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HEARING  ON  PRISONS,  PRISON  REFORM,  AND 
PRISONERS'  RIGHTS 


MONDAY,   OCTOBER  25,   1971 

House  of  Representatives, 

Subcommittee  No.  3 
of  the  Committee  on  the  Judiciary, 

San  Francisco,  Calif . 

The  subcommittee  met,  pursuant  to  call,  at  9 :30  a.m.,  in  the  cere- 
monial courtroom,  Federal  Courthouse  Building,  Hon.  Robert  W. 
Kastenmeier  of  Wisconsin  (chairman)  presiding. 

Present:  Representatives  Kastenmeier,  Conyers,  Mikva,  Drinan, 
Railsback,  Biester,  Fish,  and  Coughlin. 

Also  present :  Hon.  Phillip  Burton  and  Hon.  Ronald  V.  Dellums. 

Staff  members  present:  Howard  Eglit,  special  counsel;  Herbert 
Fuchs,  counsel ;  and  Thomas  E.  Mooney,  associate  counsel. 

Mr.  Kastenmeier.  Subcommittee  No.  3  of  the  House  Judiciary 
Committee  will  now  come  to  order. 

The  Chair  would  like  to  express  the  thanks  of  the  subcommittee  to 
those  who  have  made  our  visit  in  the  San  Francisco  area  and  the  Cali- 
fornia area  a  pleasant  one,  despite  the  grim  duties  of  investigating 
prisons. 

I  might  at  the  outset  express  the  rules  that  the  subcommittee  will 
operate  under.  We  will  operate  under  a  5-minute  rule  for  our  own 
questioning.  We  will  invite  other  members  to  join  the  panel.  If  they 
have  questions  to  ask,  our  counsel  will,  receive  them  and  have  them 
addressed  to  the  appropriate  witnesses. 

We  will  ask  witnesses,  in  view  of  the  fact  that  so  many  are  sched- 
uled, to  particularly  emphasize  brevity  and  responsiveness  in  their 
answers.  We  will  try  also  to  make  the  questions  simple  and  clear. 

The  Chair,  on  behalf  of  the  subcommittee  would  like  to  recognize  an 
old  friend  and  colleague  for  many  years  in  Congress  and  one  who 
well  represents  this  great  citv,  Congressman  Phil  Burton. 

Congressman  Burton  has  been,  throughout  his  service  in  the  Con- 
gress, one  of  its  leading  Members.  His  persuasiveness  and  leadership  are 
unquestioned;  in  point  of  fact,  I  would  note  that  he  is  now  serving, 
through  election  bv  his  colleagues,  as  chairman  of  the  140-odd  mem- 
ber Democratic  Study  Group.  As  his  close  friend,  I  had  the  honor- 
to  nominate  Phil  Burton  to  this  high  position  of  leadership.  Through 
that  vehicle,  he  has  forged  a  decisive  voting  bloc. 

Congressman  Burton,  in  large  measure,  is  owed  the  major  credit 
for  those  liberalizing  components  of  the  Family  Assistance  Plan, 
passed  by  the  House  earlier  this  year  in  an  effort  to  establish  a  mini- 
mum income  for  every  American  and  to  do  away  with  the  pernicious, 
degrading  welfare  system  we  now  hare. 

(1) 


His  services  in  the  causes  of  assistance  for  the  elderly,  the  blind, 
and  the  disabled  are  particularly  notable,  also ;  as  are  his  determined 
efforts  in  the  field  of  laborers'  occupational  health  and  safety. 

I  know,  also,  as  a  colleague  of  Congressman  Burton's  on  the  House 
Interior  and  Insular  Affairs  Committee,  of  his  endeavors  to  establish 
and  preserve  the  Point  Reyes  National  Seashore,  and  to  establish  the 
Golden  Gate  Headlands  National  Recreation  Area. 

I  might  add  that  Phil  Burton  has  achieved  his  leadership  role 
despite  his  uncompromising  adherence  to  leading  the  way  on  the  major 
social  and  foreign  policy  issues  of  our  times. 

His  principal  positions — against  the  war,  for  the  little  man — have 
unfortunately  not  been  very  popular  with  many  Members  of  the 
Congress.  He  was  one  of  the  earliest,  and  has  been  one  of  the  most 
consistent,  opponents  of  the  Vietnam  war — a  stance  very  much  un- 
popular until  recently.  He  has  been  an  equally  ardent  proponent  of 
civil  liberties  and  civil  rights — also  issues  guaranteed  not  to  win  too 
many  friends  in  this  Congress.  Yet  he  has  persisted — and  rightly  so — 
out  of  the  dictates  of  conscience,  rather  than  expedience. 

Congressman  Burton,  you  are  most  welcome. 

STATEMENT  OF  HON.  PHILLIP  BURTON,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  CALIFORNIA 

Mr.  Burton.  Thank  you,  Mr.  Chairman. 

I  had  hoped  you  would  have  framed  this  introduction  in  the  form  of 
a  question  so  I  could  decline  to  answer  on  the  grounds  that  it  may  tend 
to  incriminate  me. 

In  all  seriousness,  it  is  an  absolute  delight  to  welcome  you  and  your 
subcommittee  to  San  Francisco  and  this  part  of  California. 

All  too  often  our  colleagues,  although  not  so  much  recently,  have 
come  to  this  city  having  preconceived  notions  about  one  or  another 
social  and  political  problems  that  confront  our  community. 

I  think  it  is  fair  to  state  that  there  is  no  finer  group  of  Members  of 
the  House  constituting  any  subcommittee.  There  is  no  group  of  our 
colleagues  that  can  match  the  subcommittee  that  is  here  today  in  terms 
of  their  sensitive  concern  for  the  well-being  of  the  people  of  this 
country.  And  I  am  most  pleased  that  you  are  here  so  that  you  can 
listen  to  the  testimony,  views,  and  opinions  of  the  people  of  the  San 
Francisco  Bay  area. 

I  welcome  you,  and  I  wish  you  well  in  your  deliberations.  I  am  sure 
these  hearings  are  going  to  be  most  fruitful. 

Mr.  Kastenmeier.  Thank  you,  Phil. 

The  Chair  would  like  to  make  an  opening  statement  before  we  pro- 
ceed to  the  witnesses. 

Dostoevski  wrote,  in  "The  House  of  the  Dead'* :  "The  degree  of  civili- 
zation in  a  society  can  be  judged  by  entering  its  prisons."  During 
the  past  3  days  this  subcommittee — charged  with  jurisdiction  over  the 
correctional  systems  in  this  country — has  inspected  two  State  prisons, 
Soledad  and  San  Quentin,  and  a  county  jail,  Santa  Rita  Rehabilitation 
Center.  Two  weeks  ago  the  subcommittee  inspected  two  Federal  facili- 
ties in  Pennsylvania — Lewisburg  and  Allenwood  penitentiaries.  And 
2  weeks  before  that,  we  inspected  the  District  of  Columbia's  Work- 


house  in  Occoquan.  We  have  not  yet  completed  our  endeavors,  but  I 
think  it  requires  no  special  insight  to  conclude  by  now  that,  if  we 
employ  the  measuring  rod  proposed  by  the  Russian  author,  we  must 
reach  a  fairly  bleak  determination. 

Our  correctional  system,  or  perhaps  nonsystem  might  be  a  more 
appropriate  descriptive  term,  is  a  conglomeration  of  a  Federal  system, 
50  State  systems,  and  more  than  3,000  county  and  municipal  systems. 
On  any  given  day  approximately  iy2  million  people  will  be  under 
the  authority  of  one  or  more  of  these.  The  cost  is  over  $1  billion 
annually.  Yet  we  have  failed,  despite  the  money,  despite  the  systems, 
and  despite  the  buildings. 

One  of  the  most  basic  purposes  of  the  correctional  system  is  to 
protect  society,  by  incarcerating  those  who  threaten  it  or  by  imposing 
other  penalties  and  then  seeking  to  achieve  rehabilitation  of  the 
offender.  Yet  crime  continues  to  increase.  That  this  is  so  should  not 
be  laid  at  the  doorstep  of  the  correctional  system;  to  ask  it  to  provide 
an  answer  for  a  pervasive  problem  of  our  society,  and  for  the  in- 
equities which  our  society  continues  to  allow  to  exist,  is  very  much 
misplaced.  But  we  are  certainly  justified  in  drawing  from  the  statis- 
tics regarding  recidivism  the  conclusion  that  the  correctional  system 
as  we  now  structure  it  is,  at  best,  a  minor  catastrophe. 

Another  basic  purpose  of  the  correctional  system  is  to  provide  the 
facilities  for  rehabilitation  which  will  enable  those  who  have  once 
violated  the  law  to  avert  further  violations.  Again,  we  cannot  put 
upon  the  shoulders  of  the  correctional  system  the  public  apathy 
concerning  what  happens  inside  prisons,  and  the  public  antipathy 
toward  former  offenders.  But,  the  failure  of  the  system  to  provide 
vocational  educational  training,  medical  care,  counseling,  and  all  the 
other  supportive  services  undeniably  necessary  to  assist  ex-offenders — 
and  thereby  society  itself — is  a  fact  which  does  indeed  characterize  the 
system. 

I  offer  no  novel  insights.  They  have  been  stated  and  reiterated. 
Recently  the  President's  Task  Force  on  Prisoner  Rehabilitation  made 
four  general  points,  and  I  think  these  articulate,  as  well  as  any  of  the 
numerous  documents,  'the  state  of  the  art,'  so  to  speak : 

First,  anyone  concerned  with  prisoner  rehabilitation  also  is  concerned,  per- 
force, with  the  reason  people  commit  crimes  .  .  .  (S)ome  of  the  toughest  roots 
of  crime  lie  buried  deep  in  the  social  conditions,  especially  poverty  and  racial 
discrimination,  that  prevail  in  the  nation's  inner  cities . . . 

Second,  perhaps  the  greatest  obstacle  to  improvement  in  the  correctional  system 
always  has  been  the  tendency  of  much  of  the  public  to  regard  it  and  treat  it 
as  a  rug  under  which  to  sweep  difficult  and  disagreeable  people  and  problems  . . . 

iThird,  significant  improvements  in  corrections  are  going  to  cost  large  amounts 
of  money  .  . . 

Fourth  and  finally,  it  is  probable  that  no  discussion  of  corrections  makes  as 
much  sense  as  it  should  because  there  is  available  so  little  precise  information 
about  correctional  successes  and  failures. 

Our  aim  as  a  subcommittee  of  the  House  Committee  on  the  Judiciary 
is  to  attempt  to  move  toward  some  answers  to  a  range  of  problems 
which  are  far  more  easily  described  than  are  the  solutions  available. 
We  view  our  mandate  as  a  broad  one — premised  on  the  increasing  in- 
fusion of  Federal  moneys  into  State  and  local  correctional  systems,  as 
well  as,  obviously,  the  Federal  system ;  premised  on  the  constitutional 
issues  raised,  such  as  those  regarding  the  deprivation  of  due  process 


and  the  imposition  of  cruel  and  unusual  punishment ;  and  also  premised 
on  the  diverse  citizenship  of  inmates. 

Our  concern  as  a  subcommittee  ranges  across  the  spectrum  of  prob- 
lems regarding  corrections — from  those  confronting  the  administra- 
tors to  those  confronting  the  correctional  officer  to  those  confronting 
the  inmate  and  former  inmate. 

We  are  holding  this  hearing  today  with  no  intent  to  indict  the 
California  correctional  system.  Actually,  California's  system  is  re- 
garded by  many  as  one  of  the  finest,  if  not  the  finest,  in  the  United 
States.  We  visited  Soledad  Prison,  San  Quentin  Prison,  and  Santa 
Rita  Rehabilitation  Center  to  obtain  information  and  knowledge 
which  we  believe  can  be  applied  generally  throughout  the  country. 
What  we  saw  at  these  institutions  are  situations  that  are  replicated  in 
virtually  every  State. 

We  hope  to  learn  today,  as  we  have  learned  from  our  on-site  visits, 
We  want  to  join  in  the  search  for  answers,  and  we  invite  the  American 
public  to  join  us  in  that  search. 

There  is,  however,  one  answer  that  is  very  clear.  Compassion  and 
understanding  are  the  touchstones  of  the  American  tradition,  at  least 
as  that  tradition  is  articulated.  Where  our  actions  belie  that  tradition, 
we  must  change  them.  I  think  the  time  is  due — long  past  due — for  us 
to  begin  those  changes  which  will  make  our  correctional  system  one 
based  on  respect  for  the  human  being,  whether  he  wears  the  inmate's 
denims  or  the  officer's  uniform.  That  is  the  very  least  we  must  do, 
and  perhaps  the  most  important  thing  that  we  can  do. 

The  Chair  would  like  to  call  as  its  first  witness  the  distinguished 
director  of  the  California  State  Department  of  Corrections,  Mr.  Ray- 
mond K.  Procunier. 

You  are  most  welcome,  Mr.  Procunier.  If  you  care  to  present  your 
statement  in  full  we  will  be  delighted  to  hear  it.  If  you  care  to  submit 
it  and  summarize  your  remarks,  that  also  would  be  fine. 

STATEMENT  OF  RAYMOND  K.  PROCUNIER,  DIRECTOR,  CALIFORNIA 
DEPARTMENT  OF  CORRECTIONS 

Mr.  Procunier.  Thank  you,  gentlemen. 

I  would  prefer  to  submit  it  and  then  I  would  like  to  take  about  5 
minutes,  not  to  summarize  but  maybe  add  to  it,  because  I  would  like 
to  respond  to  specific  questions  more  than  have  you  hear  what  I 
think  is  important,  if  that  is  all  right  with  you. 

Mr.  Kastenmeier.  Without  objection  your  statement  will  be  received 
and  made  a  part  of  the  record. 

(Mr.  Procunier's  statement  appears  at  p.  122.) 

Mr.  Procunier.  It  says,  as  far  as  I  am  concerned,  what  I  would  like 
to  have  you  all — I  would  appreciate  if  you  all  would  read  it.  because 
I  think  it  gives  you  a  pretty  good  perspective  of  the  problems  today. 

The  major  problem  facing  corrections  today  is  something  different 
from  what  you  might  expect.  It  is  trying  to  maintain  balance  between 
the  tAvo  extremes  concerned  about  corrections.  We  have  been  asking 
for  25  years  to  have  people  get  interested  in  corrections.  Now  everyone 
is  interested.  The  best  thing  would  be  if  neither  group,  neither  ex- 
treme, has  its  way.  The  thing  that  is  important  that  you  are  going  to 


hear,  I  am  certain,  today  that  everyone  on  this  end  of  the  continuum 
is  the  one  to  blame,  and  everyone  on  this  end  of  the  continuum  is  the 
reason  for  all  the  problems.  The  truth  of  the  matter  is  that  no  one 
cared,  except  the  professionals  in  corrections,  until  about  2  years  ago, 
that  prisons  existed. 

Now,  the  fact  that  Congress  and  State  legislatures  and  private  con- 
cerns are  interested  in  prisons  can  be  a  blessing  if  we  are  not  swayed  by 
either  extreme  in  the  continuum. 

It  is  not  unusual  at  all  today  in  prison  administration  to  be  con- 
demned for  being  too  strict,  uptight,  and  cruel,  and,  on  the  same 
issue,  to  be  condemned  for  being  too  liberal  by  another  group  of 
people.  The  truth  of  the  matter  is  that  we  have  been  modestly  success- 
ful, at  least  in  California,  in  solving  one  of  the  problems,  because,  at 
this  point  in  time,  we  have  reduced  from  28,600  inmates  down  to 
20,000  inmates.  This  is  a  result  of  the  work  of  professionals  and  real 
community  support  and  good  attitude  in  the  community.  The  attitude 
in  the  community  today  is  the  best  it  has  ever  been.  As  a  result  we 
are  left  with  the  residue  of  difficult-to-manage  inmates  in  inadequate 
facilities.  We  have  been  talking  for  years  that  we  want  this  to  happen, 
but  we  are  not  prepared  for  it  now  that  it  is  happening. 

Some  of  the  reasons  for  this,  and  I  think  that  we  ought  to  be 
cognizant  of  this,  is  we  have  a  probation  subsidy  in  California.  If 
it  were  not  for  this,  we  would  have  4,000  more  people  in  prison  than 
we  have  now.  We  have  a  section  1203.03  in  our  panel  code,  and  as 
a  result  of  that,  1,500  men  and  women  didn't  come  to  prison  in  Cali- 
fornia last  year. 

It  used  to  be  up  to  about  4  or  5  years  ago  that  there  was  a  real 
balance  of  people  in  prison.  There  were  some  violent  people,  some 
revolutionary  type  of  people,  but  there  were  also  some  real  sensible 
people  who  reallv  didn't  belong  in  prison.  We  don't  have  so  many 
of  those  sensible  tvpes  anymore.  That's  a  real  blessing  but  it  also  means 
we  have  to  learn  how  to  work  with  the  kind  of  population  that's  left,. 

It  is  outlined  in  the  paper,  but  I  want  to  point  this  out.  This  is 
certainly  a  crossroads,  and  it  depends  on  how  we  react  to  this,  both 
public  and  professionals  in  the  field,  as  to  which  way  we  are  going 
to  go.  Some  people  feel  if  they  attack  the  system  enough  they  will 
destroy  it.  That  will  not  happen,  I  can  promise  you  that. 

Unless  we  get  some  balance  of  concern,  real  concern,  on  people's 
part,  the  prison  system  in  this  country  is  going  to  get  more  and  more 
repressive.  We  are  asking  now,  because  of  the  problems  that  we  have 
had,  for  considerable  additions  to  our  staff,  both  custodial  and  psy- 
chiatric. The  real  reason  for  it  is  so  we  can  continue  to  have  move- 
ment in  prison  without  locking  the  majority  of  the  people  up,  because 
movement  in  prison  equals  treatment. 

Before  I  open  for  questions,  I  would  like  to  suggest  this,  there  is  no 
one  in  this  field  of  any  consequence  at  all  that  believes  prison  is  the 
place  to  send  a  person  for  rehabilitation.  None  of  us  would  suggest  that 
a  friend  go  to  San  Quentin  for  help.  The  reason  people  are  sent  to 
prison  is  because  society  in  general  says  we  cannot  tolerate  you  here, 
you  need  to  be  controlled.  Within  that  "control  setting,  it  is  our  obliga- 
tion to  offer  all  of  the  opportunities  possible,  and  sometimes  they  are 
very  limited,  sometimes  they  are  very  great.  It  is  absolutely  essential 
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that  we  have  a  continuum  of  control,  that  the  person  be  gradually  re- 
leased as  he  goes  back  into  society.  The  dilemma  of  prisons  today  is 
the  professionals  feel  the  only  ones  concerned  about  inmates  up  to  a 
few  years  ago  are  called  the  bad  guys  now.  If  the  people  who  work 
in  prisons  are  called  the  bad  guys,  the  control  and  help  of  prisons  will 
be  lost.  Any  help  that  can  come  in  prison  is  the  result  of  relationships 
between  staff  and  inmates,  and  irresponsible  attacks  on  prison  em- 
ployees can  destroy  this  relationship. 

One  last  thing.  We  should  go  as  close  to  the  community  as  possible 
with  every  prisoner.  We  have  very  little  evidence,  concrete  evidence, 
in  this  field  of  human  behavior  as  to  what  makes  people  change  and 
what  helps  them.  We  do  know  one  thing,  the  closer  a  person  is  to  his 
family  and  the  real  community  while  he  is  incarcerated  the  better  off 
he  is.  There  are  no  simplistic  answers  in  this  business.  Whichever  way 
we  go,  it  is  going  to  cost  money,  lots  of  it.  If  we  put  a  small  institu- 
tion close  to  a  large  metropolitan  area  so  inmates  can  be  close  to  their 
family,  it  will  cost  10  times  more  per  year  than  it  does  to  have  a  large 
institution  like  San  Quentin  and  Jackson.  Cost  is  one  reason  we  have 
prisons  which  are  too  big. 

In  conclusion,  I  would  like  to  suggest  to  both  national  legislators 
and  State  legislators,  that  once  you  get  a  grip  on  the  prisons  in  the 
United  States  and  get  some  kind  of  focus,  that  you  don't  stop  then.  I 
would  like  to  see  a  permanent  committee  at  each  State  level  and  at 
the  National  level,  that  you  make  the  prison  administrators  through- 
out this  country,  yearly  or  maybe  semiannually,  report  to  you  what  is 
going  on  so  you  will  stay  up  to  date,  because  you  can't  do  it  just  by 
making  a  couple  of  visits  and  having  a  little  testimony. 

I  think  I  will  stop  and  answer  any  questions. 

Mr.  Kastenmeeer.  Thank  you,  Mr.  Procunier. 

I  would  like  to  state  that  in  our  visits  we  were  able  to  see  any  in- 
mates that  we  wanted  to  at  any  state  of  control  in  any  institution.  We 
were  given  that  sort  of  cooperation  from  your  warden  and  superin- 
tendent. 

What  has  California  done,  let  us  arbitrarily  say  in  the  last  4  years, 
in  terms  of  new  programs  or  approaches  that  you  think  might  be  help- 
ful or  worth  duplicating  in  other  States  ? 

Mr.  Procunier.  It  is  in  my  statement,  a  whole  list  of  them.  But  I 
think  probably  as  significant  as  anything  else,  we  have  changed  the 
focus  of  attention  on  prisons  and  prisoners — it's  toward  the  latter  part 
of  my  statement — and  made  the  whole  system  react  responsive  to  their 
needs.  Historically,  this  is  something  no  one  has  really  taken  a  look 
at.  Inmates  do  all  the  maintenance  work.  If  they  didn't,  we'd  have 
to  quadruple  the  staff.  Historically,  it  has  not  been  uncommon  for 
a  man  not  to  have  his  needs  met  because  of  the  needs  of  the  institution. 

We  have  taken  the  priorities  off  of  all  the  programs  in  the  institution 
in  the  last  6  months  the  man  is  in  and  focused  on  his  needs.  For  ex- 
ample, if  he  is  in  a  camp  in  northern  California,  move  him  close  to 
his  family.  We  have  72  hour  passes  that  we  put  end  to  end,  if  necessary, 
for  men  to  go  out  and  get  their  own  jobs  and  take  care  of  whatever 
business  they  need  to  take  care  of  before  they  go  out.  We  have  ex- 
panded these  programs.  Probably  as  good  as  any  program,  it  has  got- 
ten very  little  publicity  and  this  is  the  way  we  like  it,  is  family  visiting, 
where  families  come  in  and  stay  48  hours  with  their  husband  or  son 
or  father.  And  we  have  many  programs  similar  to  this. 


Hundreds  of  people  now  come  from  the  outside  nightly  into  some 
institutions  and  weekly  into  other  institutions  to  work  with  inmates. 
Our  Community  Services  Division.  Parole,  has  worked  with  many 
self-help  groups  that  have  developed  in  communities  across  the  State 
in  the  last  few  years,  which  has  been  significant  in  helping  to  reduce 
the  parole  return  rate  in  California. 

The  strange  part  about  this  phenomenon  in  corrections  right  now  is 
when  more  constructive  things  are  happening  than  ever  happened 
before  is  when  we  are  having  the  most  trouble.  Someone  said  the 
other  day,  "It  only  gets  worse  when  it's  better."  I  think  it  draws  atten- 
tion to  the  system  when  things  start  happening  positively.  Some  peo- 
ple expect  it  to  happen  to  all  people,  but  it  can't. 

Those  are  some  of  the  programs.  There  are  others  here. 

Mr.  Kastenmeeee.  One  of  the  matters  mentioned  locally  in  the  news 
the  last  few  days  has  been  a  report,  which  is  now  being  issued,  by  the 
Department  of  Corrections.  This  report,  according  .to  news  stories, 
is  a  rewriting  of  the  so-called  Keldgord  report.  Are  either  of  these 
reports  available  ? 

Mr.  Procunier.  I  don't  know  what  you  mean  by  "either."  I  suggest 
to  the  doubting  Thomases  that  say  we  rewrote  the  thing  or  changed 
it,  that  they  ask  the  author  if  it  is  the  same  report.  What  it  boils  down 
to — the  board  of  corrections  in  California  is  not  an  administrative 
body,  but  an  advisory  body,  and  also  has  authority  to  do  investiga- 
tions^— authorized  the  study  of  the  complete  correctional  process  in 
California — probation,  county  jail,  adult  corrections,  and  parole — to 
take  a  look  at  the  total  system,  and  this  is  the  Keldgord  report.  It  has 
many  recommendations.  Because  the  prisons  are  so  much  in  the  news 
these  days  everyone  thinks  that  it  is  just  a  study  of  the  adult  correc- 
tions program.  It  has  many  recommendations  in  there,  and  most  of 
them  I  agree  with.  For  example,  they  suggest  we  abolish  San  Quentin. 
I  am  all  in  favor  of  it,  ii  somebody  would  tell  us  what  to  do  with  the 
2,500  men.  It  is  almost  impossible  to  operate. 

Mr.  Kastenmeter.  I  recall  that  the  report  was  alleged  to  have  called 
for  abolition  of  both  San  Quentin  and  Folsom,  and  either  radical 
change  or  abolition  of  the  California  Adult  Authority. 

Mr.  Procunier.  No,  radical  change.  They  didn't  go  so  far  as  to 
suggest  abolishing  it.  What  they  are  suggesting  is — and  this  is  a  great 
concern  and  I  am  certain  that  you  are  going  to  have  a  great  deal  of 
testimony  all  over  the  country — a  change  in  the  handling  of  the  inde- 
terminate sentence.  Again  we  have  extreme  points  of  view,  people  who 
favor  it,  who  want  to  keep  it  in  its  present  state,  and  those  who  want 
to  abolish  it.  Here  is  the  problem  as  far  as  I  can  see.  The  idea  of  the 
indeterminate  sentence  is  great.  The  idea  behind  it  is  to  balance  the 
sentence.  A  guy  might  steal  a  chain  saw ;  should  he  get  life  or  6  months' 
probation?  The  idea  is  to  balance  this  off.  The  thing  that  is  wrong 
with  it,  I  am  one  of  the  biggest  critics  of  it,  is  that  the  original  concept 
came  from  the  professionals  in  the  field — and  they  were  wrong — and 
the  theory  is  to  keep  people  anxious.  If  you  keep  people  anxious  they 
are  going  to  rebel,  they  are  going  to  raise  hell  with  the  prison.  It  is  like 
sending  your  child  to  school ;  a  kid  asks  his  dad  around  Thanksgiving 
when  he's  going  to  get  a  vacation.  His  dad  says,  "Just  keep  going." 
About  Christmas  he  is  going  to  tell  you  what  to  do  with  your  school. 

The  Adult  Authority  is  moving  in  the  direction  that  they  should — 
and  we  should  maintain  indeterminant  sentences — and  that  is  to  give 


the  man  his  time  when  you  first  see  him.  Now,  this  is  not  going  to  be 
the  case  in  all  cases,  because  some  people  are  so  severely  disturbed,  so 
dangerous,  they  have  such  a  long  time,  that  the  setting  of  their  time  is 
going  to  have  to  be  delayed.  This  whole  idea  of  setting  time  early  is 
what  the  Adult  Authority  is  moving  towards.  Three  years  ago  27 
percent  of  the  people  who  saw  the  Adult  Authority  each  month  were 
given  a  parole  date.  Just  last  month  it  was  51  percent.  I  pray  within 
a  very  short  time  it  is  at  least  80  percent  of  the  people. 

Here  is  what  can  happen,  we  can  sit  down  with  the  man  and  say 
in  32  months  you  are  going  home,  and  the  last  3  months  you 
will  be  on  work  furlough  and  will  be  able  to  go  on  72-hour  passes.  Nine 
months  prior  to  that  you'll  get  vocational  training.  The  way  it  is  now, 
the  man  at  San  Quentin  gets  6  months  or  a  year,  and  we  don't  know 
and  he  doesn't  know  when  he  is  going  to  go  home. 

Now,  I  hope  you  hear  what  I  am  saying,  because  I  think  it  is  very 
important  that  no  one  suggests  that  we  abolish  indeterminate  sentences, 
because  if  we  go  back  to  court  set  terms,  depending  on  the  heat,  a  guy 
will  get  10  years  for  something  that  if  he  goes  before  a  decent  Adult 
Authority  he  can  get  30  months.  In  the  past  the  indeterminant  sentence 
has  not  been  administered  properly.  And  the  Adult  Authority  is  start- 
ing to  move  in  the  right  direction,  because  we  have  a  fine  Adult  Au- 
thority in  this  State,  the  best  one  I  have  ever  seen.  The  people  on  this 
board  are  responsive  to  public  concern. 

Mr.  Kastenmeier.  This  was  one  of  the  areas — indeterminate  sen- 
tences— mentioned  most  by  inmates  as  causing,  as  you  say.  anxiety. 
Mr.  Procunier.  Another  thing  that  didn't  used  to  happen,  a  man 
needs  to  be  told  specifically  why  he  is  being  denied  or  what  is  being 
done  to  him.  They  didn't  used  to  do  this.  Now  they  do.  As  I  say,  many 
things  are  happening  that  are  positive,  and  the  critics  many  times 
don't  take  the  time  to  find  it  out. 

Mr.  Kastenmeier.  Let  me  ask  you  about  one  other  issue,  and  that 
is  maximum  security. 

I'm  sure  you  understand  and  see  the  psychological  deprivation  vis- 
ited on  those  in  maximum  security  as  a  form  of  suffering.  I  wonder 
whether  there  is  an  alternative  to  that  sort  of  thing. 

Mr.  Procukier.  I  would  like  to  suggest  before  we  start  that  I  under- 
stand it  better  than  anyone  on  the  committee  because  I  have  lived 
with  it  for  years.  It's  probably  our  biggest  problem;  we  just  had  a 
national  conference  searching  for  the  same  kind  of  answers.  I  just 
had  a  wardens  and  superintendents  conference,  for  two  days,  to  talk 
about  the  same  thing.  We  struggled  with  some  alternative  to  the  kind 
of  lockup  you  are  talking  about.  What  we  have  to  do  in  corrections 
is  to  get  more  sensitive  to  what  it  means  to  be  locked  up  for  24  hours. 
That  is  a  long  time. 

But  here  is  the  dilemma,  and  anyone  who  has  any  suggestions,  I 
would  be  more  than  happy  to  consider  them.  We  have  the  same  per- 
centage, significantly,  locked  up  in  prison  that  you've  got  in  the  free 
world  locked  up  in  your  society. 

Our  problem  is,  how  do  you  handle  a  person  who  either  assaults  or 
threatens  or  shakes  down  weaker  people  or  is  destructive  in  the  sys- 
tem— without  making  him  do  more  time  because  he  is  locked  up.  We 
haven't  worked  out  a  system  to  keep  a  person  locked  up  and  at  the 
same  time  tell  the  Adult  Authority  he  is  not  too  bad  even  though 


he's  locked  up.  What  we  have  to  do,  and  we  are  trying  this  in  three 
institutions  now,  is  to  work  out  a  "semi"  situation.  If  he  has  already 
demonstrated  he  is  going  to  be  destructive,  he  is  going  to  assault 
people,  we  have  to  have  a  much  more  rigidly  staffed  place  where  he 
can  be  controlled.  But.  at  the  same  time  we  have  to  have  programs 
for  such  people.  We  are  thinking  of  having  schoolteachers  come  to 
those  units  and  have  programs,  small  group  counseling  and  group 
sessions. 

We  don't  care  to  use  isolation  because  the  person  who  does  this  type 
of  thing  is  an  isolated  person  to  begin  with.  The  big  question  is  that  we 
have  to  protect  the  rest  of  the  people,  staff  and  inmates,  from  them, 
and  they  keep  getting  worse.  That's  not  true  with  everyone.  Some 
people  understand  being  locked  up  and  straighten  up.  Lock-up  is  the 
biggest  problem  we've  got  and  we  don't  have  any  pat  answers  for  it. 

The  1st  of  November  we  open  up  a  Psychiatric  Adjustment  Center 
which  will  decide  whether  it  is  a  psychiatric  problem  or  whether  it  is 
just  a  problem  of  bad  behavior.  Half  of  this  84-man  unit  is  going 
to  be  treating  lock-up  cases.  The  other  half  is  going  to  develop  a 
prescription  which  can  be  followed  at  another  institution.  We  haven't 
had  the  facilities  up  to  now  to  do  this. 

And  the  other  unit,  we  opened  up  an  adjustment  center  at  Chino, 
where  it  is  an  "unlock"  adjustment  center.  The  man  goes  down  there, 
there  is  a  limit  put  on  the  time  they  can  stay.  We've  had  over  300  peo- 
ple go  through  there  from  Adjustment  Centers  at  other  institutions 
and  80  percent  went  to  minimum  security  or  parole. 

This  is  the  problem  that  we  haven't  solved  and  we  are  working  on 
it  all  the  time.  It  is  the  biggest  problem  we've  got  in  corrections  today. 

Let  me  add  another  one  is  that  is  if  we  have  a  man  in  an  institution 
and  he  is  too  much  for  that  institution,  he's  got  a  combination  of  things 
going  where  it  gets  disruptive — we  transfer  him  out  of  there  to 
an  institution  of  higher  security.  We  are  going  through  all  kinds  of 
processes  now  trying  to  figure  out  a  way  that  nobody  is  going  to  hold 
this  against  him. 

Mr.  Kastenmeier.  Thank  you.  I  would  like  to  recognize  the  gentle- 
man from  Michigan,  Mr.  Conyers. 

Mr.  Conyers.  Thank  you,  Mr.  Chairman. 

I  have  not  had  the  opportunity  to  read  in  detail  your  statement, 
but  it  seems  to  me,  from  what  we  have  seen  in  our  visits  to  the  prisons 
in  California — and  we  have  only  visited  a  few — that  race  and  class 
have  a  great  deal  to  do  with  whether  a  citizen  ends  up  incarcerated. 
Indeed,  this  is  true,  not  just  in  California  but  across  the  country.  Did 
you  comment  on  that  in  your  statement  to  the  subcommittee  ?  < 

Mr.  Procunier.  I  certainly  did.  I  would  like  to  expand  on  it  right 
now,  if  you  would  want  me  to. 

Mr.  Conyers.  I  would  like  you  to  do  it  here  right  now. 

Mr.  Procunier.  I  would  like  to  do  it  here  right  now. 

Mr.  Conyers.  I  would  like  you  to,  too. 

Mr.  Procunier.  This  is  probably,  and  I  was  just  going  to  say  in  the 
country  and  I  will  let  vou  take  care  of  that,  the  biggest  problem  we 
have  in  the  country.  What  everyone  should  realize,  this  "biggest" 
problem,  we  have  all  of  this  in  a  much  smaller  space  in  prison.  I  would 
say  it  wouldn't  take  too  much  of  a  genius  to  figure  out  that  something 
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is  wrong  when  50  percent  of  the  people  we  have  in  prison  are  minori- 
ties. That  ought  to  tell  us  something  right  off  the  bat.  And  what  that 
tells  me  is  that  our  society  is  such  that  minorities  are  in  the  circum- 
stances to  commit  more  crimes  than  the  Caucasians. 

Now,  it  creates  a  much  bigger  problem  for  us  because  we  have  some- 
thing like  13  percent  of  our  staff  who  are  minority,  and  we  have  had 
an  intensive  campaign  in  the  last  3  years,  and  just  in  the  last  18 
months,  I  am  very  proud  of  the  fact,  we  have  increased  our  minority 
staff  by  300.  We  now  have  many  minority  people  all  through  the  hier- 
archy of  the  department,  and  about  a  third  as  many  as  we  need. 

The  average  prison  employee,  like  the  average  citizen  in  this  coun- 
try, as  far  as  I  am  concerned,  does  not  understand  communicating  with 
the  minority  like  we  should,  and  it  therefore  causes  problems. 

Does  that  answer  your  question  ? 

Mr.  Conyers.  No,  not  really,  but  I  appreciate  your  response.  What 
I  was  getting  at,  really,  was  the  consideration  of  the  fact  that  minori- 
ties and  the  poor  are  more  susceptible  in  our  system  to  ending  up  in 
jail. 

Mr.  Procunier.  I  thought  I  said  that.  I  agree  with  that. 

Mr.  Conyers.  All  right. 

And  we  have  been  trying  to  correct  the  imbalance  in  the  makeup  of 
correctional  officers  and  others  in  prison  activity  by  bringing  in  more 
people  who  might  be  more  sympathetic  with  some  of  the  problems  of 
minorities  and  the  poor.  I  see  that  there  have  been  all  kinds  of  recruit- 
ment programs  going  on,  but  apparently  they  have  not  been  very 
successful. 

Mr.  Procunier.  They  are  not  as  successful  as  we  would  like  them  to 
be,  but  they  are  successful — this  again  is  concerned  about  prisons 
in  relationship  to  the  total  society.  We  are  much  more  successful  in 
California,  but  we  are  not  anywhere  near  as  successful  as  we  would 
like  to  be.  We  increased,  as  I  mentioned  before,  and  we  go  to  all  kinds 
of  extremes  within  the  law  to  encourage  and  recruit  minorities,  and  we 
really  need  them  for  communications  purposes. 

You  see,  it  is  difficult,  and  everyone  should  know  this ;  if  they  don't 
know,  they'd  better  find  it  out.  It  is  difficult  for  middle-class  whites 
to  relate  to  black  and  brown  persons.  We  need  more  people.  Where  we 
have  been  able  to  increase  the  minority  staff,  the  relationship  im- 
proved. We  communicate  with  each  other  better  and  it  is  paying  off. 
And  we  get  excited  when  this  happens.  This  is  a  big  thing.  We  are 
working  day  and  night  to  improve  this.  I  am  not  trying  to  tell  you 
we've  got  it  knocked,  because  we  haven't. 

Mr.  Conyers.  Of  course,  in  the  institutions  that  we  have  been  in, 
we  have  found  two  or  three — at  the  most,  several — black  correction 
officers  present.  In  light  of  this  it  would  seem  that  perhaps  the  recruit- 
ing program  requires  the  attention  of  a  number  of  people  to  be  able  to 
really  move  it.  I  appreciate  the  sentiments  that  you  have  expressed  and 
I  recognize  that  they,  perhaps,  have  not  always  been  expressed  by  cor- 
rection officials,  even  just  in  terms  of  recognizing  the  necessity  to  have 
the  correction  officers  of  the  same  ethnic  background  and*  cultural 
background  as  the  inmates. 

Let  me  turn  to  another  question  that  makes  your  statement  one 
that  I  am  going  to  carefully  consider  after  today,  because  you  talk 
of  those  who  have  been  criticizing  the  system  as  having  not  been  help- 
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ful.  Have  not  some  of  the  lawyers — some  of  those  who  have  taken, 
granted,  a  new  interest  in  corrections — been  of  some  assistance  to  you 
in  creating  the  atmosphere  conducive  to  many  of  the  reforms  that 
you  have  talked  about  ? 

Mr.  Procunier.  No. 

Mr.  Conyers.  You  don't  think  so  % 

Mr.  Procunier.  Well,  when  you  specifically  say  lawyers,  I  say  no. 
Let  me  tell  you,  as  I  see  it,  the  concern,  and  lawyers  are  included  in 
this  but  not  alone,  the  concern  in  the  free  world  and  in  our  legislature 
has  been  helpful  in  some  respects.  There  has  been  a  group,  and  some 
of  these  lawyers  have  been  destructive,  regardless  of  their  motiva- 
tion, they  imply  some  sort  of  miracle  to  inmates,  which  gets  them  all 
excited,  and  they  are  the  ones  that  end  up  the  victims. 

For  example,  and  I  am  talking  just  about  a  handful  of  people  be- 
cause the  vast  majority  of  people  that  I  deal  with  are  helpful,  they 
communicate  a  hope  to'  prisoners  that  they  have  no  right  to  communi- 
cate. For  example,  when  they  had  a  sitdown  strike  at  Folsom  and  the 
men  had  drawn  up  33  demands,  as  I  recall,  20  some  of  them  outside 
the  jurisdiction  of  the  prison  administration,  at  the  time  this  was  go- 
ing on  thev  were  led  to  believe  that  they  had  a  great  deal  of  support 
that  they  didn't  have.  I  think  that  is  unfair.  They  were  led  to  believe 
there  were  just  thousands  of  people  waiting  for  that  strike  to  be  suc- 
cessful. That  is  misleading.  "When  you  mislead  an  inmate,  they  get  all 
geared  up,  there  is  a  chance  it  will  cause  problems.  They  will  end  up 
getting  hurt . 

Mr.  Conyers.  Have  not  many  of  the  lawyers  who  have  dealt  with 
prison  matters  been  a  great  success  in  helping  inmates  get  new  trials 
and  in  helping  inmates  clear  up  problems  that  have  existed  in  prisons  ? 
Have  they  not  established  constitutional  rights  for  men  who  would 
have  otherwise  gone  without  any  redress  at  all  ?  In  other  words,  we  are 
not  going  to  let  your  perception  of  what  you  call  a  handful  of  lawyers 
distort  the  relationship  of  members  of  the  bar  to  the  people  who  have 
been  and  are  their  clients  and  who  are  now,  perhaps,  in  the  most 
dire  need  of  legal  assistance  of  any  of  our  citizens. 

Mr.  Procunier.  As  far  as  legal  rights  of  inmates,  we  hope  to  put  a 
great  deal  of  effort  in  this  ourselves.  We  have  a  relationship  with 
three  law  schools,  deal  with  them,  where  they  come  in  and  they  work 
with  inmates.  I  am  not  talking  about  that.  I  happen  to  feel  that  in- 
mate and  all  the  people  prior  to  becoming  inmates  should  have  the 
best  possible  counsel.  I  think  there  is  a  tremendous  responsibility,  and 
most  of  the  lawyers  take  this  responsibility.  I  am  talking  about  the 
group  that  doesn't  make  sure  they  are  not  misleading  the  inmate. 
I  think  what  we  certainly  need  to  do  is  get  together.  Instead  of  all 
of  this  extreme  attacking,  we  had  better  get  together  and  figure  out 
what  we  are  looking  for.  What  we  are  looking  for  is  much  different 
than  what  some  of  these  people  have  in  mind. 

Mr.  Coxyers.  Well,  attacks  can  be  constructive,  can't  they  ? 
Mr.  Procunier.  Yes ;  you  see,  where  I  am  hung^  up,  I  don't  think  it 
is  necessary  for  me  to  get  up  and  go  through  a  lot  of  extreme 
rhetoric  to  get  your  attention.  It  is  not  necessary  for  anyone  outside 
to  do  that  with*  prison  people  in  California.  I  was  just  talking  about 
this  with  a  man  who  is  going  to  testify  later  on  today.  What  he  wants 
and  what  the  correctional  system  wants  is  very  similar.  I  think  it  is 
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unnecessary  and  it  is  very  destructive  if  we  both  get  up  and  start 
throwing  rocks  at  each  other.  I  think  the  extremists  on  both  sides 
ought  to  shut  up.  Some  say  lock  everyone  up  and  throw  the  key  away, 
others  say  turn  everyone  loose.  Some  place  between  these  extremes  is 
the  truth. 

Mr.  Conyers.  Have  there  been  lawyers  advocating  here  that  every- 
one ought  to  be  turned  loose  ? 

Mr.  Procunier.  I  didn't  say  lawyers.  There  was  testimony  before 
a  committee  here  in  California  just  recently  that  thousands  of  people 
ought  to  be  turned  loose  tomorrow.  I  think  that  is  an  extreme.  To 
lock  everyone  up  is  another  extreme.  Halfway  between  there  is  the 
truth. 

Mr.  Conyers.  We  have  had  a  number  of  correctional  officers  say 
to  us  that  there  are  many  thousands  of  people  who  are  in  prison  who 
in  their  judgment  do  not  deserve  to  be  there,  who  could  be  effectively 
rehabilitated  much  more  successfully  were  they  outside  the  prison 
walls  rather  than  inside.  Have  you  ever  had  occasion  to  make  that 
observation  yourself  ? 

Mr.  Procunier.  I  have  said  something  similar  to  that.  Do  you  want 
me  to  say  what  I  feel  today  ? 

Mr.  Conyers.  Do  you  feel  differently  today  from  the  way  you 
felt  when  you  said  something  like  that  earlier? 

Mr.  Procunier.  Yes,  sir;  because  there  were  28,000  in  prison  when 
I  said  that  and  there  are  20,000  people  in  prison  today.  I  don't  know 
what  percentage— however,  a  man  should  not  come  to  prison  if  he  is 
not  going  to  be  destructive  outside.  That's  the  first  statement  I  made 
earlier.  In  the  best  institutions,  we've  got  some  of  the  best  in  California 
and  you  didn't  get  a  chance  to  see  some  of  them,  it  is  an  artificial  so- 
ciety. Rehabilitation  can  take  place  much  better  on  the  streets  than  in 
prison.  The  only  reason  we  put  them  in  prison  is  we  can't  stand  them 
out  there.  If  you  look  at  the  case  history  of  the  people  in  California,  we 
have  very  few  people  locked  up  that  have  only  committed  one  crime. 

Mr.  Conyers.  Thank  you. 

Mr.  Procunier.  Thank  you. 

Mr.  Kastenmeier.  The  gentleman  from  Illinois,  Mr.  Mikva. 

Mr.  Mikva.  How  do  you  feel  about  the  possibility  of  hiring  ex- 
felons  in  prison  ? 

Mr.  Procunier.  I  can't  say  for  sure,  but  between  65  and  100  offend- 
ers are  working  for  the  Department  of  Corrections.  We  hired  the  first 
ex-con  as  my  secretary  one  day,  he  was  a  free  man  the  next  day.  That 
was  the  first  man  we  hired  in  California.  We  have  many  people  who 
have  been  in  difficulty.  We  have  an  experimental  program ;  it  is  past 
the  experimental  stage  now.  We  hired  24  parolees  out  of  the  ghettos 
in  California,  and  they  have  proved  to  be  very  helpful. 

Mr.  Mikva.  How  do  you  feel  about  them  working  as  counselors  in 
the  prisons? 

Mr.  Procunier.  I  think  it  is  great,  Let  me  tell  you  how  I  see  ex- 
cons  working  for  us.  Just  like  everyone  else,  there  are  good  ones  and 
bad  ones.  The  thing  we  have  to  be  careful  of  to  begin  with,  and  I  think 
we  are  over  the  hump,  you  have  to  be  more  selective  with  the  first 
group  that  you  hire,  because  naturally  if  you  get  a  bad  one  and  if  he 
is  the  first  one  that  you  hire  people  are  liable  to  say  you  shouldn't 
do  that. 
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Mr.  Mikva.  One  of  the  things  that  disturbed  our  chairman— and 
the  rest  of  us — regarding  people  who  are  in  isolation  is  that  it  is  so 
oppressive.  They  are  not  just  locked  up  for  24  hours  around  the 
clock;  there  is  nothing  there.  Is  it  possible  to  create  more  privileges 
in  the  prison  and  in  the  jails  so  that  you  can  have  a  system  of  in- 
centives and  disincentives  to  control  behavior,  rather  than  taking 
away  somebody's  mattress,  or  taking  away  their  right  to  exercise, 
or  taking  away  their  food,  which  approaches  in  many  parts  of  the 
country  still  are  used  for  administrative  punishment? 

Mr.  Procunier.  This  is  the  whole  problem.  As  I  was  discussing 
earlier,  one  end  there's  almost  total  freedom,  the  other  end,  then 
the  man  has  no  freedom.  This  is  the  problem  that  we  haven't  got 
solved.  I  think  we  are  doing  fairly  well  but  there  is  room  for  a  great 
deal  of  improvement.  Once  a  man  is  considered  or  demonstrates  that 
he  is  dangerous,  there  is  nothing  mechanical  you  can  do  for  people. 
You  can  nave  all  kinds  of  exercises  and  you  can  have  all  kinds  of 
freedom.  What  happens,  the.  only  way  a  man  changes,  whether  he  be 
a  convict  or  somebody  outside  of  the  prison,  is  when  they  come  in 
contact  with  another  human  being. 

Mr.  Mikva.  I  notice  that  under  the  present  California  system  3- 
day  passes  are  limited  to  those  inmates  who  have  just  90  days  left 
prior  to  their  parole.  What  would  be  wrong  with  a  system  that  al- 
lowed 3-day  passes  at  other  times  ? 

Mr.  Procunier.  Nothing.  We  have  a  law  that  becomes  effective  Jan- 
uary 1 — if  that  is  possible  in  California.  We  are  in  the  process  right 
now  of  drawing  up  the  criteria  to  implement  that. 
Mr.  Mikva.  Thank  you. 

Mr.  Kastenmeier.  The  gentleman  from  Massachusetts,  Mr.  Drinan. 
Mr.  Drinan.  Thank  you  very  much  for  being  with  us. 
I  have  a  report  drawn  up  for  Governor  Reagan  on  violence  in  Cali- 
fornia prisons  after  the  incidents  in  August,  entitled  "Violence  in 
California  Prisons."  [See  Appendix.]  Would  you  elaborate  on  the 
matter  of  expenditure  of  Federal  moneys — on  the  issue  with  which 
we  are  particularly  concerned,  of  course.  In  reading  this  report,  I  note 
that  there  were  406  positions  that  were  recommended,  and  318  of 
them,  at  least,  were  for  correctional  officers.  There  was  a  good  deal 
of  money  identified  from  the  Federal  Emergency  Employment  Act — 
$791,000-— for  positions  for  guards  and  so  on,  as  well  as  LEAA  money. 
Obviously  we  have  a  deep  interest  in  the  expenditure  of  Federal 
money,  and  how  it  happened  in  this  particular  case.  I  wonder  if  you 
would  want  to  elaborate  on  that,  and  whether,  in  your  judgment,  this 
is  the  best  way  to  spend  Federal  money. 

Mr.  Procunier.  The  answer  to  the  first  question  is  no,  and  the  second 
question  is  no. 
Mr.  Drinan.  Would  you  explain  a  little  bit  ? 

Mr.  Procunier.  My  position  here,  I  need  these  positions  and  I  want 
them,  it  is  up  to  somebody  else  to  find  out  how  I  get  them.  There  has 
been  a  change  since  that  time,  and  I  am  not  really  that  interested,  as 
long  as  I  can  get  them.  I  am  not  trying  to  skip  your  question  because 
that  is  for  the  Department  of  Finance. 

I  would  like  to  talk  about  the  second  part  of  it.  The  answer  as  far 
as  I  am  concerned  is  no,  and  I  will  tell  you  why.  It  should  not  be 
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done  on  an  emergency  basis.  Federal  money  should  be  spent  in 
prisons,  on  a  planned,  concerned  basis,  to  eliminate  some  of  the  things 
we  are  talking  about.  The  reason  I  want  300  custodial  positions  is  so 
we  can  get  these  joints  safe  again  and  permit  movement.  Correctional 
officers  allow  for  movement. 

Let  me  give  you  an  example.  Twenty  guys  need  to  go  to  school,  but 
they  can't  go  under  the  regular  conditions  because  of  the  problems. 
The  more  custodial  officers  that  we  have,  and  if  we  have  an  adequate 
amount  of  them,  we  can  move  those  people  to  schools,  and  those  people 
can  get  into  some  of  those  programs. 

In  prison,  movement  equals  program ;  with  no  movement,  you  have 
no  program.  We  were  to  the  point  we  were  concerned,  and  we  still  are 
concerned  about  the  safety  of  a  vast  majority  of  inmates  and  our  stall. 
You  can't  run  a  prison  when  the  inmates  are  afraid  of  each  other  or 
staff  afraid  of  inmates. 

This  is  the  reason  I  want  them,  and  I  am  glad  that  I  got  the  oppor- 
tunity to  tell  you.  I  am  not  asking  for  custodial  officers  so  that  we  can 
restrict  movement;  I  am  asking  for  custodial  officers  so  that  we  will 
be  safe  and  continue  to  move  people  from  one  place  to  another. 

Federal  funding  is  part  of  it.  If  corrections  are  going  to  improve 
across  the  country,  we  need  plenty  of  State  dollars  and  Federal  dol- 
lars, because  money,  as  far  as  I  am  concerned,  equals  a  good  correc- 
tional systeim  There's  a  lot  of  people  concerned  about  corrections  and 
want  to  see  things  happen. 

Mr.  Drinan.  Why  do  you  say  that  this  particular  expenditure  of 
funds  is  not  well  advised  ? 

Mr.  Procuneer.  I  didn't  say  that  it  wasn't  well  advised,  because  I 
need  them.  Ideally,  it's  for  someone  on  the  Federal  level  to  determine 
what  corrections  should  be,  set  some  standards  for  systems ;  and  when 
someone  agrees  to  that  standard,  give  them  some  money,  give  them  a 
lot  of  money. 

Now,  let  me  give  you  an  example  of  what  I  am  talking  about.  This 
is  what  the  correctional  administrations  around  the  country  are  doing. 
We  got  together  last  week  and  are  going  to  get  together  in  the  next  2 
months  and  come  to  some  agreements  on  across-the-country  standards. 
Another  complaint,  judges,  they're  not  interfering  with  us.  Judges 
don't  want  any  part  of  your  correctional  system  if  you  get  busy  and 
run  it  right. 

I  think  what  the  Feds  ought  to  do  is  set  standards  for  corrections 
and  say,  if  you  are  going  to  spend  this  money  to  meet  these  standards, 
you  can  have  money  and  a  lot  of  it.  This  is  the  State  role  in  local  correc- 
tions. As  far  as  I  am  concerned,  if  you  want  more  money  just  to  do 
more  things  that  you  are  doing  now,  get  lost,       ; 

Mr.  Drinan.  All  right;  one  other  question,  sir.  Everyone  on  the 
Judiciary  Committee  is  a  lawyer,  and  maybe  we  are  unduly  sensitive 
when  some  people  call  other  lawyers  radicals,  extremists,  or  revolu- 
tionaries. W[ould  you  care  to  clarify  what  is  in  this  report  to  the  Gov- 
ernor, to  which  I  have  referred  ?  There  are  allegations  in  it  that  certain 
lawyers  are  destructive  and  counterproductive.  X am  wondering  wheth- 
er you  approve  of  attorneys  going  into  Federal  court^-as  they  did  with 
regard  to  the  Santa  Rita  Rehabilitation  Ceritef  as  to  which  they  se- 
cured a  judgment,  with  which  we  areall  familiar,  that  the  particular 
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treatment  there  was  contrary  to  the  Federal  Constitution  because  it 
constituted  cruel  and  unusual  treatment.  I  am  wondering  why  you  say 
lawyers  are  extremists,  when  they  do,  in  fact,  represent  people  alleg- 
ing grievances. 

Mr.  Procunier.  I  am  not  talking  about  those  type  of  lawyers.  T 
think  it  is  a  lawyer's  obligation  to  go  to  court  when  they  see  someone 
mistreated.  I  am  not  condemning  the  lawyers  per  se,  and  certainly  not 
this  group  up  here  today.  What  I  am  saying  is  when  a  person,  whether 
he  be  a  lawyer  or  minister  or  what  he  be,  is  destructive,  if  he  is  encour- 
aging people  to  violence,  if  he  is  encouraging  people  to  tear  the  system 
down.  There  is  a  suit  in  the  Federal  court  right  now  we  just  answered 
about  disciplinary  procedure.  This  is  a  land  of  law,  and  we 
had  better  be  responsive.  If  we  don't,  the  lawyer  has  the  obligation 
to  take  it  to  court.  I  am  not  talking  about  that  kind  of  lawyer.  I  am 
talking  about  some  people  that  I  know  in  my  heart,  and  I  couldn't 
prove  it  or  I  would  be  in  court  with  them,  who  want  to  destroy  the 
system.  I  don't  see  a  Communist  behind  every  bush,  but  we  had  better 
wake  up  that  people,  and  some  of  them  are  lawyers,  have  no  use  for 
the  system. 

Mr.  Drinan.  Thank  you  very  much,  sir. 

Mr.  Kastenmeier.  The  gentleman  from  Illinois,  Mr.  Railsback 

Mr.  Railsback.  I  want  to  thank  you,  Mr.  Procunier,  for  permitting 
us  to  visit  both  Soledad  and  San  Quentin.  I  felt  that  we  did  have  free 
rein  and  were  able  to  talk  with  anyone  whom  we  chose  to  talk  with, 
which  we  appreciate  very  much. 

Let  me  ask  you  if  the  State  of  California  right  now  has  any  kind 
of  standards  established  for  county  and  city  jails,  which  you  seem  to 
imply. 

Mr.  Procunier.  Yes,  yes;  the  Board  of  Corrections  that  I  have 
referred  to  earlier  when  you  asked  for  that  big  report,  has  a  manual 
of  jail  standards,  and  before  any  plans  in  California,  before  they  could 
build  any  jails,  the  Board  of  Corrections  has  to  approve  them.  This 
report  that  was  discussed  earlier,  the  Keldgord  report,  this  report  rec- 
ommends strengthening  that  role. 

But,  you  see,  the  problem  is  this,  I  don't  think  the  State  or  Federal 
Government  should  have  anything  to  say  about  any  other  programs 
unless  they  are  willing  to  come  up  with  some  bucks.  This  is  what 
is  lacking  here.  We  can  sit  in  judgment  of  people  and  say  you  can  do 
this  and  do  that,  but  I  think  the  money  has  to  go  along.  We  have 
some,  I  know  of  four  or  five  myself,  excellent  county  jail  programs 
in  California,  but  again  they  are  lacking  in  funds. 

Mr.  Railsback.  One  of  the  reasons  I  asked  you,  to  be  quite  candid 
with  you,  is  I  think  many  of  us  feel  that  our  county  jails  and  our  city 
jails  are  in  a  most  deplorable  state  and  are  being  used  strictly  as 
custodial-type  institutions,  with  no  emphasis  at  all  on  rehabilitation. 

I  want  to  commend  you  for  your  remarks  on  the  desirability  of 
having  the  Federal  Government  set  some  minimum  standards  in  turn 
for  providing  some  bucks.  Do  you  think  there  should  be  a  massive  in- 
crease in  funding  for  correctional  programs,  not  just  facilities,  but 
for  programs? 

Mr.  Proctjnter.  I  think  that  the  emphasis  should  be  on  programs. 
We've  got  some  fairly  decent  facilities  at  the  county  level.  And  this 
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is  not  the  sheriff's  fault.  There  are  three  sheriffs  in  this  State,  since 
they  are  elected  officials  I  won't  mention  their  names,  that  are  ex- 
cellent prison  administrators.  They  have  all  they  can  do  to  get  the 
[money  to  run  the  places  decently.  There  are  very  few  programs  in 
county  jails,  not  because  they  don't  want  them,  but  because  they  can't 
fund  them.  The  local  counties  can't  afford  it. 

There  is  no  reason  for  a  man  from  the  town  of  Santa  Barbara  to 
be  in  San  Quentin  prison  if  he  could  get  the  same  kind  of  program  in 
his  own  region,  because  more  than  likely  his  family  can't  afford  to 
visit  San  Quentin.  And  then  when  it  came  time  for  him  to  be  released, 
instead  of  our  releasing  him  out  of  our  halfway  house  in  Oakland,  he 
could  be  released  out  of  the  county  jail  down  in  his  home  town,  and 
they  could  give  him  a  weekend  off  and  he  could  just  go  home. 

Mr.  Railsback.  I  think  there  has  been  a  lack  of  commitment  of 
funds,  without  question,  at  county  and  city  levels,  but  even  at  the 
State  level  I  notice,  we  heard  testimony  that  85  percent  of  the  Cali- 
fornia penal  institutions  are  30  years  old  or  older,  is  that  right? 

Mr.  Procunier.  I  don't  know  too  much  about  it. 

Mr.  Railsback.  I  know  this  doesn't  have  anything  to  do  with  you, 
but  is  that  true  ? 

Mr.  Procunier.  Gentlemen,  I  don't  know  what  the  percentages  are 
but  let  me  go  down  through  some  of  them.  San  Quentin  is  about 
900  years  old  and  Folsom  is  about  a  year  underneath  that.  All  the 
rest  of  them  have  been  built  within  the  last  30  years.  When  Soledad, 
for  example,  was  built,  that  was  supposed  to  be  the  optimum  prison 
construction.  It  is  right  next  to  San  Quentin  for  being  lousy.  Every- 
body dumps  out  to  the  main  corridor.  We  wish  you  would  have  time 
to  go  to  San  Lius  Obispo  to  see  what  we  have  there.  Also,  the  ideal 
right  now  may  not  be  2  or  3  years  from  now. 

Mr.  Railsback.  That  is  what  I  was  going  to  ask  you.  What  is  the 
ideal  right  now  ? 

Mr.  Procunier.  As  far  as  I  am  concerned,  let's  take  a  metropolitan 
area  like  Sacramento,  it  would  be  to  have  small  maximum  security 
facilities,  a  larger  minimum  type  of  facility,  and  a  minimum  facil- 
ity. We  should  have  more  institutions  for  a  smaller  number  of  men. 
You  see,  the  more  maximum,  the  smaller  group  you  have  to  work  with. 
No  one  up  to  this  point  is  willing  to  pay  for  this.  It  is  very  easy  to 
criticize  people.  It  is  not  unreasonable,  with  some  of  the  people  that 
we  have,  that  you  are  going  to  have  four  or  five  staff  people  over  a 
period  of  time  working  with  10  people.  This  is  the  only  way.  People 
get  better  when  they  realize  they  have  to  learn  to  touch  other  people 
in  a  different  way  than  they  have  been  doing. 

Mr.  Railsback.  Just  one  last  question. 

Mr.  Procunier.  I  want  to  add  one  thing.  Could  I? 

Mr.  Railsback.  Yes. 

Mr.  Procunier.  It  is  going  to  cost  a  lot  of  money. 

Mr.  Railsback.  Just  one  last  question.  Is  something  being  done 
to  improve  orientation  and  training  of  pei^sonnel?  We  were  told,  I 
believe,  at  Soledad,  that  there  is  only  1  week's  orientation  for  new 
people,  new  recruits,  with  an  additional  51  hours  in-service  train- 
ing. I  know  this  may  be  customary,  probably  throughout  the  country. 
However,  it  seems  to  me  that  this  is  not  nearly  enough  training  if 
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we  want  the  correctional  officers  to  perform  any  kind  of  a  real  mean- 
ingful role  in  trying  to  help  the  prison  inmates. 

Mr.  Procunier.  You  are  right ;  you  are  right. 

It  is  not  the  quality  of  people  that  needs  to  be  improved.  We  have 
the  finest  bunch  of  people.  Some  people  come  and  go  real  fast.  Un- 
less you  get  some  kind  of  dedication,  the  real  reward  is  from  you 
personally  having  some  feeling  that  you  helped  an  inmate  make  it  on 
the  outside.  Certainly  we  need  more  training.  We  have  53  hours  for 
new  employees.  That  is  probably  a  third  as  much  as  we  need.  For  ex- 
ample, when  we  run  into  a  crisis,  we  could  spend  53  more  to  get  some 
insight  into  what  the  race  problem  is  in  this  country.  And  you  don't 
do  it  overnight,  The  way  you  do  it  is  spend  money  and  get  people  in 
seminars  to  relate  to  people  in  a  different  way. 

We  need  more  money.  These  are  the  kind  of  standards,  as  far  as  I 
am  concerned,  that  I  am  recommending  that  you  get.  You  are  not  in 
the  role  of  suggesting,  you  are  in  the  role  of  implementing,  to  say  to  a 
system  these  are  the  areas  that  we  will  provide  money  for  training.  I 
think  if  you  blankly  say  here's  $200,000  for  training,  it  is  liable  to  go 
in  the  wrong  direction. 

Mr.  Kastenmeier.  The  gentleman  from  Pennsylvania,  Mr.  Biester. 

Mr.  Biester.  Mr.  Procunier,  first  of  all,  I  want  to  thank  you  for  the 
courtesies  you  extended  to  this  subcommittee  when  we  visited  the  in- 
stitutions that  we  did.  I  want  to  say  at  least  for  this  member  of  the 
subcommittee,  everything  we  wanted  to  see  we  got  to  see  and  every 
person  we  wanted  to  speak  with  we  got  to  speak  with. 

Mr.  Procunier.  Thank  you. 

Mr.  Biester.  There  are  many  other  witnesses  and  I  don't  want  to 
take  too  much  time,  but  I  guess  there  are  three  basic  questions  that  I 
would  like  to  get  to. 

One  is,  when  you  talked  initially  about  the  concept  of  what  a  prison 
should  be  for,  you  made  the  point  that  a  prison  should  be  for  control 
of  a  particular  person  for  the  security  of  the  society  outside.  You  also 
made  the  observation  that  rehabilitation  such  as  in  a  prison  is  difficult 
to  do.  Don't  we  face  the  problem,  however,  that  sooner  or  later  that 
man  under  control,  if  he  has  been  unrehabilitated,  is  going  to  be  back 
on  the  street  ? 

Mr.  Procunier.  There  is  no  question  about  that.  But  what  I  was 
trying  to  point  out  and  get  this  clear  to  everyone,  people  are  sent  to 
prison  primarily  for  help.  That  is  the  wrong  reason.  Within  this,  and 
I  am  glad  you  brought  it  up  because  apparently  I  didn't  make  it  clear, 
within  the  setting  of  the  prison  our  obligation  is  to  create  a  false  so- 
ciety as  close  as  possible  to  conditions  on  the  outside. 

People  respond  to  the  different  ways  of  being  handled.  This  doesn't 
get  publicized,  and  there  is  no  way  it  probably  should,  and  I  know 
there  is  no  way  it  probably  can.  I  get  hundreds  of  letters  a  year  and 
personal  visits'  from  guys  all  the  time  where  they  feel  it's  construc- 
tive, from  that  degree  to  the  other  end  where  it  is  destructive.  It  is  all 
there.  What  we  are  trying  to  do,  as  far  as  I  am  concerned,  is 
to  minimize  the  destructiveness  of  a  person  being  isolated. 

Let  me  give  you  an  example  of  one  of  the  most  ironic  things  that 
you  can  think  of.  A  homosexual  comes  to  prison,  it  is  like  sending 
the  average  man  to  a  girls'  school  and  telling  him  to  behave  himself. 
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That  is  the  wrong  place  for  a  homosexual  if  anyone  hopes  to  do  any- 
thing about  his  homosexuality.  We  should  expand  the  perimeters  and 
open  up  as  best  we  can  to  make  it  possible  for  him  to  be  helped,  but  if 
he  is  sent  there  primarily  for  help  and  not  control,  somebody  made  a 
mistake. 

Mr.  Biester.  What  percentage  of  your  total  budget  goes  toward 
custodial  and  what  percentage  toward  rehabilitation? 

Mr.  Procunier.  Personnel  is  $76  or  $78  million  a  year,  probably  $75 
to  $78  million  personnel,  and  of  the  7,000  employees,  of  the  6,500 
employees  in  the  department,  3,000  of  them  are  custodial  officers.  I 
want  to  make  sure  you  don't  equate  custodial  officers  with  nontreat- 
ment  roles.  Someone  suggested  here  that  training  would  be  helpful 
for  the  custodial  officers.  We  have  a  correctional  program  supervisors' 
series  and  they  carry  a  caseload  in  addition  to  their  custodial  respon- 
sibilities. There  is  no  differentiation  here,  and  it  is  impossible,  be- 
cause in  some  man's  life  a  warm  relationship  with  a  corrections  officer 
is  the  most  rewarding  thing  that  has  ever  happened  to  him  and  he 
may  have  a  better  feeling  about  himself.  That  is  the  basic  thing 
we  are  talking  about.  It  may  come  as  a  result  of  his  contact  with 
the  chaplain  or  an  instructor  or  psychologist.  This  is  why  it  is  impor- 
tant to  have  competent,  well-trained  custodial  people.  Chances  are  his 
role  might  be  only  10  percent  custodial. 

Mr.  Biester.  This  is  my  last  question  and  it  has  to  do  with  the 
gentleman  from  Massachusetts'  question  with  respect  to  the  improve- 
ments in  various  due  process  rights  of  prisoners.  I  am  not  clear  and 
I  don't  understand,  since  you  agree  that  certain  improvements  were 
appropriate,  what  the  necessity  was  for  defending  these  suits. 

Mr.  Procttnier.  I  don't  know  what  suit  you  are  talking  about. 

Mr.  Biester.  I  gather  suits  were  filed. 

Mr.  Procunter.  The  significant  thing  is  that  there  haven't  been  that 
many  suits.  You  see.  there  are  two  different 

Mr.  Biester.  Let  me  stop  you  just  a  moment.  There  was  at  least  one 
suit  that  I  have  seen  and  it  refers  to  certain  due  process  rights  of 
prisoners,  and  you  have  said  that  you  agree  that  there  should  be  cer- 
tain improvements  in  the  rights  of  prisoners.  I  wonder  why  they 
were  defended. 

Mr.  Procunter.  Are  you  talking  about  the  one  that  is  presently 
being  heard  ?  I  can't  comment  about  it  because  we  are  in  court.  Maybe 
I  can  clarify  it  this  way.  We  have  relationships  with  some  lawyers 
that  come  in  and  see  what  they  think  is  going  wrong.  They  give  me  a 
call.  If  I  agree,  we  correct  it;  if  I  don't,  we  will  see  him  in  court.  What 
I  consider  destructive  is  to  come  in,  think  you  see  something  is  going 
wrong,  and  immediately  go  to  court,  This  is  very  destructive  and  I've 
got  the  feeling,  it  may  not  be  true,  but  I  have  the  feeling  I  want  it 
corrected  just  as  bad  as  that  lawyer  wants  it  corrected.  A  couple 
of  lawyers  are  calling  me  all  the  time  and  they  are  right  about  half. 
If  we  think  we're  right.  I  want  to  go  to  court.  Significantly,  in  those 
cases  we  don't  go  to  court  so  often. 

There  is  another  thing,  in  terms  of  legal  rights,  that  we  make  a  real 
effort  to  get.  If  a  man  thinks  he  has  a  legal  problem  unrelated  to  the 
system,  we  ought  to  get  him  access  to  a  lawyer.  If  he  wants  to  sue  me, 
that's  fine.  You've  got  to  get  in  line  these  davs.  He  ought  to  have  the 
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best  counsel  possible.  I  would  like  to  take  a  look  at  it  to  see  whether 
or  not  we  want  to  go  to  court. 
Mr.  Kastexmeier.  The  gentleman  from  New  York,  Mr.  Fish. 
Mr.  Fish.  Thank  you\Mr.  Chairman. 

And,  Mr.  Procunier,  I,  too,  would  like  to  join  my  colleagues  in  thank- 
ing you  for  your  very  frank  answers  to  our  questions.  I  think  my  col- 
leagues covered  most  of  the  areas,  but  I  would  like  to  concentrate  on  one 
of  vour  topics,  the  lockup  units,  their  policy  and  procedures. 

I  am  really  concerned  as  to  the  inmates  you  described  as  either 
dangerous  or  disruptive  and  how  these  are  handled. 

In  the  first  place,  how  is  determination  made  that  an  inmate  is 
dangerous  or  destructive  ? 

Mr.  Procunier.  There  are  two  courses  of  action :  If  he  demonstrates 
beyond  a  shadow  of  a  doubt  by  stabbing  someone  or  assaulting  some- 
one, and  the  other  one  is  a  gray  area,  this  is  the  one  where  we  have 
most  of  our  problems,  and  should  have,  and  struggle  with  the  most— 
the  man  is  a  heavy,  putting  pressure  on  people,  and  by  observation  of 
the  staff  and  by  information  from  inmates  we  are  satisfied  that  we 
know  this  man  is  harmful  and  destructive.  This  is  the  one  open  to 
question  and  this  is  the  one  that  tests  your  integrity,  this  is  the  one 
that  makes  you  have  sleepless  nights.  We  segregate  people  on  that  basis. 
There  are  two  basic  ways  we  segregate  people,  one,  we  know,  the 
other  one,  we  don't  know.  This  is  a  constant  problem  when  you  have 
people  locked  up.  Each  administrator  has  dozens  of  these  guys  run- 
ning on  faith,  and  that  is  why  the  constant  review.  But  the  problem  is 
even  deeper  when  we  lock  a  man  up  and  don't  give  them  much  oppor- 
tunity to  improve,  how  do  you  know  when  you  can  unlock  them? 
That's  the  problem  we  are  struggling  with  all  the  time. 

Mr.  Fish.  Among  the  inmates  in  the  lockup  units  we  saw  we  seemed 
to  find  recurrence  of  people  who  were  transferred  from  one  institution 
to  another  or  about  to  be  transferred.  What  authority  makes  the 
decision  to  transfer  an  inmate,  say,  between  Soledad  or  San  Quentin 
and  Folsom  ?  . 

Mr.  Procunier.  I  am  the  only  one  who  has  the  authority.  I  have  a 
staff  that  reviews  it. 

Mr.  Fish.  What  are  the  determinations  made  by  you  that  inmate 
X  will  go  to  a  certain  facility  ?  We  could  readily  see  at  these  facilities 
that  there  were  a  great  variety  of  different  types  of  units,  lockup  units 
and  others.  What  authority  determines  which  cellblock  they  are  placed 
in  on  arrival  at  the  institution? 

Mr.  Procunier.  Classification  in  the  receiving  institution. 
Mr.  Fish.  Would  it  also  be  the  classifications  committee  that  de- 
termines the  length  of  the  stay  of  the  inmate  at  either  the  adjustment 
center  or,  say,  for  example,  B  section  of  the  south  block  at  San 
Quentin  ? 
Mr.  Procunier.  Eight ;  right. 

Mr.  Fish.  Could  you  tell  us  briefly  on  what  basis  the  classification 
committee  makes  the  determination  on  these  two  instances  ? 

Mr.  Procunier.  Going  back  to  the  same  point  I  was  making  earlier, 
either  on  absolute  proof  and  evidence  that  something  has  happened, 
and  the  rest  of  it  is  time-consuming,  soul-searching  process,  and  much 
depends  on  his  behavior  and  attitude  at  the  time.  The  classification 
committee  is  asked  to  make  a  determination  on  bits  and  pieces  of 
information. 
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Here  is  the  balance  that  you  have  to  maintain,  and  it  happened 
here  recently  in  several  institutions,  where  you  lock  a  man  up,  and 
many  of  the  inmates  are  complimentary,  they  say  it's  about  time. 
They  know  it  more  than  we  do.  You  can't  help  m  some  cases  being  de- 
structive to  the  individual,  but  you  weigh  that  against  the  welfare  of 
the  total  institution  for  both  inmate  and  staff  safety. 

Mr.  Fish.  The  classification  committee,  if  I  recall  correctly,  is  made 
up  entirely  of  personnel  who  come  in  contact  with  the  inmate,  like 
his  counselor,  members  of  the  corrections  staff,  in  the  institution;  is 
that  right? 

Mr.  Procunier.  It  varies  from  institution  to  institution.  We  keep  it 
at  the  highest  possible  level.  In  fact,  I  was  so  concerned  about  the 
issue  that  you  are  talking  about,  in  the  last  6  months,  I  have  been 
obtaining  a  report  myself,  and  no  man  can  say  go  to  a  permanent, 
semipermanent  segregation  or  restricted  housing  unless  the  warden 
himself  reviews  the  case. 

Mr.  Fish.  My  next  question  was  regarding  the  appeal  by  an  inmate 
from  the  classification  committee's  determination,  which  presumably 
could  segregate  him,  put  him  someplace  that  would  be  "in  solitary." 
The  appeal,  then,  is  directed  to  you  ? 

Mr.  Procunier.  In  our  rules  and  regulations,  we  have  no  formal  ap- 
peal. I  can  describe  how  the  system  works.  Pie  can  write  a  sealed  letter 
to  the  warden  or  superintendent  or  any  elected  official  in  California. 
However,  he  can  drop  a  note  to  the  warden  and  superintendent  who 
will  review  it,  and  I  get  on  the  average  of  about  400  a  month  from  in- 
mates, and  each  one  is  looked  into,  and  several  of  them  each  month  are 
appeals  from  being  segregated. 

I  would  like  to  comment  before  we  get  through  that  I  appreciate  the 
way  you  handled  things  when  you  were  in  the  institutions,  but  I  want 
it  to  be  known  we  haven't  got  anything  to  cover  up.  We  make  a  lot  of 
mistakes,  and  we  want  to  improve  them.  We  want  people  to  see  the 
whole  thing. 

I  suggest — you  can't  do  it  in  our  system  because  you  are  leaving — but 
I  suggest  that  everyone  take  a  look  at  the  problem  from  one  end  of 
the  continuum  to  the  other.  I'd  appreciate  your  going  in  and  looking  at 
all  the  corners. 

Mr.  Kastenmeier.  The  Chair  recognizes  the  gentleman  from  Penn- 
sylvania, Mr.  Coughlin. 

Before  Mr.  Coughlin  begins  his  questioning,  I  may  comment  that 
as  chairman  of  the  subcommittee,  I  would  like  to  see  us  come  back  to 
California  at  some  point. 

Mr.  Procunier.  I  think  people  in  the  country  are  missing  the  boat 
on  narcotics  treatment.  We  have  a  narc  hospital  that  is  not  a  criminal 
procedure,  it  is  a  civilian  procedure.  Average  time  is  9  months.  We 
bring  them  back  for  about  1  or  2  months  at  a  time,  for  3,  4,  or  5  years. 
We  are  interested  in  helping  narcotics  addicts,  not  punishment. 

Mr.  Coughlin.  Thank  you,  Mr.  Procunier,  and  I  join  with  my  fel- 
low subcommittee  members  in  our  appreciation  for  all  the  information 
and  cooperation  we  received. 

The  chairman  expressed  a  concern  about  the  question  of  indeter- 
minate sentences.  I  would  like  to  follow  up  on  one  angle  of  that.  That 
is  what  is  called  a  "silent  beef"  by  some  of  the  inmates;  that  is,  the 
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inability  of  the  inmate  to  see  what  is  in  his  classification  file,  and  what 
material  goes  before  the  Adult  Authority,  and  his  concern  about  what 
is  in  that  file.  Is  there  any  reason  that  you  feel  that  he  might  not  be 
able  to  see  that? 

Mr.  Procunier.  No.  As  soon  as  we  get  over  this  deal  here,  or  crisis, 
I  am  going  to  take  a  lot  deeper  look  into  that.  When  I  was  in  an  in- 
stitution, when  a  man  was  concerned  about  what  was  in  his  file,  we 
used  to  share  it.  These  files  should  not  be  such  a  big  issue.  Most  of  the 
men  really  know,  for  the  most  part.  I  am  going  to  take  a  harder  look 
at  that,  if  that  is  a  big  issue.  It  never  was  with  anybody  I  dealt  with. 
I  would  tell  him.  But  I  think  there  is  something  mysterious  about  hav- 
ing a  file  that  you  can't  go  through.  I  am  sure  we  will  be  able  to  do 
something  about  that. 

Mr.  Coughlin.  Particularly  where  you  have  a  board  that  has  an 
indeterminate  sentence. 

Mr.  Procunier.  For  what  it  is  worth,  we  just  changed  the  form 
on  this,  so  it  is  going  to  be  much  more  definitive  to  the  inmate  as 
to  why  they  took  the  action  that  they  did.  Things  are  improving 
in  this  area.  Up  to  a  couple  of  years  ago,  they  were  terrible.  You 
just  told  a  man  you  are  denied  a  year,  and  they  tried  to  figure  it 
out.  That's  not  right.  The  closer  we  get  and  the  more  time  we  spend 
with  each  other  is  good.  If  there  is  something  in  the  file,  if  there 
is  anyone  who  should  know,  it  is  the  inmate  himself.  However,  I  am 
sure  that  you  are  aware  of  this,  even  if  you  tell  them  everything,  some 
guys  still  feel  you  didn't  tell  them  everything.  The  board  is  getting 
specific  as  to  what  is  happening.  This  is  what  the  men  should  have. 
Sometimes  they  are  not  going  to  like  it.  But  we  could  be  better  in  this 
area,  I  will  tell  you  that. 

Mr.  Coughlin.  I  have  one  other  question.  In  your  prepared  testi- 
mony, you  said,  and  I  quote,  "Any  prison,  no  matter  how  modern,  is 
a  punishing  place.  It  is  the  individual  in  most  instances  who  moti- 
vates and  rehabilitates  himself."  What  do  you  think  we  should  have 
in  the  prisons  in  terms  of  a  rehabilitation  facility  ? 

Mr.  Procunier.  You  know,  if  I  thought  that  we  could  have  a  lot 
more  things  in  prison,  I  don't  have  any  restraints  on  it,  we  would  do  it. 

Another  thing  that  I  think  is  important  you  ought  to  realize,  we 
want  to  keep  Folsom,  Soledad,  and  San  Quentin  different  so  there 
is  something  to  work  toward.  Somebody  was  talking  about  that 
earlier.  That  is  one  thing.  There  are  some  people  in  San  Quentin,  Fol- 
som, Soledad,  if  you  had  them  in  these  other  places  they  would  destroy 
it.  We've  got  guys  going  off  to  college  and  coming  back  in,  guys  going 
off  to  jobs  and  coming  back  in,  but  not  anywhere  near  the  amount  we 
would  like  to.  I  think  family  visiting  is  a  great  thing. 

The  only  thing  wrong  is  this :  it  is  available  only  for  minimum  secu- 
rity people.  You  didn't  take  a  look  at  them,  but  at  Soledad  we  have 
two  operators  inside  the  wall  so  family  visiting  would  be  available 
to  everyone.  We  have  telephone  calls,  men  can  make  telephone  calls. 
We  have  mail  censoring  in  our  institution,  all  the  way  from  censor- 
ship, both  ways,  up  to  complete  freedom  in  some  institutions.  I  can't 
really  think  of  too  many  more  programs  that  we  could  have,  we  need 
to  improve  what  we  have. 

Mr.  Coughlin.  Thank  you. 
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Mr,  Kastenmeier.  Thank  you,  Mr.  Procunier,  for  an  exhaustive 
dialog  and  very  informative  one.  Let  me  again  express  the  gratitude 
of  the  subcommittee  for  your  cooperation,  and  that  of  your  depart- 
ment. 

Mr.  Procunier.  I  want  to  thank  you  for  the  opportunity  to  come 
here. 

Mr.  Kastenmeier.  At  the  outset  we  were  greeted  by  the  distin- 
guished Congressman  from  this  district  who  is  our  host  here,  Mr.  Phil 
Burton,  and  since  then  we  have  been  joined  by  another  friend  and 
distinguished  colleague,  Congressman  Ron  Dellums,  from  this  great 
metropolitan  area.  Congressman  Dellums'  interest  in  corrections, 
prison  reform,  is  of  course  very  well  known.  He  accompanied  the  sub- 
committee on  Saturday  on  our  tour  of  San  Quentin.  We  have  invited 
him  to  join  us  under  the  same  circumstances  as  Congressman  Burton 
has  done  so.  We  are  happy  indeed,  to  have  him. 

Congressman  Dellums,  if  you  have  any  comment  or  statement  that 
you  would  like  to  make  at  this  point,  we  would  like  to  hear  from  you. 

STATEMENT  OF  HONORABLE  RONALD  V.  DELLUMS,  A  REPRESENT- 
ATIVE IN  CONGRESS  FROM  THE  STATE  OF  CALIFORNIA 

Mr.  Deelums.  Yes.  Thank  you.  Mr.  Chairman. 

I  would  only  like  to  say  I  deeply  appreciate  the  subcommittee's 
coming  out  to  California  and  looking  at  the  penal  institutions  in  the 
State  of  California,  because  I  think  the  issues  are  very  vital  and  very 
critical.  I  think  the  Federal  Government  has  the  responsibility  of  es- 
tablishing standards  for  the  treatment  of  people  in  institutions,  and 
I  think  we  have  the  responsibility  to  establish  programs  and  to  speak 
to  the  needs  and  the  interests  of  inmates. 

I  realize  that  I  am  not  a  member  of  the  subcommittee,  and  during 
the  proceedings  I  will  submit  questions  to  you  on  my  behalf  that  I 
would  like  you  to  ask  the  witnesses. 

Thank  you  very  much. 

Mr.  Kastenmeier.  We  would  be  very  happy  to  receive  them  and 
have  them  propounded  to  our  witnesses. 

Thank  you  for  your  statement. 

The  subcommittee  would  next  like  to  call  the  distinguished  chair- 
man of  the  California  Adult  Authority,  Mr.  Henry  Kerr. 

STATEMENT  OF  HENRY  W.  EERR,  CHAIRMAN,  CALIFORNIA 
ADULT  AUTHORITY 

Mr.  Kastenmeier.  Mr.  Kerr,  you  are  most  welcome.  The  subcom- 
mittee has  your  statement,  and  attached  series  of  documents,  which 
we  will  be  happy  to  receive  for  the  record.  Mr.  Kerr,  you  may  proceed 
either  by  reading  your  statement  or  summarizing  it. 

(Mr.  Kerr's  statement  appears  at  p.  129.) 

Mr.  Kerr.  Mr.  Chairman  and  members  of  the  committee,  with 
your  permission  I  would  like  to  summarize  portions  of  it  and  per- 
haps read  one  or  two  brief  portions  and  leave  the  rest  of  it  for  the 
written  record.  Mr.  Procunier  touched  on  several  things  happening 
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within  the  last  few  years :  the  subsidy  program,  which  has  resulted  in 
more  prisoners  being  kept  at  county  level  rather  than  being  sent  to 
State  prisons ;  diagnostic  study  prior  to  pronouncing  the  sentence;  the 
period  within  which  the  judge  can  recall  the  case  for  reconsideration 
in  the  event  that  he  thinks  there  may  be  some  additional  information; 
the  legal  requirement  that  each  case  be  reviewed  for  discharge  from 
parole  after  a  2-year  period ;  and  he  mentioned  the  parole  considera- 
tions are  conducted  each  week  at  one  or  more  prisons  or  institutions. 
The  board  is  responsible  for  fixing  of  terms  within  the  limits  of  in- 
determinate sentence,  granting  or  denial  of  parole,  specifying  condi- 
tions when  parole  is  granted. 

The  major  objective  in  fixing  terms  and  granting  paroles  is  to  re- 
lease an  inmate  as  soon  as  he  is  legally  eligible ;  it  is  believed  he  will 
be  a  minimum  threat  to  public  safety  and  he  has  a  reasonable  chance 
for  satisfactory  reintegration  into  society. 

We  have  some  13  factors  that  we  consider  at  the  time  of  granting 
parole,  and  they  are  listed  in  the  printed  material.  I  see  no  point  in 
repeating  those  unless  the  committee  or  one  of  the  members  desires 
that  they  be  discussed. 

One  question  was  asked  in  the  previous  correspondence  about  the 
inmate  pre-board  reports.  They  are  prepared  by  the  Department  of 
Corrections  staff  for  use  by  the  Adult  Authority  and  are  placed  in  the 
individual's  file.  This  is  the  report  of  analysis* and  staff  observations 
including  staff  evaluation.  They  cover  all  the  things  that  have  hap- 
pened to  the  individual  since  he  has  been  in  the  prison  and  brings  up 
to  date  the  information  on  his  particular  case. 

Each  week  parole  violations  are  reported  to  the  panels  of  the 
board  for  consideration  and  determination.  This  is  usually  accom- 
plished in  both  Los  Angeles  and  San  Francisco.  Less  serious  charges 
are  resolved  by  the  parolee  being  either  continued  or  reinstated  on 
parole.  More  serious  charges  may  be  resolved  by  an  order  suspending 
parole  and  ordering  the  parolee  returned  to  prison  for  a  revocation 
hearing.  These  hearings  are  conducted  at  one  of  the  institutions  fol- 
lowing completion  of  a  diagnostic  study.  Upon  conclusion  of  the  hear- 
ing, a  decision  is  made  to  either  reparole  the  inmate,  to  refix  his  term 
and  designate  a  new  parole  date,  or  to  schedule  his  next  appearance 
for  further  consideration.  The  parolee  is  furnished  a  copy  of  the 
charge  or  charges  and  is  offered  an  opportunity  to  discuss  and  explain 
his  behavior. 

California  statutes  and  case  law  do  not  require  nor  does  Adult 
Authority  policy  authorize  the  attendance  and  participation  of  attor- 
neys and  relatives  or  friends.  Any  interested  parties  may  submit  writ- 
ten comments  which  are  added  to  the  file  and  carefully  considered 
by  the  panel  of  members  assigned  to  each  individual  case.  California 
courts,  including  the  State  supreme  court,  have  regularly  reviewed 
each  aspect  of  the  Adult  Authority  process  and  found  no  constitutional 
issues  involved.  I  have  brought  to  the  committee  two  recent  cases, 
In  re  Martinez  and  In  re  Tucker,  where  the  issues  of  due  process  are 
discussed  in  detail.  [See  Appendix.}  There  was  one  Federal  case 
which  I  didn't  have  the  copy  of,  I  don't  believe,  the  Ellhamer  case, 
f  See  Appendix.] 
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One  of  the  primary  concerns  of  hearing  panels  is  an  assessment  of 
the  individual's  behavioral  and  emotional  problems,  his  degree  of 
understanding  and  insight  and  his  plans,  if  any,  for  modification  and 
self-improvement.  It  is  believed  this  can  be  accomplished  more  ef- 
fectively in  a  face-to-face  interview  of  the  subject  rather  than 
through  statements  from  counsel  or  other  third  parties. 

Decisions  of  the  Adult  Authority  historically  have  been  subjected 
to  review  by  State  and  Federal  courts.  Generally  their  decisions  have 
upheld  board  determinations  unless  there  are  indications  of  whim, 
caprice  or  absence  of  good  cause.  State  and  Federal  courts  are  re- 
viewing several  thousand  inmate  petitions  annually.  Our  inmates  and 
parolees  have  had  complete  access  to  the  courts  for  many  years. 

A  few  years  ago,  25  percent  of  adult  males  convicted  of  felonies  in 
California  were  committed  to  State  prison.  That  percentage  today  is 
now  9.3  percent.  During  the  10  years  from  I960  to  1970  commitments 
of  adult  males  to  prison  for  homicide,  robbery  and  assault  have  in- 
creased from  30  percent  of  the  total  to  45  percent.  This  means  we  are 
increasingly  receiving  a  higher  proportion  of  more  dangerous,  as- 
saultive prisoners  into  the  system. 

In  conclusion,  I  would  suggest  that  more  effort  should  be  focused 
on  identifying  and  treating  early  indications  of  delinquent  behavior 
in  children.  In  many  cases  danger  signals  are  evident  during  a  child's 
elementary  and  secondary  school  years.  Increased  family  counseling, 
psychiatric  evaluation  and  treatment  and  community  services  could 
modify  or  prevent  much  more  serious  behavior  in  later  years.  One  of 
the  greatest  boons  to  our  field  has  been  the  Federal  funding  for  com- 
munity-based treatment  programs,  under  OEO,  LEAA  and  similar 
programs.  These  should  be  expanded. 

Mr.  Kastenmeier.  Thank  you,  Mr.  Kerr,  for  a  helpful  statement. 

Does  the  State  system  of  California  resemble  that  of  other  States 
by  and  large,  or,  in  what  respects,  does  it  tend  to  differ  ? 

Mr.  Kerr.  It  differs  from  some  of  the  State  systems,  Mr.  Chair- 
man, in  that  some  of  the  comparable  parole  boards  would  handle 
youth  cases,  women's  cases,  or  in  some  States  what  we  would  call  mis- 
demeanor cases.  In  your  own  District  of  Columbia,  where  you  do 
most  of  your  work,  they  have  everything  from  misdemeanors  to 
murders,  and  handle  everything  from  youngest  offenders  to  oldest. 

Mr.  Kastenmeier.  In  California  you  have  separate  authorities  ? 

Mr.  Kerr.  We  have  a  separate  youth  board  which  handles  all  of 
those  cases  referred  to  the  Youth  Authority,  and  we  have  part-time 
boards  for  women  prisoners  and  narcotic  addicts. 

Mr.  Kastenmeier.  I  would  like  to  introduce  you  to  the  gentleman 
from  Illinois,  Mr.  Railsback. 

Mr.  Raiesback.  Mr.  Kerr,  in  asking  you  these  questions  I  want 
to  make  it  quite  clear  that  my  questions  are  not  intended  to  reflect 
in  any  way  on  you  or  the  members  of  your  board.  What  we  are  trying 
to  do  is  see  how  your  system  operates  and  possibly  how  it  can  be 
improved.  I  have  had  a  chance  to  read  some  of  the  recommendations 
of  the  recent  study  commission  that  studied  the  Adult  Authority  as 
well  as  the  Youth  Authority. 

How  much  time  would  you  say  that  an  individual  inmate  has  with 
the  members  of  the  board  before  which  he  appears  ? 
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Mr.  Kerr.  A  rather  routine  type  case,  that  is,  routine  from  our 
standpoint,  we  would  probably  leave  him  in  the  room  approximately  10 
or  more  minutes.  It  can  vary  from  that.  I  recall  one  case  where  we 
spent  over  an  hour.  It  was  a  very  complex,  complicated  case.  Some 
of  the  less  serious  ones,  from  the  standpoint  of  public  interest  and  so 
forth,  would  be  much  shorter. 

Mr.  Railsback.  Now,  as  input  into  the  board's  consideration,  am  I 
correct  that  you  have  a  report,  a  recommendation  from  a  counselor? 

Mr.  Kerr.  We  have  an  evaluation. 

Mr.  Eailsback.  Evaluation  by  a  counselor,  and  are  there  other  input 
recommendations  from  other  prison  officials '( 

Mr.  Kerr.  Yes,  sir.  "What  we  call  a  pre-board  report  is  prepared  and 
signed  by  the  counselor,  but  it  brings  together  in  one  document  a 
summary  of  all  the  comments  that  have  come  into  the  system  from 
other  segments. 

Mr.  Railsback.  And  the  function  of  a  counselor  is  supposed  to  be 
more  than  just  his  evaluation.  Is  he  also  supposed  to  actually  counsel 
the  inmate? 

Mr.  Kerr.  Yes. 

Mr.  Railsback.  Let  me  say  this,  and  you  may  respond  to  it.  When 
we  visited  San  Quentin  and  Soledad,  I  had  a  chance,  as  did  other 
members,  to  talk  to  many  inmates  at  random.  We  talked  to  people 
in  B  section,  and  in  the  Adjustment  Center  in  San  Quentin,  We  talked 
to  people  in  O  block  over  at  Soledad,  and,  interestingly  enough,  where 
I  got  most  of  this  information  was  from  the  honor  inmates,  in  one 
of  the  honor  blocks.  They  told  me — and  I  guess  this  was  kind  of 
confirmed,  and  I  think  you  should,  know  about  it  if  you  don't  already. 

First  of  all,  they  said  they  are  able  to  see  a  counselor  once  before 
they  go  before  the  board.  Some  of  them  didn't  even  know  the 
counselor's  name  because  the  counselors  are  changed,  and  this  could 
be  because  of  a  lack  of  personnel.  But  what  I'm  saying,  and  I  would 
and  I  think  there  must  be  some  validity  to  them.  In  other  words,  one 
like  you  to  respond  to  it  because  these  comments  were  so  uniform, 
visit  with  a  counselor  before  they  go  before  the  board.  Many  of  them 
felt,  naturally,  understandably  that  the  system  was  very,  very 
arbitrary. 

Mr.  Kerr.  We  are  aware  of  that,  sir,  and  I  think  Mr.  Procunier 
would  agree  we  can  use  many  more  counselors  in  the  system.  We  at 
the  present  time  are  experimenting  with  changes  in  our  hearing  plan 
in  an  effort  to  find  ways  to  spend  more  time  with  these  individuals. 
We  naturally  would  like  to  see  more  counselors.  We  are  aware  that 
the  ratio  is  much  too  high. 

Mr.  Railsback.  Well,  I'm  glad  to  hear  you  say  that. 

And  then  I  noticed  in  your  statement  that  you  are  concerned  about 
the  psychiatric  evaluation  sj'Stem.  I  can  tell  you  that  here  again, 
particularly  at  Soledad,  it  was  very  apparent,  and  I  think  we  should 
have  mentioned  this  to  your  predecessor,  but  it  is  very  aparent  that 
there  are  great  problems  as  far  as  obtaining  a  psychiatrist  to  replace 
the  man  that  left. 

Your  administration  has  been  responsible  for  the  great  reduction  in 
the  number  of  people  in  prison,  which  is  to  your  credit ;  however,  we 
still  heard  from  some  of  the  administrators  that  there  are  people  in 
prison,  and  a  substantial  percentage,  that  don't  belong  in  prison.  How 
do  vou  feel  about  that? 
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Mr.  Kerr.  Well,  we  get  to  the  evaluative  process  where  at  some  point 
an  individual  comes  to  a  conclusion.  We  have  found,  and  this  is  one  of 
the  reasons  why  an  independent  parole  board  is  recommended  in  these 
situations,  that  even  the  best  of  counselors  and  institutional  staffs  some- 
times tend  to  become  emotionally  involved  with  a  particularly  individ- 
ual and  they  may  see  him  in  a  different  light  than  someone  else.  The 
custody  officer  may  have  a  different  viewpoint  of  that  man  than  the 
board  of  treatment  staff. 

Mr.  Railsback.  Now,  I'm  not  sure  this  is  under  your  jurisdiction, 
but  in  Soledad  they  had  cells  for  people  in  the  hospital  that  were  men- 
tally disturbed,  but  those  cells  were  not  being  used.  As  I  understood  it, 
inmates  with  problems  were  kept  over  in  the  O  block,  on  one  of  the  tiers 
at  O  block,  rather  than  close  to  medical  attention. 

I  just  call  that  to  your  attention.  I  should  have  called  it.  I  think,  to 
your  predecessor's  attention  because  I  am  not  sure  you  have  any  juris- 
diction over  that. 

Mr.  Kerr.  We  do  not,  but  one  of  our  staff  is  taking  notes  and  we  will 
call  his  attention  to  that. 

Mr.  Railsback.  In  your  own  judgment,  do  you  feel  that  the  Califor- 
nia system,  which  has  tremendous  discretion  over  sentencing,  which  is 
somewhat  unusual  as  far  as  most  other  systems  are  concerned,  should 
be  changed? 

Mr.  Kerr.  Well,  those  of  us  on  the  board  believe  the  present  system 
is  working  about  as  well  as  it  can.  We  feel  that,  if  we  had  had  some  of 
the  things  I  indicated  there,  more  staff,  more  complete  psychiatric  care, 
particularly  at  some  point  in  time,  if  we  could  begin  working  on  some 
of  these  problem  children,  it  would  be  much  simpler  than  trying  to 
correct  a  man  who  was  now  in  his  twenties  or  his  thirties  and  has  been 
involved  in  antisocial  or  criminal  behavior  for  15  or  20  years,  who  has 
been  to  juvenile  halls,  to  forestry  camps,  county  jails  several  times. 
It  is  much  more  difficult,  in  our  opinion,  to  try  to  rehabilitate  that  man 
at;  that  point  in  time  than  it  could  have  been  if  one-tenth  of  that  poten- 
tial could  have  been  devoted  to  him  when  he  was  10, 12,  or  14  years  of 
age. 

Mr.  Railsback.  I  wonder  if  you  have  sufficient  personnel,  sufficiently 
trained  personnel,  in  your  system  of  parole  and  revocation  of  parole  ? 
I  am  aware  of  your  statement  that  what  you  are  doing  has  been  upheld 
by  the  courts.  I  will  accept  that.  However,  wouldn't  it  be  better  to  pro- 
vide some  of  the  due  process  safeguards  with  respect  to  revoking  parole, 
such  as  hearings,  right  for  counsel  to  be  present,  et  cetera — at  least  have 
some  kind  of  standards?  I  guess  the  State  of  Washington  has  stand- 
ards that  before  you  can  revoke  parole  there  has  to  be  sufficient  cause 
and  some  finding  by  a  preponderance  of  the  evidence. 

Shouldn't  there  be  some  standard  set? 

Mr.  Kerr.  Well,  the  main  difference  between  our  system  and  theirs, 
as  I  understand  it,  is  that  they  hold  their  hearings  in  the  community 
near  where  the  alleged  violation  occurred.  They  do  provide  for  attor- 
neys and  attendance  and  testimony  of  witnesses.  Those  are  the  two 
basic  differences  between  Washington  and  California.  We  believe  that 
we  are  going  with  the  preponderance  of  the  evidence  that  is  submitted 
and  it  is  in  slightly  different  form  than  that  of  the  State  of  Wash- 
ington. 
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Mr.  Railsback.  Also  I  note  there  has  been  criticism  of  the  Adult 
Authority.  Here  again  we  haven't  yet  begun  to  check  the  other  States, 
so  it  may  be  that  your  system  is  the  very  best.  I  don't  know.  There 
is  criticism  that  your  Adult  Authority  is  too  unwieldy,  too  large ;  we 
hear  of  arbitrariness  with  different  members  having  different  attitudes, 
different  feelings,  and  it  has  been  suggested  that  this  system  should 
have  a  three-member  board  rather  than  an  eight-  or  nine-member 
board.  I  think  you  have  eight  members  now  but  you  are  authorized  to 
have  nine.  I  wonder  how  you  feel  about  that.  Shouldn't  there  be  more 
central  policy  so  that  there  would  be  more  uniformity  in  policy  with 
respect  to  the  handling  of  different  inmates  ? 

Mr.  Kerr.  It  would  be  relatively  simple  for  a  small  board  to  sit  in  a 
centralized  location  and  devise  written  policy  and  to  state  that  these 
are  the  grounds  upon  which  parole  will  be  granted  or  denied. 

By  the  same  token,  three  members  could  not  begin  to  hold  hearings 
to  accommodate  those  people.  Therefore,  additional  members  or  hear- 
ing representatives  would  be  required.  In  the  final  analysis,  when  it 
came  to  making  a  decision  for  or  against  a  parole,  we  would  be  depend- 
ing on  the  individuals'  interpretation  on  whether  that  particular  case 
fits  the  criteria  for  granting  of  parole  or  denial.  We  run  into  the  same 
thing  about  differences  between  board  members  or  hearing  repre- 
sentatives that  we  do  in  the  judicial  system,  in  that  some  of  the  men 
that  come  to  the  State  prison  system,  had  they  gone  before  a  different 
judge,  might  have  received  county  jail  time,  with  or  without  probation, 
but  because  they  went  before  that  particular  judge  he  saw  fit  to  send 
them  to  State  prison. 

We  would  face  the  same  situation  to  equalize  everything  through- 
out. We  are  still  talking  about  individual  judgments  by  individual 
persons. 

Mr.  Kastenmeier.  The  gentleman  from  Pennsylvania,  Mr.  Biester. 

Mr.  Biester.  Mr.  Chairman,  in  view  of  the  fact  that  the  gentleman 
from  Illinois  and  the  gentleman  from  New  York,  Mr.  Fish,  have  spe- 
cially prepared  for  this  witness,  I  will  forego  my  time. 

Mr.  Kastenmeier.  I  recognize  the  gentleman  from  New  York. 

Mr.  Fish.  Mr.  Kerr,  I  think  your  department  should  be  compli- 
mented because  the  number  of  parolees  in  the  State  of  California  now 
exceeds  the  number  of  inmates,  and  also  that  the  number  of  parolees 
account  for  1  percent  of  the  total  number  of  felony  convictions. 

I  would  like  to  narrow  my  questions  concerning  the  line  of  parole 
violations. 

You  mentioned  that  the  first  step  in  the  matter  of  parole  revocation 
was  an  order  suspending  parole.  Could  you  brieflv  tell  me  who  brings 
the  charge  to  suspend  parole  and  who  issues  the  order  ? 

Mr.  Kerr.  Well,  I  guess  I  went  over  that  a  little  too  quicklv.  Mr. 
Fish. 

What  happens  is  the  parole  agent  prepares  a  report  concerning 
alleged  violation  of  one  or  more  charges  which  he  or  his  superior 
will  present  to  a  panel  of  the  Adult  Authority,  normally  the  first  Fri- 
day he  can,  normally  in  either  Los  Angeles  or  San  Francisco,  with  a 
recommendation  as  to  whether  that  person  should  be  continued  on 
parole,  if  he  has  not  been  suspended,  reinstated  on  parole  if  he  has  been 
suspended,  or  whether  an  order  should  be  issued  returning  him  to 
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prison  for  revocation  hearing.  The  case  is  discussed  quite  thoroughly 
at  that  time  and  the  decision  is  made.  If  misbehavior,  or  whatever  the 
activity,  is  rather  minor  in  nature,  he  will  be  either  reinstated  or  con- 
tinued on  parole.  The  decision  to  return  a  man  to  prison  for  a  revoca- 
tion hearing  will  involve  a  much  more  serious  misconduct,  such  as  ad- 
ditional criminal  conduct,  assaultive  behavior,  carrying  of  a  weapon, 
that  sort  of  thing. 

Mr.  Fish.  Is  the  parolee  present  at  the  time? 

Mr.  Kerr.  No,  sir ;  he  is  not  present  at  that  time. 

Mr.  Fish.  This  takes  place  later  at  a  hearing? 

Mr.  Kerr.  In  the  event  he  is  ordered  returned  to  prison ;  yes.  If  he 
is  reinstated  or  continued  on  parole  he  doesn't  have  to  make  an  appear- 
ance at  any  time. 

Mr.  Fish.  Now,  at  the  time  the  alleged  parole  violator  is  present,  is 
the  parole  agent  who  brought  the  matter  to  the  attention  of  the  ini- 
tial panel  that  gave  the  order  to  suspend  parole,  is  he  also  present  to  be 
confronted  by  the  parole  violator  ? 

Mr.  Kerr.  No,  sir;  he  is  not  present  at  that  time. 

Mr.  Fish.  He  is  not. 

A  copy  of  the  charges,  I  understand,  is  supplied  to  the  parolee,  but 
I  take  it  that  this  is  in  the  form  of  a  distillation  of  the  charge,  not  the 
entire  background,  for  example,  of  the  diagnostic  study  and  other 
matters  that  went  into  the  determination. 

Mr.  Kerr.  That's  right. 

Mr.  Fish.  So,  in  other  words,  the  parolee  doesn't  have  anybody  that 
he  can  confront  to  rebut  the  findings  based  on  the  parole  agent's  origi- 
nal accusations ;  is  that  correct  ? 

Mr.  Kerr.  That  is  correct. 

Mr.  Fish.  Do  you  think  this  policy  could  be  improved  upon? 

Mr.  Kerr.  It  could  be  improved  upon  if  we  had  the  personnel,  time, 
and  facilities  and  we  went  into  a  more  f ormal  type  of  hearing ;  yes, 
sir.  Under  present  workload,  present  availability  of  people,  space,  and 
facilities,  no. 

Mr.  Fish.  The  person  I  am  talking  about  is  the  same  parole  agent 
who  brought  the  charge  originally. 

Mr.  Kerr.  The  difficulty  is,  at  the  time  that  the  case  was  being  heard, 
after  all  he  should  be  out  in  the  field  supervising  other  parolees,  writing 
reports  on  other  violations.  After  the  opportunity  or  ability  to  hold 
those  hearings  in  the  local  community,  the  parole  agent  would  have 
to  take  time  off  from  regular  duties  and  travel  some  distance  to 
appear. 

Mr.  Fish.  I  think  members  of  this  subcommittee  were  impressed  with 
the  fact  that  a  man  who  is  on  parole  and  close  to  being  reincarcerated 
constitutes  a  very  serious  proceeding. 

What  about  an  appeal  from  this  hearing,  assuming  this  hearing 
determines  that  he  goes  back  to  the  institution  ? 

Mr.  Kerr.  We  recently  adopted  a  resolution  formalizing  the  review 
and  reconsideration  process,  which  involves  a  case  being  referred  and  a 
summary  being  drawn  up,  and  a  case  being  referred  to  a  different  panel 
than  the  Adult  Authority  for  review.  If  it  appears  there  is  some  merit 
to  a  request  for  reconsideration,  a  new  hearing  is  granted,  and  the  man 
himself  would  appear  at  that  time.  If  it  appears  to  have  no  particular 
merit  it  would  be  returned  to  him  with  that  notation. 
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Mr.  Fish.  Now,  just  one  last  thought  here.  The  testimony  before  us 
by  the  director  of  the  Department  of  Corrections,  I  think  he  referred 
to  section  1203.03  procedure,  which  involved  3  months'  surveillance  and 
report  back  to  a  judge.  Do  you  think  this  individual  parolee's  rights 
might  be  better  protected  if  there  was  a  review  by  the  same  level  of 
judicial  authority  that  originally  incarcerated  him? 

Mr.  Kerr.  The  review  in  that  particular  case,  Mr.  Fish,  is  a  one-page 
report  that  goes  back  to  the  judge,  summarizing  recommendations  of 
the  committee  at  the  Reception  and  Guidance  Center.  It  is  not  a  com- 
pletely detailed  one.  There  will  be  one  or  two  paragraphs  of  their  rec- 
ommendations, either  that  that  person  be  considered  for  probation  or  be 
committed  to  the  Department  of  Corrections  and  reasons  therefor. 
That  is  what  goes  back  to  the  judge,  not  a  complete 

Mr.  Fish.  Of  course  I  would  like  to  see  a  full  report  going  back  to 
the  judge  and  I  think  you  would,  too.  Do  you  think  cranking  in  the 
judge  at  this  level  before  a  parole  violator  is  returned  to  prison  would 
be  desirable  ? 

Mr.  Kerr.  It  has  been  discussed  from  time  to  time  in  California,  and 
some  legislation  has  been  introduced,  I  believe,  and  the  answer  that  we 
get  back  from  the  court  system  every  time  is  that  they  are  so  over- 
loaded with  their  present  cases  that  they  would  be  hard  put  to  find 
time  to  even  consider  this,  even  if  the  details  could  be  worked  out. 

Mr.  Fish.  Thank  you. 

Mr.  Kastenmeier.  The  gentleman  from  Pennsylvania,  Mr.  Coughlin. 

Mr.  Coughlin.  Thank  you,  Mr.  Chairman.  I  would  like  to  ask  the 
same  questions  of  this  witness  that  I  did  of  the  last  one,  in  regard  to 
the  so-called  "silent  beef,"  that  is,  an  inmate  not  knowing  what  is  in 
his  classification  file. 

Mr.  Kerr.  It  is  difficult  to  define  what  is  a  silent  beef,  and  what 
they  are  often  talking  about  is  a  report,  that  this  individual  was  alleged 
to  have  done  something  or  other.  We  face  this  particular  problem  fre- 
quently because  if  a  man  has  a  parole  date  and  he  gets  involved  in 
serious  disciplinary  behavior,  it  must  be  reported  to  us.  If  he  has  not 
received  a  parole  date,  if  he  is  written  up  for  misbehavior,  that  is 
included.  We  frequently  have  to  decide  on  what  is  available  to  us  ■ 
whether  it  is  a  valid  beef  or  not,  and  in  some  oases  there  is  inadequate 
documentation  and  the  man  is  treated  as  though  this  entry  was  never 
made  in  his  file. 

Mr.  Coughlin.  Do  you  have  any  feeling  about  whether  a  man 
should  be  permitted  to  see  his  file  so  he  would  know  what  is  in  it  ? 

Mr.  Kerr.  I  think  it  would  be  appropriate.  As  a  matter  of  fact, 
practically  everything  in  the  file  is  discussed  with  the  man  during  our 
interview.  There  couldn't  be  very  many  secrets  in  the  file  as  far  as 
we  are  concerned. 

Mr.  Coughlin.  In  10  minutes  ? 

Mr.  Kerr.  We  don't  go  into  every  facet  of  his  life  is  what  I  mean. 
For  example,  unless  there's  something  significant  in  his  childhood  or 
parental  relationship  that  is  reported  in  the  file,  we  don't  discuss  that 
aspect  with  him. 

Mr.  Kastenmeier.  The  gentleman  from  Michigan,  Mr.  Conyers. 

Mr.  Conyers.  I  want  to  indicate  that  I  have  a  deep  concern  about 
the  methods  which  the  Adult  Authority  employs,  but  I  world  like  to 
summarize  it  all  in  one  question,  which  concerns  the  balan  e  in  back- 
grounds of  the  membership  of  the  California  Adult  Authority. 
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I  notice,  from  a  biographical  list  which  I  have,  that  among  the  mem- 
bers of  the  Adult  Authority  is  one  individual  with  a  police  department 
background;  one  with  an  FBI  background;  a  former  assistant  U.S. 
attorney ;  a  parole  agent ;  a  district  attorney ;  a  corrections  officer ;  a 
police  chief,  and  a  correctional  officer.  I  realize  that  you  don't  have  any 
responsibiltiy  for  the  makeup  of  this  group,  but  don't  you  think  it 
would  create  perhaps  a  little  bit  fairer  circumstances  if  we  had  edu- 
cators, 'attorneys  who  were  defense  attorneys,  sociologists,  and  other 
individuals  on  the  Adult  Authority,  thereby  adding  some  kind  of  a 
balanced  input  in  the  work  of  your  Authority  ? 

Mr.  Kerr.  One  difficulty,  Mr.  Conyers,  in  discussing  anything  like 
this,  is  that  the  usual  listings  of  the  backgrounds  of  the  people  are 
so  brief  that  they  do  not  convey  the  full  picture.  One  of  the  gentlemen, 
a  deputy  district  attorney,  spent  more  time  in  private  practice  special- 
izing in  personal  injury  and  workmen's  compensation  cases  than  he 
did  as  deputy  district  attorney,  but  that  seldom  comes  out. 

Another  man  who  was  a  U.S.  prosecutor  did  spend  some  time  with 
a  private  corporation  after  leaving  public  service,  prior  to  coming  on 
the  board. 

Another  gentleman  who  was  listed  there  as  a  correctional  officer 
spent  several  years  in  community — what  do  they  call  it,  the  Community 
Service  Center  Operations  and  Human  Resources  Development  De- 
partment, so  his  background  was  considerably  broader  than  just  cor- 
rectional officer. 

Certainly  your  point  is  valid  insofar  as  public  acceptance  is  con- 
cerned. 

Mr.  Conyers.  Finally,  as  to  the  matter  of  trying  to  bring  an  ethnic 
balance,  you  know  that  we  discussed  this,  with  regard  to  correctional 
officers,  with  the  previous  witness — that  is,  about  the  need  to  bring  an 
ethnic  and  cultural  balance  in  the  correction  officers  proportional  to 
the  inmates,  for  the  obvious  reason  that  racism  and  discrimination 
have  not  been  inoperative  inside  the  prison  walls,  just  as  they  have  been 
very  widespread  outside  the  prison  walls. 

Now,  since  50  percent  or  more  of  the  inmates  in  California  prisons 
are  minorities,  wouldn't  a  great  improvement  be  achieved  if  we  would 
try  to  achieve  racial  balance  on  the  Authority  itself? 

Mr.  Kerr.  I  am  sure  that  there  would  be  a  favorable  reaction  from 
many  segments  of  the  public.  I  don't  know  at  this  point  whether  the 
outcome  would  be  any  different. 

Mr.  Conyers.  You  don't  think  it  would  be  much  different,  or  you  are 
not  sure  what  difference  it  would  make  ? 

Mr.  Kerr.  I  don't  think  it  would  be  any  different  insofar  as  outcome 
is  concerned.  I  think  it  might  attain  greater  public  acceptance. 

Mr.  Conyers.  Might  I  point  out  to  you  that  I  found  that  inmates 
claimed  racial  discrimination  was  operative  and  was  maintained  at 
every  level  of  the  judicial  system,  but  most  especially  in  terms  of  in- 
carceration. This  discrimination  did  not  reside  exclusively  with  the 
correctional  officers,  but  it  was  evidenced — right  up  to,  and,  in  fact, 
particularly,  in — the  parole  situation.  The  black  inmates  felt  very,  very 
keenly  about  the  fact  that  there  was  racial  discrimination  visited  upon 
them  at  every  turn  in  the  institution,  and  that  was  what  led  me  to  the 
point  that  it  might  make  a  very  great  difference  if  there  were  more  of 
an  ethnic  balance  than  apparently  there  is  at  the  present  moment. 


31 

Mr.  Kerr.  I  believe  there  are  some  tables  in  the  file  or  material  sub- 
mitted there  indicating  a  breakdown  in  certain  areas  of  Adult  Author- 
ity decisions  which  reflect  the  ethnic  balance.  If  they  were  not  included, 
if  Mr.  Eglit  would  get  in  touch  with  our  office  we  will  certainly  for- 
ward it  to  you.  Annually  they  have  recorded  terms  set  by  ethnic  groups 
by  offense  category.  I  studied  those  very  carefully  because  this  question 
was  raised  when  I  first  came  on  the  board.  I  cannot  find  any  pattern 
of  discrimination  therein,  regardless  of  the  feelings  of  the  men  you 
may  have  interviewed  or  heard  from.  I'd  like  you  to  point  out  any- 
thing indicating  I  am  mistaken,  I  do  not  believe  you  will  find  any  evi- 
dence of  discrimination  on  the  part  of  the  Adult  Authority  in  those 
figures. 

Mr.  Kastenmeier.  The  gentleman  from  Illinois,  Mr.  Mikva. 

Mr.  Mikva.  Mr.  Kerr,  if  a  man  has  an  appeal  pending  on  his  con- 
viction, or  has  filed  a  writ  regarding  his  conviction,  is  that  taken  into 
account  when  he  comes  before  the  Adult  Authority  ? 

Mr.  Kerr.  If  it's  mentioned  and  discussed,  it  usually  takes  the  form, 
Mr.  Mikva,  of  our  asking  him  whether  he  has  an  appeal  pending, 
we  ask  him  whether  or  not  he  prefers  to  discuss  his  case.  If  he  prefers 
not  to  discuss  it,  we  go  on  to  other  things  and  leave  that  out  of  the 
discussion. 

Mr.  Mikva.  I  want  to  tell  vou — and  I  want  to  stress  that  these  were 
honor  inmates,  not  the  men  in  the  adjustment  centers — that  over  and 
over  again  the  inmates  said  that  they  virtually  have  to  confess  to  the 
crime  and  negate  all  legal  remedies  they  might  have  before  they  can 
get  a  favorable  result  from  the  Adult  Authority.  Is  that  an  overstate- 
ment ? 

Mr.  Kerr.  Yes;  it  is  basically  untrue,  and  we  try  as  best  we  can 
to  convince  them  that  is  not  so.  Every  month  men  are  paroled  out 
of  prison  in  California  who  have  appeals  pending  or  writs  pending. 
It  simply  is  not  true. 

Mr.  Mikva.  Let  me  say,  I  have  visited  a  lot  of  prisons  and  jails, 
and  I  am  an  admirer,  at  least  I  have  been,  of  indeterminate  sentences, 
but  I  have  never  heard  the  uniformity  of  complaints  about  the  parole 
system  as  I  heard  from  the  inmates  of  the  California  prisons.  If  there 
isn't  a  problem,  your  communications  system  with  the  prisoners  is 
very,  very  bad. 

Mr.  Kerr.  No  response. 

Mr.  Kastenmeier.  The  gentleman  from  Massachusetts. 

Mr.  Drinan.  No,  thank  you.  I  waive  the  time  I  have. 

Mr.  Kastenmeier.  Those  are  apparently  all  of  the  questions.  "VVe 
thank  you  for  your  answers,  Mr.  Kerr,  and  I  appreciate  your  being 
here  today. 

I  might  say  that  I  do  have  one  further  question,  and  it  will  be 
very  brief. 

The  question  is  this:  Why  is  the  Adult  Authority  opposed  to  an 
attorney's  presence  at  parole  hearings  ? 

Mr.  Kerr.  I  think  I  quoted  from  that  part  of  my  statement.  Our 
main  concern  is  getting  as  clear  an  understanding  as  we  can  of  the 
individual,  his  attitudes,  and  the  degree  of  rehabilitation,  if  any,  and 
what  his  plans  are  for  parole,  which  we  think  we  can  get  better  from 
him  than  through  an  interview  with  a  third  person. 
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Mr.  Kastenmeier.  Do  you  think  the  attorney's  presence  would  de- 
feat the  purpose  of  your  mission  ? 

Mr.  Kerr.  It  would  if  the  attorney's  attitude  was  "don't  you  answer 
any  of  their  questions,  let  me  talk  for  you."  I  don't  know  what  would 
happen  if  it  came  to  pass.  We  would  prefer  to  direct  our  questions  to 
and  get  our  answers  from  the  individual  without  any  intercession. 

Mr.  Kastenmeier.  Thank  you,  Mr.  Kerr,  for  your  presence  here 
today. 

I  might  say  that  the  witnesses  and  many  other  people  are  here  on 
a  legal  holiday  and  we  appreciate  their  taking  the  time  to  be  here. 

If  it  indeed  is  charged  that  the  Adult  Authority  is  capricious  and 
arbitrary,  the  Chair  would  like  to  also  plead  capriciousness  and  arbi- 
trariness, because  I  am  going  to  follow  a  persuasive  suggestion  to  me 
that  we  do  alter  our  lineup  of  witnesses,  very  candidly  for  the  purpose 
of  getting  mixed  views  in  the  dialog  by  the  committee  today.  I  do  this 
with  apologies  to  others  who  are  previously  listed. 

I  would  like  to  ask  Mrs.  Fay  Stender,  defense  attorney,  to  come  for- 
ward to  testify  at  this  time. 

STATEMENT  OF  PAY  STENDER,  ESQ. 

Mr.  Kastenmeier.  Mrs.  Stender,  you  may  proceed  as  you  will.  Your 
statement,  and  appended  documents  will  be  admitted  into  the  record 
without  objection. 

(Mrs.  Stender's  statement  appears  on  p.  133.) 

Mrs.  Stender.  Thank  you  very  much,  Mr.  Chairman. 

I  am  happy  to  be  here  today  and  sorry  to  be  here  today,  and  I 
wish  that  some  of  the  thousands  of  inmates  who  have  written  to  me 
and  my  colleagues,  attorneys,  were  here  to  testify  before  you,  although 
I  appreciate  very  much  the  fact  that  you  have  gone  to  talk  to  them. 

As  I  sat  here  listening  to  Procunier,  I  thought  what  I  always  do 
when  I  hear  him,  he  sounds  so  good,  but  it  just  isn't  like  that  in  the 
prisons.  Rather  than  go  over  the  matters  in  my  statement,  I  would  like 
to  reply  to  some  of  the  things  that  I  heard  this  morning,  I  know  he  is 
sincere  in  saying  them.  It  just  isn't  true  in  prisons,  it  just  doesn't  hap- 
pen that  way.  I  have  interviewed  hundreds  of  prisoners.  My  thousands 
of  letters  and  files  are  open  to  this  committee.  What  Mr.  Procunier  says 
about  the  prisons  simply  isn't  true. 

Correctional  officers  are  not  responsive  to  the  needs  of  the  inmates. 
This  isn't  all  of  them,  but  it  is  far  too  many  of  them. 

What  I  handed  to  you,  Mr.  Chairman,  is  a  note — it  is  the  original — 
to  an  inmate  of  Soledad  and  it  is  in  answer  to  the  request  by  this  inmate 
in  lockup  for  medical  care.  An  inmate  was  locked  up  and  couldn't  go 
to  the  hospital.  He  asked  this  lieutenant  for  help,  he  was  coughing 
blood.  He  was  later  hospitalized  by  the  physician.  The  note  before  you 
in  handwriting  of  that  officer  says,  "Yell  for  help  when  the  blood  is  a 
half  an  inch  thick,  all  over  the  floor,  and  don't  call  before  that." 

Mr.  Kastenmeier.  You  are  not  quite  correct.  It  says,  "Yell  for  help 
when  the  blood  is  1  inch  thick,  all  over  the  floor,  don't  call  before  that." 

Mrs.  Stender.  I  stand  corrected,  Mr.  Chairman. 

He  later  did  lay  in  his  own  blood  in  his  cell.  That  particular  inmate 
had  not  seen  a  free  person  in  11  years  when  I  first  contacted  him. 
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Mr.  Kastenmeier.  May  I  interrupt.  Is  it  your  point  this  is  signed 
by  the  correctional  officer  or  by  the  inmate  himself? 

Mrs.  Stender.  No ;  it  is  signed  by  the  correctional  officer,  Mr.  Chair- 
man. It  is  not  to  show  the  quality  of  medical  care  in  prisons  on  a  whole, 
but  it  shows  you  something  of  the  attitude  of  the  officers,  and  also  of 
the  total  powers  that  the  correctional  officer  has  over  the  inmate. 

We  heard  a  lot  this  morning  about  custodial  officers  giving  treat- 
ment and  counseling  and  therapy.  What  I  have  seen  of  that  treatment, 
counseling,  therapy,  consists  all  too  often  of  chaining  inmates  as 
they  are  brought  from  the  maximum  security  block  to  court  or  out  to 
his  visits. 

I  want  to  comment  on  some  of  Mr.  Procunier's  remarks  on  programs. 
The  work  furlough  program  is  very  good,  but  if  an  inmate  is  10  min- 
utes late  getting  back  from  it  he  can  be  prosecuted,  and  often  is,  for 
escape.  As  to  the  people  who  are  locked  up,  whom  he  says  are  assaultive, 
it  has  been  estimated  that  only  5  to  10  percent  of  the  people  in  lockup 
are  dangerous.  There  are  people  in  lockup  without  any  charges,  any 
reasons,  simply  suspicion  of  their  political  ideas,  or  the  books  they 
are  reading,  or  suspicions  as  to  their  sympathies,  as  to  the  incidents, 
say,  that  happened  in  San  Quentin  on  August  21. 

Deuel  Vocational  Institute  is  an  institution  out  at  Tracy.  Inmates 
were  locked  up  simply  because  they  were  thought  perhaps  to  not  have 
liked  the  events  of  August  21.  There  were  no  charges  whatsoever. 
"When  Senator  Dymally  inquired  as  to  one  of  them  he  received  a  letter 
back  from  the  staff  saying,  "I  want  to  assure  you,  Senator,  this  man's 
lockup  is  not  punitive,  it  is  not  punitive."  That  lockup  facility  is  every 
bit  as  grim  as  the  ones  you  saw — A  section  and  B  section  at  San 
Quentin  and  O  wing  at  Soledad.  There  is  no  knowledge  as  to  when  they 
will  be  released,  and  there  are  hundreds  of  inmates  in  this  lockup. 
Mr.  Procunier  tells  us  he  tries  to  keep  one  institution  from  knowing 
the  bad  things  that  another  institution  thinks  about  the  man. 

Recently  when  200  or  300  inmates  were  transferred  from  Soledad, 
they  were  given  what  are  now  called  "Soledad  jackets."  These  were 
men  that  had  nothing  to  do  with  events  occurring  at  Soledad,  and  new 
inmates  I  have  never  heard  from  before  are  writing  me  anguished 
letters  saying  "I  have  a  'Soledad  jacket'  now,  I  can't  get  parole,  I  didn't 
have  a  hearing,  I  will  never  get  out.  Please  help." 

This  letter  is  absolutely  uniform  at  my  office,  this  type  of  letter. 

Mr.  Kastenmeier.  May  I  interrupt  to  inquire,  what  do  you  mean 
by  "Soledad  jackets"? 

"Mrs.  Stender.  "Soledad  jackets"  in  the  inmate's  terminology  means 
that  the  staff  at  Soledad  have  written  in  his  file,  which  he  will  not  see— 
this  man  is  an  agitator ;  this  man  is  a  militant,  this  man  is  a  racist,  this 
man  is  a  revolutionary,  this  man  is  writing  Fay  Stender,  this  man  is 
reading  Che;  this  man  is  stirring  up  trouble;  this  man  is  suspected 
of  harboring  revolutionary  thoughts.  I  get  letters  like  this  from  white 
inmates,  black  inmates,  brown  inmates.  They  don't  know  what  is  in 
their  files. 

The  files  are  shown  to  those  persons  who  are  friends  of  the  director, 
those  persons  in  the  press  whom  he  chooses  to  show  them  to,  those 
guards  who  care  to  look  at  them. 

If  you  are  defending  an  inmate  on  a  capital  offense  you  will  prac- 
tically have  to  go  to  California  Supreme  Court  to  obtain  his  psychi- 
atric file  and  list  of  witnesses. 
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Every  single  time  a  request  for  discovery  is  made  in  a  criminal  case 
where  the  attorney  is  defending  perhaps  the  life  of  the  inmate,  the 
department  fights  the  release  of  the  file,  and  yet  the  department  will 
release  the  file  when  it  pleases  and  to  whom  it  pleases.  I  think  this  is 
symptomatic  of  the  attitude  of  the  department,  which  is  essentially 
antagonistic  to  the  concepts  of  law.  Both  the  California  Department 
of  Corrections  and  the  Adult  Authority  like  to  operate  by  grace,  by 
benevolence  and  generosity.  They  like  to  be  called  up  on  the  phone, 
and  they  like  you  to  take  a  problem  to  them  and  they  will  settle  it. 
Mr.  Procunier  says  if  he  doesn't  settle  it  you  can  take  it  to  court.  It 
doesn't  seem  to  me  that  the  lives  of  50,000  persons,  the  22,000  in  and 
the  other  thousands  on  parole,  ought  to  be  governed  by  grace. 

It  is  true  that  when  you  phone  the  director  about  a  man  who  has 
been  in  lockup  for,  let's  say,  2  years,  if  you  make  a  persuasive  case  to 
him  over  the  phone,  or  in  person,  he  may  take  that  man  out  of  lockup, 
to  be  out  in  the  sun.  What  does  that  mean  about  the  reasons  for  which 
he  was  locked  up  for  2  years,  or  the  other  21,999  people  that  you  haven't 
been  able  to  get  to  that  day  ?  That  is  the  way  paroles  are  dispensed, 
that's  the  way  lockup  is  dispensed,  and  I  think  this  committee  can  do 
something  about  it. 

I  have  given  maybe  a  hundred  speeches  about  these  conditions  in 
prisons  in  the  last  year,  and  I  find  myself  having  difficulty  answering 
the  questions  of  groups  when  I  am  through,  saying  "what  can  we  do  ?" 
I  think  one  of  the  beautiful  things  about  this  Subcommittee  is  that 
you  can  do  something.  There  is  much  deprivation  of  constitutional 
rights  at  all  stages  of  the  process  in  California,  after  sentence,  that 
includes  the  deferred,  the  delayed  sentencing  the  Adult  Authority  ac- 
tually engages  in.  These  are  subject  to  Federal  constitutional  protec- 
tion. I  think  there  ought  to  be  Federal  legislation  providing  due 
process,  all  of  those  notions  of  due  process  we  are  accustomed  to  think- 
ing of  as  the  bulwark  of  our  legal  process,  right  to  counsel,  right  to 
notice  of  charges,  right  to  bring  in  evidence,  right  to  cross-examine 
and  confront  the  accusers,  right  to  impartial  hearing  officers. 

The  "time-consuming  and  soul-searching  decisions"  that  Mr. 
Procunier  described,  those  are  often  made  by  an  officer  who  has  ac- 
cused the  inmate  of  something.  I  think  the  man  ought  to  have  a  hearing 
officer  who  isn't  the  officer  accusing  him  of  the  infraction. 

There  has  to  be  a  formal  appeal,  not  the  little  note  that  gets  lost  in 
Mr.  Procunier's  400  letters  a  month.  I  don't  mean  physically  lost.  I 
mean,  that  isn't  the  way  we  usually  handle  appeals  when  a  man  is  being 
put  in  a  cage.  He  may  stay  in  that  cage  for  years.  He  may,  in  fact,  go 
insane  in  that  cage  and  he  may,  a  year  later,  hurt  someone.  And  the 
department  says,  "see,"  and  keeps  him  in  a  cage  another  year.  That  man 
may  never  be  paroled.  That  decision  to  keep  him  in  there  without  any 
due  process  safeguards  can  be  made  by  one  officer  or  two  officers  who 
have  actual  personal  complaints  against  the  inmate. 

There  are  really  three  stages  to  the  process  I  am  talking  about.  There 
is  the  disciplinary  proceeding  by  which  he  is  thrown  in  the  hole,  there 
is  the  parole  hearing  itself  before  release,  and  there  is  the  parole  revo- 
cation hearing  when  he  is  thrown  back  into  prison,  and  at  none  of 
these  hearings,  all  of  which  will  result  in  years  of  his  life,  or,  in  fact, 
his  entire  life  on  a  one-to-life  sentence,  there  is  no  counsel,  there  is  no 
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right  to  submit  evidence.  Mr.  Procunier  said  to  us,  "This  is  no  different 
than  a  judge  and  a  jury."  Well,  I  submit  to  you  it  is  incredibly  differ- 
ent because  there  is  no  evidence,  no  written  charges,  no  counsel,  no 
appeal,  no  written  record  of  the  hearing,  and  the  inmate  doesn't  even 
know  what  is  happening. 

I  think  that  is  the  business  of  the  Federal  Government  because 
these  are  due  process  rights,  and  I  think  that  it  is  cruel  and  unusual 
punishment  within  the  meaning  of  that  phrase  as  applied  in  recent 
years  to  have  a  man  in  prison  for  his  entire  life  at  the  whim  or  mercy, 
however  you  choose  to  look  at  it,  of  guards,  correctional  officers  and 
the  politically  appointed  Adult  Authority. 

I  have  some  other  ideas  about  legislation,  but  perhaps  the  subcom- 
mittee has  some  questions  at  this  point. 

Mr.  Kastenmeier.  Thank  you,  Mrs.  Stender. 

You  say  the  matter  of  prisoners'  rights  is  a  matter  for  the  Federal 
Government.  Without  commenting  on  any  specific  case,  are  such  mat- 
ters not  presently  being  adjudicated  at  every  level  in  the  court 
system  ? 

Mrs.  Stender.  There  are  some  lawsuits  in  Federal  courts,  and  one  of 
them  was  just  decided  by  Judge  Zirpoli  here,  in  the  Cluchette  decision. 
[See  Appendix]  The  Department  of  Corrections  has  fought  that  case 
every  step  of  the  way,  tooth  and  nail,  and  when  the  provisions  in 
that  case,  as  decided  by  Judge  Zirpoli,  were  proposed  in  legislation 
in  the  California  Legislature  this  year  in  a  bill  called  the  adjust- 
ment center  bill,  introduced  by  Senator  Dymally  and  Assemblyman 
Dunlop,  they  fought  that  vigorously.  [See  Appendix]  The  depart- 
ment opposed  the  175  bills  for  prison  reform  introduced  this 
year  and  they  did  not  support  a  single  one.  I  don't  believe  that 
in  all  of  those  175  bills  there  couldn't  have  been  something  for  the 
good  of  the  inmates,  that  if  the  department  were  as  sincere  as  it  says  it 
is,  it  would  have  had  to  oppose.  It  opposes  every  case,  it  fights  discov- 
ery, it  moved  not  only  for  a  stay  of  Judge  Zirpoli's  order  in  the  ninth 
circuit  but  asked  for  reconsideration  of  the  stay  en  banc. 

We  don't  know  what  will  happen  to  that  case  in  the  ninth  circuit,  but 
that  case  only  deals  with  San  Quentin.  San  Quentin  has  yet  to  change 
its  procedures.  I  am  afraid,  with  all  due  respect  to  the  very  excellent 
decision  by  Judge  Zirpoli,  it  will  be  a  very  long  time  before  the  due 
process  rights,  which  he  stated  were  constitutionally  mandated,  will  be 
implemented  in  the  State  of  California. 

Mr.  Kastenmeier.  Mrs.  Stender,  you  have  represented  and  do  repre- 
sent a  number  of  inmates  presently  incarcerated  in  the  State  of  Cali- 
fornia, I  take  it.  Do  you  have  a  considerable  number  of  clients  in  that 
respect  ? 

Mrs.  Stender.  I  would  say  that  it  ranges  from,  at  one  time,  a  hun- 
dred to  300  or  400. 

Mr.  Kastenmeier.  Do  they  have  any  particular  characterization; 
that  is  to  say,  are  they  principally  in  adjustment  centers,  in  O  wing, 
A  and  B  section,  or  are  they  representative  of  the  general  population? 

Mrs.  Stender.  They  started  to  be,  when  I  first  started  out,  they 
tended  to  be  in  the  adjustment  center  because  many  of  them  were 
black  and  were  witnesses  in  the  Soledad  Brothers  case.  These  people 
were  formerly  kept  in  the  adjustment  center.  I  do  now  get  letters  from 
different  races,  Chicanos,  from  honor  inmates,  and  from  people  who 
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just  say,  "I  am  not  political,  I  have  been  in  15  years,  I  don't  understand 
why  I  can't  get  a  parole,"  just  a  vast  range  of  inmates,  so  that  at  one 
time  more  were  in  the  adjustment  center,  and  now,  I  would  say,  it  is 
spread  over  the  entire  type  of  confinement. 

Another  thing  that  has  happened  is  that  we  have  started  in  my 
office  to  try  to  write  letters  to  the  parole  board,  just  simply  marshaling 
the  facts,  doing  what  we  would  do  if  we  were  permitted  to  be  present 
at  the  hearing,  collecting  letters  from  the  family,  getting  job  offers,, 
just  getting  them  into  one  package.  This  is  something  an  inmate  cannot 
do  himself.  You  can  get  a  letter  from  his  legislator,  from  his  chaplain, 
his  family,  job  offers.  You  type  what  he  told  you,  write  it  up  in  orga- 
nized fashion,  submit  it  to  the  parole  board.  Lately  it  has  gotten  to 
the  point  that  when  the  Adult  Authority  sees  our  name  on  the  letter 
the  inmate  is  branded  as  a  revolutionary^  and  he  may  not  get  a  parole. 
We  have  a  system  of  farming  out  these  attempts  to  get  the  man  a 
parole,  sending  the  information  to  other  lawyers  and  asking  them  to 
write  the  Board. 

We  have  seen  people  who  have  mutilated  themselves,  who  are  bleed- 
ing, because  they  want  to  get  out  of  the  adjustment  center.  We  have 
heartbreaking  letters  from  people  who  have  perfect  records  in  prison 
but  have  annoyed  some  guard.  We  have  people  that  complain  they 
have  been  "set  up."  We  have  people  who  are  prohibited  from  taking 
academic  courses  or  vocational  training. 
>  An  interesting  comment  on  availability  of  college  courses :  a 
citizens  group  in  Marin  County  recently  managed  to  get  free  corre- 
spondence courses  in  psychology  and  English  at  the  junior  college 
level.  These  courses  come  in  sealed  packages  directly  from  the  pub- 
lisher, they  are  all  encased  in  plastic.  Thev  don't  come  through  the 
hands  of  radical  attorneys.  The  authorities  "said  they  didn't  have  cus- 
todial personnel  at  Folsom  to  censor  and  search  this  package  for  con- 
traband. This  was  appealed  to  Director  Procunier,  and  he  backed  up 
the  Folsom  authorities.  I  happen  to  have  an  inmate  client  at  Folsom 
who  has  been  locked  up  for  14  months.  We  have  to  go  to  court  to  get 
various  unfounded  charges  out  of  his  file  and  try  to  get  him  out  of 
lockup,  and  ultimately  released.  He  wanted  very  badly  to  take  these 
college  courses.  He  happens  to  be  an  inmate  who  will  tell  you  up  front — 
this  is  rare — that  he  wants  rehabilitation,  he  wants  therapy.  He  knows 
there  is  something  the  matter  with  the  way  he  was  operating  on  the 
streets.  He  is  continually  in  lockup  because  of  his  association  with 
agitators.  I  have  now  gotten  him  another  attorney.  He  cannot  take  this 
college  course.  He  is  in  a  locked  cell  doing  nothing.  I  don't  know  the 
answer  to  that. 

Mr.  Kastenmeier.  I  have  one  last  question,  not  meant  to  be  antag- 
onistic, but  rather  relating  to  a  concern  as  to  which  obviously  there 
is  a  difference  in  point  of  view.  Assume  that  there  will  be  prisons 
around  for  a  while,  and  assume  those  in  charge  of  these  prisons  consider 
their  primary  responsibility  to  be  control  of  the  institution,  the  secu- 
ritv  of  the  institution,  among  other  responsibilities.  It  is  perefectly 
obvious  today  that  some  of  the  problems  arise  because  of  a  very  strong 
fear  on  the  part  of  the  authorities  that  what  is  militant,  revolutionary, 
or  whatever,  is  the  greatest  threat  to  the  security  of  that  institution. 
They  can  put  uo  with  an  occasional  disturbance'  by  disciplining,  but 
the  threat  to  the  institution  that  comes  from  an  organized  effort,  politi- 
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cally  based,  perhaps,  is  the  most  extreme  threat  that  they  could  per- 
ceive. It  is  perfectly  obvious  that  they  are  not  presently  able  to  fully 
comprehend  the  nature  of  whatever'  this  is  that  is  here,  or  to  deal 
with  it. 

What  is  your  view  about  that  ?  If  you  were  a  prison  superintendent, 
prison  warden,  or  facility  superintendent,  do  you  not  think  that  that 
would  be  the  prime  concern  to  you,  and  how  might  you  respond  ? 

Mrs.  Stender.  Well,  as  you  'were  speaking,  Mr.  Chairman,  I  was 
thinking  about  the  strike  at  Folsom.  The  strike  at  Folsom  is  thought 
by  all  correctional  officials  to  have  originated  in  the  minds  of  the  Na- 
tional Lawyers  Guild.  I  have  to  assure  you  that  the  strike  at  Folsom 
was  organized  entirely  by  inmates  who  sent  out  three  copies  of  strike  de- 
mands and  manifestos,  one  to  the  Coordinating  Counsel  of  Prison 
Organizations,  one  to  Charles  Garry  and  one  to  myself.  These  demands 
were  printed  up  outside  of  my  office.  The  inmates  sent  down  a  message 
to  us  which  said,  "We  would  like  you  to  get  some  publicity  on  our  strike 
and  our  demands,  because  we  have  some  hopes  of  gaining  our  de- 
mands." One  of  the  demands  was  to  stop  getting  only  3  cents  an  hour 
for  work  in  correctional  groups  in  industry.  I  sent  them  back  a  message. 
"Are  you  planning  to  have  this  on  election  day?  You  won't  get  any 
press  whatsoever."  They  said  to  me,  "Don't  tell  us  how  to  run  our 
strike."  They  had  a  totally  nonviolent  strike,  a  3-week  work  strike.  The 
inmates  at  Folsom,  without  any  help  from  any  outside  radicals,  decided 
they  were  not  going  to  work  for  3  cents  an  hour  any  more.  They  wished 
to  have  something  over  3  cents  an  hour.  The  maximum  in  California 
prisons  is  16  cents  an  hour. 

I  would  submit  to  the  subcommittee  that  I  believe  Canada  has  re- 
cently legislated  a  minimum  Federal  wage  for  prisoners.  I  think  this 
could  well  be  a  subject  of  legislation.  I  think  these  men  are  chained, 
shackled,  kept  in  for  years,  treated  the  way  they  are  and  arbitrarily 
denied  parole.  If  the  mass  of  prisoners  don't  feel  they  have  indeed 
absolutely  nothing  to  lose,  they  will  organize  in  the  channels  which 
are  permitted.  In  that  respect  I  think  Federal  legislation  ought  to  pro- 
tect their  right  to  unionize,  have  labor  unions,  and  have  their  own 
representatives  to  bargain  for  wages  and  other  conditions.  If  they  are 
given  simply  the  attributes  this  Government  is  supposed  to  supply  to 
everyone,  you  will  not  have  many  of  the  disruptive  problems  which 
actually  spring  from  the  desperation  of  people  whom  the  system  pres- 
ently does  its  best  to  strip  naked  of  their  human  pride. 

Mr.  Kastenmeier.  Yes,  but  I  was  wondering  to  what  extent  you 
could  empathize  with  the  way  the  prison  officials  proceed  on  a  threat  to 
the  institution.  I  make  no  judgment  about  it,  but  there  is  obviously 
quite  a  difference  in  perception  by  various  people  who  are  interested  in 
corrections  in  one  way  or  another. 

Mrs.  Stender.  It  is  very  difficult  to  answer  that  right  now  because 
the  situation  has  changed  from  what  it  was.  On  January  13, 1970,  there 
was  no  riot  for  "revolutionary  movement"  in  the  California  prisons 
that  correctional  officials  had  taken  note  of.  I  believe  there  were  in- 
mates even  in  1969  and  1970  who  shared  various  political  ideas  with 
persons  outside,  and  who  had  developed  their  own,  indeed.  But  on  that 
date,  when  the  three  black  inmates  were  killed  at  Soledad,  there  was  no 
full  blown  movement,  no  radical  attorneys.  I  myself  had  barely  heard 
of  Soledad  and  had  never  set  foot  in  the  place. 
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I  had  been  told  by  dozens  and  dozens  of  people  that  the  staff  of  that 
institution  went  around  smirking  after  these  deaths.  They  did  not 
permit  a  memorial  service.  Within  2y2  days  the  district  attorney  rec- 
ommended to  the  grand  jury  a  finding  of  justifiable  homicide,  rather 
an  unusual  procedure.  Even  before  the  grand  jury  met,  the  district 
attorney  was  on  television  saying  he  was  going  to  recommend  justifiable 
homicide. 

Two  of  those  men  bled  to  death,  and  other  inmates  were  not  per- 
mitted— were  stopped  at  gunpoint — to  take  them  into  the  hospital.  And 
the  inmate  population  began  to  seethe  and  get  restless,  not  because  of 
revolutionary  ideas  but  because  they  saw  their  fellow  convicts  mur- 
dered, and  they  saw  absolute  total  lack  of  concern  on  the  part  of  the 
staff. 

It  doesn't  do  now  to  tell  the  correctional  officials  they  have  only 
themselves  to  thank.  Even  now  if  they  began  treating  people  like 
human  beings  they  might  find  they  could  deal  with  the  political  leaders 
of  the  inmates. 

It  has  been  my  experience  that  if  you  give  a  person  access  to  the 
court  and  legal  redress  channels,  you  often  find  a  person  might  take 
advantage  of  them. 

Mr.  Kastenmeier.  Thank  you. 

The  gentleman  from  Michigan. 

Mr.  Conyers.  May  I  begin  by  asking  why  there  are  two  statements 
from  you  ?  Is  one  ancillary  to  the  other  ? 

Mrs.  Stender.  I  was  attempting  to  summarize  the  longer  one,  I 
got  it  done  first.  After  I  had  14  pages  of  the  longer  one  I  decided  that 
if  the  subcommittee  permits,  I  might  follow  the  complete  outline  at 
some  later  date.  We  have  really  thousands  of  documents  and  proofs, 
and  it  was  very  hard  for  us  to  select  that  which  we  thought  would  be 
most  pertinent  to  the  committee.  I  really  wanted  to  concentrate  on  this 
issue  of  powerlessness  of  the  inmate,  total  powerlessness,  and  the  fact 
that  the  Federal  Government  can  bring  due  process  safeguards,  rights 
and  restraints  on  arbitrary  power  into  this  situation. 

If  I  might,  because  I  didn't  mention  it  before,  I  think  the  idea  of  a 
Federal  ombudsman  is  an  extremely  good  one.  An  agency  which  is 
not  answerable  to  any  corrections  hierarchy,  which  is  paid  and  staffed 
from  without  the  corrections  hierarchy,  which  has  on  it  the  same 
minority,  ethnic,  racial  and  sex  composition  as  the  inmate  population, 
and  has  subpoena  enforcement  powers,  would  be  extremely  salutory. 
I  think  once  this  agency  existed,  a  great  number  of  abuses  going  on 
would  simply  stop  before  the  agency  got  started. 

Mr.  Con  vers.  What  do  you  think  of  the  idea  of  committees  of  in- 
mates constituted  with  more  prerogatives,  more  power  than  currently 
possessed  by  some  of  these  inmate  councils  that  are  supposed  to  be 
negotiating  for  and  representing  inmates?  Is  there  some  hope  that 
by  strengthening  this  type  of  mechanism  these  inmates'  groups  would 
offer  some  communication  channels  ? 

Mrs.  Stender.  I  believe  so,  and  in  that  respect  I  cite  the  case  of 
Washington.  The  State  of  Washington  has  now  by  executive  regula- 
tion given  some  of  the  due  process  rights  we  are  talking  about,  includ- 
ing lawyers  at  the  disciplinarv  proceedings  when  parole  is  involved. 
In  Washington,  parole  and  disciplinary  are  intermixed.  At  the  same 
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time  disciplinary  is  heard,  parole  might  be  forfeited.  In  this  new  set 
of  regulations,  they  mandate  and  provide  for  an  inmate's  resident 
counsel,  where  the  inmates  elect  representatives,  and  the  way  of  elec- 
tion is  very  clearly  spelled  out  so  that  cliques  in  staff  cannot  run  the 
elections.  It  is  specified  in  the  regulation  that  each  inmate  must  be  able 
to  see  his  or  her  representative  existing  in  the  council.  There  is  some 
beautiful  language  in  the  regulation  that  says  that  although  the  gov- 
ernance of  the  institution  is  vested  in  the  warden,  he  has  to  use  'deep 
wisdom  and  give  a  written  reason"  if  he  is  going  to  veto  the  actions 
of  the  governing  council. 

We  should  look  at  what  is  happening  in  the  State  of  Washington 
under  these  regulations,  which  were  their  response  to  Attica  and  prob- 
lems seen  even  before  that.  It  is  indeed  a  much  healthier  and  a  more 
humane  response  consistent  with  the  law,  than  California's  response 
to  San  Quentin — which  has  been  to  bring  men  to  legal  interviews 
shackled  with  chains,  to  refuse  to  permit  legal  papers  to  be  given  back 
and  forth.  If  you  want  to  show  an  inmate  a  legal  paper,  or  have  him 
sign  an  affidavit,  have  him  give  you  an  affidavit,  you  have  to  give  it  to 
the  guard,  who  disappears  for  5  minutes,  and  then  comes  back  with  it. 
There  is  no  passage  of  papers.  The  guard  is  sitting  at  the  door.  The 
inmate  is  chafing  with  his  chains  on.  I  have  seen  bruised  wrists  and 
other  wounds  on  inmates  of  San  Quentin,  today  and  yesterday,  as 
they  were  being  brought  back  and  forth  from  their  legal  interviews. 

Mr.  Conters.  I  want  to,  if  I  might,  get  to  a  point  in  your  very  ex- 
cellent statement  that  seems  to  me  to  go  to  the  heart  of  the  matter  of 
prison  reform.  As  opposed  to  perhaps  an  earlier  day  when  violence  was 
overt,  continuing,  visible  to  anyone  who  got  near  a  prison,  today,  as 
you  describe  it,  the  system  is  run,  is  characterized,  by  a  system  of 
terror,  for  which  there  is  practiced  selective  violence.  It  seems  to  me 
that  this  is  a  very  difficult  concept  for  those  who  are  not  intimately 
connected  with  the  prison  processes  to  understand,  because  it  is  not 
only  easier  but  it  is  natural  that  there  are  hundreds  of  things  that  can 
be  complained  of  and  can  be  sought  to  be  corrected.  But  it  is,  in  fact, 
true — as  inmates  have  indicated  to  us,  or  at  least  to  me,  and  I  have 
specifically  concentrated  on  talking  with  inmates  who  are  in  the 
preventive  detention  or  isolation  wards.  I  find  that  it  is  extremely 
difficult  for  human  beings  to  come  to  grips  with  the  notion  that  you 
present  at  the  beginning  of  your  prepared  statement:  that  terror  is 
practiced  and  beneath  it,  of  course,  is  the  kind  of  violence  that  every 
inmate  knows  may  await  him.  It  operates  to  destroy  and  to  dehuman- 
ize the  inmates  in  a  way  more  severe  than  any  of  those  other  small  but 
also  serious  kinds  of  criticism  that  can  be  raised.  In  my  judgment,  that 
part  of  your  statement  is  the  part  that  everyone  on  this  subcommittee 
and  in  the  Congress  and,  hopefully,  in  the  country,  is  going  to  have  to 
address  himself  to. 

How  can  we  run  a  system  that  will  detain  those  that  must  be  re- 
moved from  our  society  without  having  it  characterized  as  a  system 
of  pervasive  terror  ? 

Mrs.  Stender.  I  can't  improve  on  that,  Mr.  Congressman,  but  if  I 
may  be  presumptuous,  I  would  want  to  thank  you  on  behalf  of  the 
inmates  for  that  statement. 
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Mr.  Conyers.  We  have  to  do  a  little  bit  more  than  that,  don't  we? 
The  problem  I  see  is  how  do  we  face  up  to  the  system  of  terror,  how 
do  we  educate  the  public  on  that,  how  do  we  face  up  to  what  really 
goes  on? 

The  inmate's  self-interest  operates,  very  understandably,  at  some 
point.  We  have  had  inmates  tell  us  quite  candidly  that  we  are  just 
another  bunch  of  do-gooders  visiting  the  prison  and  after  we  are  gone 
nothing  is  going  to  change.  Therefore,  the  inmate  reasons,  why  should 
he  jeopardize  his  standing,  what  little  it  might  be,  to  tell  what  is  hap- 
pening when,  at  best,  nothing  may  improve,  and  at  worst,  he  may 
end  up  going  to  the  hole,  or  to  another  institution,  or  having  his  jacket 
filled  with  material  that  will  insure  that  no  matter  what  the  nature 
of  the  crime  that  got  him  in  there — on  an  indeterminate  sentence,  most 
often — he  can  end  up  being  a  prisoner  for  life. 

It  seems  that  somehow  those  that  are  willing  to  accept  the  validity 
of  your  premise  have  to  consider  how  we  are  going  to  make  this  a 
reality  to  be  understood  among  those  who  want  to  be  fair  on  the 
subject. 

Mrs.  Stender.  I  have  submitted  to  the  committee  some  letters  by 
the  inmates  themselves,  which  do  describe  the  situation.  CSee  Appen- 
dix.] I  also  think  that  if  the  subcommittee  had  hearings,  they 
knew  some  representative  of  the  subcommittee  was  going  to  watch  the 
files  and  the  parole  hearings  of  the  inmates  that  testified  before  it, 
that  one  could  protect  them  from  the  reprisals  and  the  fear  of  repris- 
als. The  fear  of  reprisals  is  possibly  a  little  greater  than  the  actual 
reprisals,  although  I  have  actually  also  seen  reprisals,  so  I  don't  know 
which  is  worse.  I  think  it  can  be  done  with  determination,  and  I  am 
thinking  also  of  the  possibility  that  there  could  be  a  Federal  require- 
ment that  in  the  lockup  sections  guards  have  special  training,  and  that 
Federal  money  be  conditioned  upon  not  having  regular  custodial  offi- 
cers but  people  with  a  different  kind  of  training,  and  that  the  ratio  of 
minority  personnel  to  Caucasian  personnel  be  regulated  proportion- 
ately to  the  racial  composition  of  inmates  at  the  adjustment  center. 
The  majority  of  adjustment  center  inmates  are  black  and  brown,  which 
leads  you  very  strongly  to  the  question  whether  they  are,  indeed, 
assaultive,  or  whether  there  are  other  reasons  for  being  placed  there. 

It  used  to  be  a  crime,  an  in-prison  offense,  for  more  than  three 
blacks  to  talk  to  each  other.  If  you  saw  three  blacks  standing  together 
that  was  a  revolution  right  there,  and  they  were  all  three  put  in  the  hole. 

Then  there  was  an  in-prison  offense  called  "Muslim  identification." 
That  was  for  a  person  too  scared  to  say  he  was  a  Muslim  but  who 
stood  around  with  other  Muslims,  or  used  "Muslim  phrases." 

There  is  one  great  barrier  to  minority  employment  in  the  prisons, 
and  that  is  that  very  few  black  and  brown  men  like  to  treat  people  the 
way  they  are  forced  to  treat  them  in  the  prisons.  Minority  corrections 
personnel  have  called  me  in  the  evenings  and  asked  me  anxiously  if 
they  thought  my  phone  was  tapped,  and  I  thought  so,  and  they  asked 
me  to  call  back.  Some  of  them  quit  because  they  didn't  want  to  "treat 
people  like  animals"  and  others  remained  doing  the  best  they  can. 

I  think  the  entire  thing  requires  a  searching  investigation,  and  per- 
haps a  task  force  left  in  the  prisons  to  continue  investigations,  and  if 
there  is  really  nothing  to  hide,  as  we  are  told  so  often,  surely  there  will 
be  no  objection  to  this  from  corrections  personnel. 
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Mr.  Conyers.  One  last  question.  It  seems  to  me  from  talking  to 
many  inmates  who  are  now  being  found  guilty  of  crimes  committed  in 
prison,  that  there  is  developing  in  the  prison  system  an  underclass  of 
prisoners  who,  whether  they  recognize  it  or  not,  are  doomed  to  spend 
the  rest  of  their  natural  lives  in  prison  because  they  are  caught  in  a 
system  of  infractions  and  methods  of  adding  time  to  their  sentences 
that  makes  it  clear  to  me,  at  least,  that  they  will  never  come  out  of 
prison.  The  sentences  keep  getting  piled  one  upon  another.  These 
charged  infractions  can  lead  to  sentences  of  years,  and  they  can  occur 
at  the  will  of  the  correctional  officers  or  anyone  else  in  the  prison,  so 
there  is  developing  within  the  prisons  a  population  of  men — and  I  say 
this  advisedly,  mostly  black,  certainly  minority — who,  because  of  the 
mere  fact  of  their  circumstances,  dare  to  speak  up.  They  are  not  afraid 
to  be  either  correctly  or  incorrectly  designated  as  militants  or  radicals, 
because  they  are  doomed  never  to  be  released. 

Do  you  think  there  is  any  validity  in  this  assertion  that  I  am  making  ? 

Mrs.  Stender.  I  concur  in  your  statement  that  I  think  their  psychol- 
ogy is  very  much  like  the  Jews  in  the  last  days  of  the  Warsaw  ghetto. 
That  is  the  way  they  view  it,  as  did  the  Jews  and  Nazis  in  the  last  days 
of  that  situation.  Whether  there  is  any  reversal  of  that  process,  whether 
the  Federal  Government  can  take  a  massive  hold  of  the  adjustment 
center  problem  in  California,  approximately  850  inmates  right  now, 
I  don't  know.  You  are  certainly  right,  there  are  people  California  has 
determined  will  spend  their  entire  natural  life  in  a  cage. 

Mr.  Conyers.  Excuse  me.  You  make  the  comparison  of  the  Jews  and 
Germans.  That  is  to  say,  they  realized  nothing  else  could  happen  to 
them,  and  since  they  were  going  to  die  inside  a  prison  anyway  they 
might  as  well  assert  their  full  legal  rights  ? 

Mrs.  Stender.  I  certainly  think  there  are  men  who  feel  that,  and 
many  more  perceive  the  correctional  establishment  as  relating  to  them 
as  the  Gestapo.  How  many  are  going  to  do  what,  is  unknown. 

I  think  you  noticed,  though,  that  many  of  them  are  turning  to 
courts  and  securing  victories  in  the  courts.  Euchell  McGee,  by  his  own 
self,  managed  to  achieve  miraculous  victories  in  the  courts.  He  is  sup- 
posed to  be  one  of  these  people. 

Mr.  Kastenmeier.  The  gentleman  from  Massachusetts. 

Mr.  Drinan.  Mrs.  Stender,  in  conversations  we  had  with  various 
prison  officials,  the  theme  of  revolutionaries  often  came  up.  I  quote 
directly  from  one  official :  "The  August  tragedy  is  attributable  to  rev- 
olutionary forces  outside."  This  individual  spoke  of  radical  lawyers 
following  "a  revolutionary  effort."  When  it  was  pointed  out  to  this  man 
that  Chief  Justice  Burger  had  been  saying  the  same  things  as  these 
radical  lawyers,  he  admitted  that  reform  of  prisons  has  broad-based 
support.  I  was  a  bit  startled  to  read  one  official  document  [see  Appen- 
dix.] prepared  by  the  State  Board  of  Corrections  with  regard  to 
violence  in  the  California  prisons.  On  page  8,  it  is  stated  that  a  "demon- 
stration in  support  of  the  inmates  of  the  3-week  Folsom  lockout  oc- 
curred on  the  steps  of  the  capitol.  This  included  a  San  Francisco 
College  teacher  given  to  revolutionary  rhetoric  and  others." 

My  question  is  this :  Do  you  see  an  open,  overt,  organized  attempt 
on  the  part  of  the  Board  of  Corrections  and  all  prison  officials  to  keep 
attorneys  out  of  this  movement  for  prison  reform  ? 

Mrs.  Stender.  I  certainly  do. 
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Mr.  Drinan.  What,  if  anything,  can  the  Federal  Government  do? 

Mrs.  Stender.  I  think  the  Federal  Government  can  make  sure  that 
some  of  the  conditions  in  the  prisons  get  better.  The  Government  can 
legislate  as  to  the  basic  rights  of  inmates  to  see  attorneys  and  even 
possibly  on  some  of  the  restrictions  which  the  California  Corrections 
Department  tried  to  impose  on  the  attorney-client  relationship  in 
prisons  in  direct  violation  of  California  Penal  Code  section  2600, 
which  was  supposed  to  provide  for  free  access  between  the  inmate  and 
his  attorney.  The  Department,  simply  by  fiat,  has  decided  that  there 
will  not  be  free  communication  and  the  letters  will  be  read  and  censored. 

I  think  these,  essentially  the  sixth  amendment  rights  to  counsel,  and 
first  amendment  rights  to  free  expression,  can  be  protected  by  Federal 
legislation,  and  I  think  that  statements  such  as  your  own  are  helpful 
in  countering  the  views  of  corrections,  that  it  is  the  attorneys  who  are 
causingthis. 

Mr.  Drinan.  I  have  a  particular  question  regarding  the  rules  of 
censorship  in  California  prisons.  As  a  matter  of  fact,  at  1  a.m.  this 
morning,  the  mother  of  one  of  your  clients  called  me  and  asked  me 
if  her  son,  who  was  in  prison,  could  write  to  me  without  his  letter 
being  seen.  I  said  I  didn't  know.  Can  a  prisoner  in  California  write 
to  his  Congressman,  or  any  Congressman  without  that  letter  being 
seen  by  officials  ? 

Mrs.  Stender.  No.  I  know  they  opened  the  mail  of  Congressman 
Dellums.  The  answer  is  they  will  open  that  mail. 

Mr.  Drinan.  Can  they  write  to  public  officials  in  California  ? 

Mrs.  Stender.  They  can  write  to  certain  designated  public  officials. 
They  can  write  to  the  courts  and  to  the  director  of  corrections  and  one 
or  two  other  people,  the  chairman  of  the  board  of  corrections  and  the 
chairman  of  the  Adult  Authority.  I  believe  they  can  write  to  Cali- 
fornia legislators.  Those  regulations  are  changed  every  other  day. 

Mr.  Drinan.  Do  the  prisoners  know  the  regulations  with  regard  to 
the  mail  ?  Several  of  them  said  to  me,  and  I  think  to  others  here,  that 
they  write  a  letter  and  it  comes  back  to  them  without  any  reason  stated 
why  it  is  not  going  out. 

Mrs.  Stender.  There  again,  what  regulations  say  is  one  thing,  and 
what  actually  happens  is  another.  In  answer  to  your  question :  at  the 
moment  even  regulation  does  not  permit  uncensored  mail  to  Federal 
legislators  and  authorities.  The  other  half  of  it  is,  even  when  sealed 
mail  is  permitted,  we  don't  know  whether  it  is  or  isn't  opened.  The 
officials  say  "Certainly,  no,  we  obey  every  rule,"  and  the  inmates  say 
over  and  over  and  over  that  their  letters  are  returned. 

Mr.  Drinan.  Thank  you  very  much. 

Mr.  Kastenmeier.  The  gentleman  from  Illinois. 

Mr.  Railsback.  I  have  no  questions. 

Mr.  Kastenmeier.  The  gentleman  from  Pennsylvania,  Mr.  Biester. 

Mr.  Biester.  Thank  you  very  much,  Mr.  Chairman.  I  will  be  brief. 

I  wonder  if  we  might,  as  lawyers,  share  some  thoughts  about  consti- 
tutional predicates  for  Congress  taking  action. 

I  take  it  from  your  testimony  that  you  feel  that  a  case-by-case 
addressment  of  the  situation  or  a  State-by-State  addressment  is  less 
preferable  than  direct  congressional  action,  setting  forth  a  catalog  of 
prisoners'  rights? 

Mrs.  Stender.  I  believe  so. 
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Mr.  Biester.  As  far  as  due  process  is  concerned,  I  think  we  hav& 
the  legislative  predicate.  Do  you  think  that  we  also,  as  a  result  of  the 
inclusion  of  the  first  10,  in  the  14th,  have  the  same  power  the  Federal 
court  would  have  in  requiring  certain  steps  with  respect  to,  say,  cruel 
and  unusual  punishment  under  the  eighth  or  right  to  counsel  under 
the  sixth? 

Mrs.  Stender.  Certainly.  They  have  already  been  held  to  be  due 
process.  Then  there  is  simply  a  direct  Federal  right  to  be  free  from 
cruel  and  unusual  punishment,  and  direct  Federal  first  and  fifth 
amendment  due  process  rights.  I  don't  see  any  problem  as  to  the  power 
of  Congress  to  legislate  against  evils  that  we  are  talking  about  today. 
Mr.  Biester.  Now,  you  listed  in  your  testimony  a  series  of  basic  and 
fundamental  rights  that  you  feel  should  be  guaranteed.  The  number 
in  my  copy  is  I  believe  nine. 
Mrs.  Stender.  That's  correct. 
Mr.  Biester.  Did  you  include  the  right  to  vote? 

Mrs.  Stender.  I  think  that  is  interesting  and  certainly  ought  to  be 
given  particularly  Federal  prisoners.  I  haven't  given  it  detailed 
thought,  but  I  think  that  if  you  want  inmates  to  be  able  to  be  con- 
structive citizens  that  you  don't  take  away  from  them  the  very  first 
power  that  a  citizen  has. 

Mr.  Biester.  With  respect  to  the  Eighth  Amendment,  cruel  and  un- 
usual punishment,  I  still  want  to  come  back  to  my  original  line  of 
questioning  because  I'm  not  as  certain  about  this,  perhaps,  as  you 
may  be. 

1  gather  that  we  can  all  agree  that  the  embracement  of  the  first  six, 
eight  or  10  amendments  into  the  14th,  due  process  clause,  gives  the 
Federal  courts  power,  the  Supreme  Court  power,  to  measure  through 
litigation  State  institutional  practices,  but  do  you  also  feel  that  their 
incorporation  gives  the  Congress  the  power  to  enact  specifically  with 
respect  to,  say,  the  Eighth  Amendment,  cruel  and  unusual  punish- 
ment ?  Is  it  your  feeling  that  definitely  gives  Congress  power  ? 

Mrs.  Stender.  I  certainly  would  think  so,  but  I  also  would  have  to 
say  that  I  think  you  raise  a  question  that  requires  more  than  a  top  of 
the  head  answer.  I  think  the  answer  would  result  in  the  affirmative,  but 
I  think  that  interesting  research  could  be  done  on  it. 
Mr.  Biester.  I  think  that  would  be  affirmative. 

Mrs.  Stender.  If  we  conceive  of  the  legislation  in  terms  of  restraints 
upon  the  States  from  taking  actions  which  constitued  cruel  and  un- 
usual punishment,  it  could  be  done.  One  of  the  difficulties  is  concep- 
tually grasping  the  penal  system  in  California — the  indeterminate 
sentence  all  by  itself  might  be  all  right  if  it  is  administered  as  it  was 
supposed  to  be.  But  when  you  have  a  life  top,  maximum  top,  when  you 
have  a  politically  appointed  board— made  up  entirely  of  law  enforce- 
ment officers — no  counsel  at  the  parole  granting  or  revocation  hearings, 
you  actually  have  cruel  and  unusual  punishment. 

Consider  the  Board's  "refixing  at  the  maximum".  A  person  could 
be  sentenced  from  one  to  life.  After  he  has  been  in  4  years  the 
parole  board  can  say,  all  right,  we  are  fixing  your  term.  Your  term 
is  fixed  at  6  years,  four  in  and  two  out.  And  he  is  released.  Two 
days  before  the  end  of  the  sixth  year  he  is  revoked.  He  can  have  done 
something  wrong,  or  it  can  be  something  minor,  or  associating  with 
people  that  the  parole  agent  doesn't  like,  but  whatever  it  is,  his  parole 
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is  revoked.  He  is  automatically  "refixed  at  the  maximum."  If  a  judge 
had  given  him  6  years  and  he  had  been  revoked,  he  would  have  gone 
back  for  just  the  2  days.  Under  the  Adult  Authority's  present  regu- 
lation, called  Resolution  171,  it  is  automatic,  there  is  no  investigation. 
The  sentence  is  automatically  refixed  at  life  again. 

Now,  when  you  have  all  of  these  interlocking  parts,  each  stage  of  it 
without  counsel,  I  think  you  approach  something  we  can  call  cruel  and 
unusual  punishment.  It's  been  declared  that  statelessness,  in  today's 
modern  world,  was  cruel  and  unusual  punishment.  Life  of  uncertainty 
in  an  adjustment  center  or  in  a  minimum  security  prison  is,  under  that 
concept,  cruel  and  unusual  punishment.  If  we  legislate  around  the 
procedures  that  impose  that,  I  think  we  have  obviated  some  of  the 
problem. 

The  other  aspect,  it  seems  to  me,  can  be  tied  to  Federal  money.  You 
can  condition  Federal  money  on  certain  physical  and  psychological 
conditions  in  the  facilities. 

Mr.  Biester.  Couldn't  we  agree  that  certainly  society  as  a  whole  has 
a  right  to  except  that  maximum  efforts  for  rehabilitation  will  take 
place  ?  You  have  not  included  it  in  your  nine,  but  I  wonder  whether 
there  does  not  exist  in  a  prison  the  right  to  have  a  conscious  effort  made 
to  rehabilitate  him,  rather  than  just  simply  the  custodial  function  of 
keeping  him  in  an  iron  box. 

Mrs.  Stender.  Yes,  this  right  to  treatment,  this  is  a  complex  sub- 
ject. The  programs  have  very  little  to  do  with  what  the  individual  can 
do  when  he  gets  out.  At  Folsom,  for  instance,  there  is  some  plumbing 
apprentice  program,  and  they  use  equipment  that  is  not  in  use  outside 
any  more,  and  people  who  take  that  course  cannot  get  jobs  in  that 
particular  specialty  when  they  get  out.  There  are  a  very  few  vocational 
programs  in  California  that  do,  in  fact,  actually  relate  to  occupational 
realities  when  they  get  out,  but  very,  very  few.  The  vast  majority  of 
the  so-called  programs  labeled  rehabilitative,  in  fact,  are  not. 

There  is  a  controversy  which  is  perhaps  less  dramatic  than  the  ones 
we  are  talking  about,  the  hole  and  so  on,  but  about  the  whole  forced 
program  of  inmates  into  programing.  The  Adult  Authority  a  week 
ago  had  an  open  meeting,  in  which  inmates  were  actually,  by  one  mem- 
ber of  the  Board,  referred  to  as  "orangutangs."  However,  at  this 
meeting  the  Adult  Authority  decided  to  ffive  a  certain  percentage  of 
people  early  dates.  It  is  misleading,  because  the  dates  will  be  given  at 
an  early  stage,  but  they  will  be  downstream,  that  is,  two,  three,  or  four 
years  away.  The  parole  date  is  conditioned  upon  the  inmate's  willing- 
ness to  "program,"  and  on  his  willingness  to  take  just  the  program 
that  the.  rounselors  decide  he  will  take.  Whether  or  not  forcing  a  person 
into  a  particular  program  is  worth  anything  is  a  very  real  question 
as  well. 

Mr.  Btester.  Thank  you  very  much. 

Mr.  Kastenmeier.  The  gentleman  from  New  York,  Mr.  Fish. 

Mr.  Fish.  Mrs.  Stender,  you  have  been  very  helpful  to  the  subcom- 
mittee in  reminding  us  of  our  obligations  to'insist  on  due  process  at 
various  levels  of  proceedings  facing  each  inmate  as  well  as  conditions 
of  confinement. 

I  would  just  like  to  ask  you  whether  the  prepared  statement  you 
have  left  with  us  addresses  the  question  which  you  described  as  the 
situation  of  terror  imposed  on  inmates  by  the  correctional  authorities, 
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and  do  you  go  into  your  ideas  as  to  how  to  change  this,  how  to  upgrade 
the  caliber  of  personnel,  or  to  improve  relationships.  Would  you  care 
to  elaborate  on  that  aspect  ? 

Mrs.  Stender.  I  think  that  is  a  very  complicated  problem.  Upgrad- 
ing personnel  is  certainly  dependent  on  what  kind  of  people  you  can 
attract.  It  seems  to  me  that  the  terror  comes  from  the  powerlessness, 
the  fact  that  no  one  believes  the  inmate,  and  there  is  no  source  of 
redress  except  within  the  system. 

It  seems  to  me,  if  there  were  a  Federal  ombudsman,  even  a  State 
ombudsman,  and  if  grievances  were  really  investigated,  pretty  soon 
a  lot  of  the  abuses  would  stop.  If  an  inmate  found  he  could  com- 
plain about  something  legitimate  and  have  it  corrected,  not  be  denied 
parole,  or  thrown  in  the  hole,  or  have  something  jacketed  on  him — that 
is,  put  permanently  in  his  file — some  of  that  terror  would  begin  to 
subside. 

I  want  to  give  you  an  example.  There  was  an  officer  at  Soledad,  I 
don't  know  if  he  is  still  there.  He  may  be.  An  inmate  told  me  after  he 
was  gone  from  Soledad,  this  was  a  white  inmate,  in  fact,  a  homosexual 
inmate,  a  totally  "nonpolitical"  inmate,  that  he  was  absolutely  afraid  to 
even  talk  to  me  at  Soledad  for  fear  of  reprisals.  He  told  me,  after  being 
transferred  to  another  prison,  that  the  officer  in  question  used  to  come 
into  the  office  and  take  little  pieces  of  metal  off  of  the  typewriter, 
radiator,  sharpen  them  and  write  his  name  on  them,  turn  them  in  and 
say  he  found  them  as  weapons. 

One  of  the  inmates  was  the  victim  of  having  this  piece  of  metal 
sharpened  up  like  a  knife  and  planted  in  his  cell.  This  inmate,  beside 
himself,  wrote  me  really  dozens  of  pages  that  he  can't  function  when 
this  is  being  done  to  him.  They  say :  "too  many  knives"  every  time  he 
goes  to  the  board. 

Now,  I  have  the  testimony  of  this  other  inmate,  totally  unconnected 
with  the  victim,  saying  this  officer  did  this.  There  is  no  redress.  We  can- 
not do  anything.  If  I  tell  Mr.  Procunier,  he  tells  me  it  is  a  lie.  If  there 
were  an  agency  that  could  check  this  out,  could  occasionally  give  lie 
detector  tests,  psychological  tests,  could  make  an  impartial  investiga- 
tion, it  would  help.  We  are  told  that  officers  who  call  people  "nigger" 
are  suspended :  I  don't  think  we  would  have  terribly  many  officers  left 
if  this  type  of  officer  were  suspended. 

We  don't  have  any  power  source  from  outside  of  the  prison,  and 
terror  is  the  result  of  a  total  powerlessness.  I  think  we  have  to  get  at 
all  sides  of  it — personnel,  due  process  protection,  an  outside  agency, 
ombudsman,  and,  finally,  continuing  interest  of  the  public  and  com- 
mittees such  as  this  one. 

Mr.  Kastenmeier.  The  gentleman  from  Pennsylvania. 

Mr.  Cottghlin.  I  will  waive  mine. 

Mr.  Kastenmeier.  Thank  you. 

Mrs.  Stender,  you  have  been  a  very  informative  and  provocative 
witness.  I  am  very  grateful  for  your  appearance  this  morning. 

Mrs.  Stender.  Thank  you  very  much. 

Mr.  Kastenmeier.  The  Chair  now  would  like  to  call  James  Park, 
Associate  Warden,  San  Quentin  State  Prison.  Associate  Warden  Park 
received  the  subcommittee  on  Saturday  at  San  Quentin. 

Warden  Park,  I  see  you  have  a  statement.  You  may  read  it  in  full 
or  you  may  summarize,  whichever  you  care  to  do. 
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STATEMENT  OF  JAMES  W.  L.  PARK,  ASSOCIATE  WARDEN, 
ADMINISTRATION,  SAN  QTJENTIN  PRISON 

Mr.  Park.  Mr.  Chairman,  I  would  like  to  very  briefly  comment  on 
the  sections.  I  apologize  that  it  is  a  brief  statement  and  does  not  go 
in  depth.  Almost  every  sentence  could  use  a  chapter  of  amplification, 
for  which,  obviously,  we  do  not  have  time. 
(Mr.  Park's  statement  appears  at  p.  138.) 

Mr.  Park.  I  will  point  out  first  that  much  of  the  information  that 
reaches  the  public,  as  well  as  legislators,  comes  from  the  fact  that 
the  focus  has  been  on  a  very  tiny  group  of  prisoners. 

I  will  point  out  that  there  are  20  million  people  in  the  State  of  Cali- 
fornia, of  which  only  21,000  currently  are  in  prisons.  Much  of  the 
information  that  we  currently  see  in  the  press,  and  some  of  the  charges 
that  are  made,  involve  perhaps  300  or  400  of  the  most  dangerous, 
destructive  people  out  of  this  20  million  population. 

Now,  I  think  the  facts  are  that — and  probably  Mr.  Procunier  ad- 
dressed himself  to  this,  I  missed  the  first  part  of  it — prisons  in  Cali- 
fornia are  more  effective  than  at  any  time  in  their  history.  This  is 
not  an  endorsement  of  prisons  as  the  best  way  to  handle  people  nec- 
essarily. It  is  not  endorsement  of  our  prison  system  as  being  all  that 
it  could  be. 

In  my  comments  on  section  1,  any  attempt  to  study  prisons  without 
understanding  the  rest  of  the  criminal  justice  system  is  at  least  waste- 
ful and  misleading.  All  of  the  resources,  from  the  first  contact  a  child 
has  with  a  juvenile  probation  officer  up  through  commitment  to  prison, 
through  the  paroling  system,  have  to  be  considered  if  you  are  to  under- 
stand what  prisons  are. 

For  example,  you  can't  really  understand  the  California  prison 
system  unless  you  understand  the  California  probation  system.  I  am 
sure  you  are  familiar  with  probation,  which  is  an  experience  prior 
to  prison,  and  parole,  which  is  an  experience  after  prison. 

Item  of  evidence  No.  1  is:  Less  than  10  percent  of  the  convicted 
felons  come  to  State  prisons  in  California.  Upwards  of  70  percent  of 
the  convicted  felons,  in  other  words,  those  who  are  eligible  for  prison, 
70  percent  get  probation.  In  other  words,  prisons  receive,  for  every 
seven  men  who  go  on  probation,  the  prisons  receive  one  man. 

Item  No.  2:  91  percent  of  the  California  prisoners,  particularly 
those  at  San  Quentin,  have  been  through  the  mill.  They  have  had 
prior  juvenile  histories,  bail,  probations,  school  difficulties,  and  they 
come  to  us  only  after  failing — or  societv  has  failed  them,  as  you 
choose — in  many  areas  of  their  life  through  many  years. 

The  third  item  is  that  all  prisoners  have  experience  with  the  judi- 
cial system.  I  will  not  comment  on  that,  other  than  to  agree  with  Chief 
Justice  Warren  Burger's  assessment  of  that  system  and  to  point  out 
that  in  my  experience  some  of  the  most  dangerous,  difficult  prisoners 
came  to  us  in  that  condition.  They  came  to  us  bitter  and  dangerous 
because  they  felt  they  didn't  receive  due  process  in  the  courts  prior 
to  their  previous  prison  experience. 

Comment  on  Item  No.  2,  and  I  think  most  penologists  are  in  agree- 
ment: no  one  should  be  locked  up  in  any  detention  facility  unless 
protection  of  society  absolutely  demands  this. 
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Again,  I  would  like  to  direct  the  committee's  attention  on  a  broad 
base.  This  includes  the  juvenile  level.  This  is  where  many  of  our 
people  have  started,  "state-raised  kids,"  as  one  person  has  termed  them. 
They  started  with  unhappy  juvenile  hall  experiences. 

Now,  we  have  talked  a  lot  about  not  putting  people  in  prison,  and 
some  testimony  indicated  that  there  are  men  in  prison  who  can  be 
released,  but,  with  the  provision  that  other  alternatives  exist  that  can 
adequately  help  the  offender  and  protect  society. 

I  will  point  out  that  California,  with  only  10  percent  in  prison,  is 
well  along  the  road  toward  local  community  treatment  of  most 
offenders. 

Item  No.  3,  if  the  things  that  I  would  see  as  elements  of  a  good 
system  of  criminal  justice  are  implemented,  prisons  are  going  to  be- 
come more  difficult  to  manage.  You  obviously  don't  put  on  probation 
the  most  dangerous,  most  difficult  offenders.  The  people  most  amenable 
to  treatment  procedures  are  the  ones  who  get  probation. 

Item  No.  4  is  a  little  discourse  on  one  of  the  problems  of  prisoners, 
and  I  will  not  elaborate  too  much,  other  than  to  indicate,  if  we  want 
to  use  one  broad-based  oversimplification,  you  can  say  we  are  dealing 
with  the  problem  of  immaturity.  I  am  concerned  about  this,  because  I 
think  a  lot  of  well-intentioned  people  feel  that  if  we  could  only  plug 
in  more  trade  training,  more  psychiatrists,  more  school,  more  this  and 
that,  you  are  going  to  solve  the  problem  of  the  persons  who  infringe 
on  the  rights  of  others. 

This  is  true  to  a  limited  extent,  and  only  true  to  a  limited  extent. 
Many  offenders  have  not  matured  emotionally  beyond  the  age  of  5 
or  8  or  10,  and  this  is  the  problem. 

I  would  hope  that  the  committee — I  don't  think  they  will — would 
come  up  with  a  solution  for  immaturity.  No  one  has  found  a  way 
to  accelerate  growth. 

The  comment  on  Item  5,  is  that  the  prisons  "ride  the  beef,"  as  inmates 
say,  for  conditions  beyond  our  control,  problems  such  as  the  deteriora- 
tion of  American  cities,  lack  of  constructive  work  for  urban  j7outh, 
and  limited  community  treatment  resources.  In  many  counties  in 
California  it  would  be  ridiculous  for  the  judge  to  put  a  man  on  proba- 
tion with  the  condition  that  he  see  a  psychiatrist,  for  the  simple  fact 
there  are  no  psychiatrists  available  in  that  county.  This  is  what  I 
mean  by  lack  of  resources  over  which  we  have  no  control.  Disruption 
of  the  family  unit,  frustrations  of  minority  groups  in  the  community. 
It  has  been  commented  we  are  frustrating  minority  groups ;  perhaps 
we  are  in  some  way.  I  don't  think  we  mean  to.  However,  I  will  point 
out,  all  minority  prisoners,  like  all  other  prisoners,  have  come  to  prison 
after  many  years  of  experience,  with  frustrations  in  the  greater  society. 
These  frustrations  and  hostilities  come  to  a  focus  in  prison  because 
it  is  a  small,  closed  community. 

Listed,  also,  the  slowness  and  inequities  of  the  court  system,  chaotic 
penal  codes;  the  problem  of  organized  crime,  and  particularly  as  im- 
porters of  opiates ;  and,  finally,  high  unemployment  rates  among  our 
parolees,  and  not  necessarily  because  people  refuse  to  give  them  jobs, 
but  because  there  is  a  disgraceful  unemployment  rate  in  particular 
urban  areas  in  California. 
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I  would  stipulate  that  even  if  prisons  were  somehow  able  to  "cure 
people  100  percent"  you  are  still  going  to  have  a  major  crime  problem 
because  of  these  certain  other  broader  social  factors. 

Item  No.  6 :  I  make  comments  on  what  I  think  prisons  ought  to  be, 
and  these  have  been  made  before.  They  should  be  small  units,  with 
emphasis  on  security  because,  presumably,  in  an  ideal  system,  those 
people  who  do  not  need  restraint  are  going  to  be  in  the  community, 
there  would  be  no  need  to  lock  them  up. 

Local  facilities  should  have  housing,  feeding,  and  medical  care, 
which  meet  basic  standards,  and  these  standards  have  been  defined  by 
the  American  Correctional  Association  for  many  years.  I  will  point 
out,  however,  that  the  upgrading  of  the  thousands  of  county  jails  and 
prisons  in  the  country  will  require  a  tremendous  capital  investment, 
as  does  the  construction  and  operation  of  the  small,  local  community 
facility  that  everybody  talks  about.  It  is  going  to  cost  money,  and  the 
challenge  is  back  to  the  legislators  and  the  taxpayers.  Are  they  willing 
to  spend  this  money? 

Now,  I  will  also  stipulate,  however,  that  building  small  units  and 
doing  these  things  will  help — I  think,  to  a  minor  extent — but  the 
capital  investment  in  improving  the  jails  and  so  forth,  is  not  going  to 
improve  recidivism  rates  to  such  an  extent  that  you  can  amortize  it. 
It  is  simply  the  decent  and  right  way  to  do  things. 

The  major  impact  of  a  committee  such  as  this,  I  think,  is  to  develop 
and  encourage  nationwide  alternatives  to  incarceration.  In  most  cases 
these  are  much  cheaper  than  incarceration.  Again,  if  you  can  do  it  with 
community  acceptance,  protection  to  the  citizen,  and  be  of  maximum 
help  to  the  offender,  this  should  be  done. 

Again,  I  comment  on  this,  this  is  very  important :  a  rapid,  equitable 
judicial  process  and  rapid,  equitable  system  for  appellate  review.  We 
have  men  who  have  been  working  10  years  and,  despite  some  of  the 
testimony  here,  they  are  not  fighting  with  us,  they  are  relatively  con- 
tent with  their  lot.  They  felt  that  10  years  ago  they  did  not  see  justice 
done.  This  process  is  so  slow  and  endless,  at  some  point  the  man  either 
gives  up  and  becomes  institutionalized  or  he  goes  in  a  radical  and 
hostile  direction. 

In  terms  of  programs  in  prison,  without  going  into  detail,  I  think 
the  emphasis  should  be  on  a  very  wide  range  of  programs,  perhaps  each 
one  small — in  other  words,  hiring  a  hundred  psychiatrists  at  San 
Quentin  is  not  going  to  save  the  world — but  a  small  program  with 
great  variety. 

Our  college  program,  for  example,  involves  some  200  men,  and  we 
are  beginning  to  graduate  men  in  associate  of  arts  at  San  Quentin.  It 
is  small,  not  too  many  will  ever  participate  in  it,  but  it  is  very  impor- 
tant to  these  men  who  are  gaining  knowledge  and  skills  that  they  were 
not  able  to  develop  in  their  earlier  years  and  to  use  their  energies  in 
this  direction. 

Length  of  incarceration  is  probably  too  long.  I  will  point  out  that  in 
California  I  think  the  median  term  is  36  months.  Perhaps  this  is  too 
long,  but  it  is  not  the  10,  20,  30  years  that  some  of  the  propaganda  in 
the  press  implied. 

The  final  section,  or  section  7,  is  on  prisoner's  rights,  and  I  will  have 
to  refer  back  to  this.  I  will  not  discuss  section  6,  b,  c,  d,  and  e,  or  the 
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rights  under  elements  a  and  f ;  however,  basically  they  have  a  right  to 
be  treated  as  individuals  to  the  extent  possible.  They  have  a  right  to, 
well,  putting  it  this  way,  all  of  the  rights  of  the  free  citizen  that  can 
be  granted  to  them  without  compromising  the  security  and  safety  of  the 
community. 

Some  of  the  agitation  for  rights,  however,  I  feel — and  this  is  a  per- 
sonal observation  and  personal  feeling — that  they  are  agitating  for 
rights  to  preach  and  advocate  violent  revolution.  Again,  this  affects  a 
small  number  of  people  concerned  with  prison  reform.  It  concerns  a 
very  small  number  of  prisoners,  but  we  have  a  number  of  murders  of 
both  inmates  and  staff,  and  these  victims  stand  as  witnesses  to  this. 

The  idea  of  a  prisoners'  union,  I  think,  is  mischievous  nonsense. 
If  prisoners  had  been  capable  of  functioning  well  in  PTA's,  unions, 
and  all  of  the  other  functions  of  society  they  wouldn't  be  in  prison 
most  likely.  This  is  not  to  say  their  voice  should  not  be  heard,  and  it  is 
heard,  again,  despite  some  of  the  statements  to  the  contrary.  Prison 
administrators,  if  they  are  prudent,  listen  very  carefully  to  the  voice 
of  the  prisoners,  either  to  organized  councils,  informal  contacts  of  the 
internal  appellate  process,  or  what-have-you. 

Finally,  No.  8.  this  is  a  little  propaganda  of  my  own. 

Any  committ(  e  looking  at  prison  reform  or  criminal  justice  systems 
ought  to  at  least  have  one  moment  of  silence  for  the  victim.  Again, 
I  think,  there  has  been  considerable  propaganda  to  the  effect  that  the 
prisoners  are  political  prisoners  rather  than  convicted  felons.  I  would 
point  out  that  the  majority  of  prisoners  have  left  victims  in  the  com- 
munity, and  there  has  been  some  legislation  in  California  recognizing 
the  rights  of  the  victims.  I  understand  it  doesn't  work  very  well  and 
that  not  very  many  victims  have  been  reimbursed,  but  I  think  this  is 
clear  at  the  other  end  of  the  spectrum. 

I  feel  keenly  that  the  prisons  operate  for  the  protection  of  the 
community,  and  the  right  of  the  taxpayer  is  involved  in  the  opera- 
tions of  the  prisons,  as  well  as  the  right  of  the  prisoners  to  counsel. 

That  would  conclude  my  statement. 

Mr.  Kastenmeier.  Thank  you  very  much,  Warden  Park. 

Early  in  your  statement  }-ou  said  that  in  California  presently  less 
than  10  percent  of  the  felons  are  committed  to  State  prisons.  You 
perhaps  do  not  know  the  answer  to  this  question,  but  would  it  be  the 
same  in  other  State  systems  ? 

Mr.  Park.  I  would  have  no  idea.  I  would  be  sure  that  some  States 
have  very  rudimentary  probation  systems,  hardly  worthy  of  the 
name.  I  am  sure  that  in  California  there  could  be  substantial  improve- 
ments, but  California,  Los  Angeles  County,  for  example,  has  a  pro- 
bation system  that  has  more  professional  people  than  the  Department 
of  Corrections.  They  have  their  own  psychiatric  clinic,  and  I  am  sure 
this  is  not  true  throughout  the  United  States. 

Mr.  Kastexmeier.  As  far  as  you  know,  does  the  10  percent  in  the 
California  State  system  represent  less  than  in  any  other  State  system? 

Mr.  Park.  I  can't  answer  that  one. 

Mr.  Kastenmeier.  The  gentleman  from  Pennsylvania,  Mr. 
Coughlin. 

Mr.  Coughlin.  I  have  no  questions. 

Mr.  Kastexmeier.  The  gentleman  from  New  York,  Mr.  Fish. 

Mr.  Fish.  Thank  you,  Mr.  Chairman. 
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I  just  want  to  ask  you,  Mr.  Park,  the  suggestion  has  been  made  that 
there  be  an  ombudsman  in  the  prison,  unrelated,  not  responsible  to, 
and  not  paid  by  the  Department  of  Corrections,  to  hear  and  examine  in 
great  detail  grievances  by  inmates;  would  you  care  to  comment  on 
this  proposal  ? 

Mr.  Park.  I  would  comment  that  the  presence  of  an  ombudsman 
does  not  materially  affect  most  of  the  problems  that  I  have  presented 
here  or  discussed.  Prison  systems  must  be  self-regulatory  and  in- 
herently responsible.  If  they  are  not,  we  have  the  courts  and  legisla- 
tures to  deal  with  the  problems. 

The  fact  is  that  Warden  Nelson,  myself,  the  other  associate  war- 
dens, the  captain,  and  many  of  the  officers  act  as  ombudsmen.  It  is  not 
possible  for  me  to  walk  through  the  yard  or  for  any  of  the  other  staff 
to  walk  through  the  yard  without  being  talked  to  by  prisoners  if  they 
need  some  kind  of  relief  or  a  solution  to  a  particular  problem. 

Now,  it  seems  to  me  that  the  courts,  since  somewhere  nearlv  4,000 
to  5,000  writs  go  out  to  the  courts  a  year,  in  sealed  envelopes,  that  the 
courts,  if  we  are  grossly  neglecting  our  duty,  we  have  all  of  the  State 
and  Federal  judges  to  act  as  rectifiers  of  this. 

Now,  I  understand  the  theory  of  the  ombudsman  is  that  it  prevents 
such  things  from  getting  to  the  court  level  and,  as  a  result,  they  get 
dealt  with  locally.  I  don't  think  it  replaces  sound  prison  administra- 
tion. It  doesn't  replace  good  employees  sensitive  to  and  aware  of 
prisoners'  needs. 

Mr.  Fish.  I  would  just  like  to  say,  Mr.  Park,  in  the  institutions  in 
Calif oria  that  we  have  visited,  what  you  say  is  absolutely  correct  as 
far  us  availability.  We  did  see  not  only  yourself  but  officers,  super- 
visors, correction  personnel  freely  being  stopped  and  discussing  prob- 
lems with  inmates. 

You  mentioned  the  thousands  of  writs  going  out.  Then,  I  would 
assume,  you,  too,  would  welcome  a  much  higher  degree  of  due  process 
standards  and  guarantees  at  various  levels  of  proceedings  that  affect 
an  inmate's  life? 

Mr.  Park.  It  depends  on  what  you  mean  by  "due  process."  We  cer- 
tainly have  no  objection — frankly,  we  used  to,  10  years  ago  we  got 
very  restless  about  writ  writers.  Actually,  I  think  this  is  good.  I  think 
this  is  a  good  thing  in  prison  systems,  where  men  do  have  access  to  the 
courts.  They  have  access  to  attorneys.  They  can  write  sealed  letters  to 
elected  officials.  They  have  many  ways  of  relief  from  their  situation. 

When  you  say  "due  process."  in  an  adversary  proceeding,  say,  at  a 
disciplinary  hearing,  you  would  never  get  any  work  done.  If  you  spent 
4  hours  adjudicating  a  particular  disciplinary  offense,  I  think  it  would 
be  simply  impossible  in  an  adversary  proceeding  to  do  this. 

Now,  it  seems  to  me  that  a  prisoner  has  access  to  due  process.  If 
he  feels  disciplinary  action  was  improper,  unconstitutional,  cruel  and 
unusual,  he  has  got  his  lawyer,  he  has  the  courts,  assuming  he  hasn't 
gotten  relief  from  the  warden,  director,  or  other  people  in  the  prison 
system. 

I  have  no  objection  to  due  process.  We  also  have  to  operate  very 
difficult  institutions.  This  is  the  only  limiting  factor  I  would  put  onto 
it. 

Mr.  Fish.  Mr.  Park,  would  you  like  to  comment  on  the  benefits  or 
lack  of  benefits  available  to  the  family  of  a  member  of  the  correctional 
staff  who  dies  or  is  killed  in  the  course'of  duty  ? 
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Mr.  Park.  I  think  we  have  other  witnesses  who  will  address  them- 
selves more  specifically  to  that.  I  will  point  out,  however,  that  the  prison 
officer  has  never  been  recognized  at  the  same  level  as  a  law  enforce- 
ment officer.  Within  the  county,  within  5  miles  of  San  Quentin,  they  can 
make  $200  a  month  more  as  peace  officers  in  a  nice,  quiet  little  town 
where  nothing  ever  happens  except  a  few  drunks.  Benefits  for  widows 
and  injured  officers  are  fantastic  in  the  city  and  county  of  San  Fran- 
cisco as.  compared  to  what  the  State  allows. 

Mr.  Fish.  Thank  you,  sir. 

Mr.  Kastenmeier.  The  gentleman  from  Pennsylvania,  Mr.  Biester. 

Mr.  Biester.  I  will  pass  at  this  time,  Mr.  Chairman. 

Mr.  Kastenmeier.  The  gentleman  from  Illinois,  Mr.  Railsback. 

Mr.  Railsback.  Mr.  Park,  I  want  to  express  our  thanks  for  your 
opening  up  your  San  Quentin  Prison. 

I  was  concerned  when  I  visited  B  section,  after  having  visited  Sole- 
dad  the  day  before  and  learning  that  each  inmate  there  was  entitled 
to  certain  recreational  time  and  also  time  to  take  showers  and  time 
outside  of  his  cell. 

As  you  know,  and  I  pass  this  on  to  you,  we  had  many,  many  cor- 
roborating statements  that  in  your  institution,  and  I  thmk  since  the 
August  incident,  that  persons  were  permitted  a  shower  once  a  month, 
and  I  think  one  fellow  told  me  once  in  2  months,  and  that  there  was 
no  time  outside  of  the  cell.  They  weren't  permitted  outside  of  the  cell 
and  had  no  recreation.  I  think  maybe  some  of  them  said  1  hour  a  week 
or  something. 

That,  in  the  light  of  our  visit  to  Soledad,  at  least  in  my  case-  l^ft  a 
very  bad  impression  about  B  section. 

Actually,  even  in  your  adjustment  center,  although  they  weren't 
permitted  out,  I  think  even  in  the  adjustment  center  they  were  per- 
mitted out  once  a  week  for  a  shower. 

Can  you  explain  what  is  the  reason  for  this  type  of  treatment  ? 

Mr.  Park.  Yes,  sir.  In  B  section,  and  let  the  record  show  that  we 
are  talking  about  180  inmates  in  that  section,  this  Spring  we  had  a 
goal,  in  fact,  we  achieved  the  goal  of  getting  that  section  down  to  100 
men,  which  we  can  manage  and  give  an  hour  a  day  recreation  out  in 
the  recreation  yard,  and  I  forget  the  shower  schedule,  it  was  once  or 
twice  a  week,  in  there.  Then  the  department,  with  the  problems  at 
Soledad,  decided  to  cool  Soledad  and  they  sent  us  a  great  many  men, 
somewhere  on  the  order  of  200  to  300  men  came  from  Soledad.  Most  of 
them  were  locked  up  for  a  period  of  time  until  we  could  see  what 
their  problems  were,  and  I  think  I  will  point  out,  particularly  in  view 
of  previous  testimony,  that  most  of  those  men  were  released  with  the 
general  population.  However,  we  are  running  180,  which  is  far  too 
much  for  B  section. 

I  will  stipulate  B  section  is  not  a  satisfactory  section  to  handle  diffi- 
cult prisoners.  It  is  miserable,  and  we  would  like  nothing  better  than  to 
have  something  akin  to  the  adjustment  center,  which,  as  you  saw  and 
as  I  will  point  out,  had  17  men  on  a  side,  in  a  small  unit.  Under  those 
conditions,  showers  can  be  handled. 

I  will  tell  you  another  thing  about  B  section.  After  the  deaths  of 
four  officers  at  San  Quentin,  the  custodial  staff  weren't  going  to  do 
one  thing,  unlock  one  inmate,  until  they  had  assurance  their  lives 
were  safe,  protected. 
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The  committee  noticed  there  was  a  sally-port  entrance.  This  was 
one  of  the  measures  necessary  before  we  could  safely  operate  that 
unit.  We  haven't  recovered  from  these  difficulties  in  July  and  August. 
The  goal  and  intent  is  we  will  so  recover.  We  will  get  the  men  back 
to  an  hour-a-day  exercise  schedule  as  soon  as  possible. 

Mr.  Railsback.  You  mentioned  in  your  statement  the  need  for 
better  facilities  and  smaller  population  buildings,  which  I  think  most 
of  us  would  agree  with.  We  have  heard  other  testimony  to  that  effect. 

You  also  pointed  out  that  you  don't  think  it  would  help  reduce  the 
rate  of  recidivism.  I  wonder,  and  I  kind  of  think  that  I  disagree  with 
that.  The  fact,  if  we  could  improve  the  number  of  correction  person- 
nel, train  them,  give  them  more  training  in  dealing  with  prison 
populations,  wouldn't  that  tend  to  direct  them  toward  the  maturity 
that  you  are  concerned  about,  and  make  these  people  feel  a  little  bit 
more  cared  for.  instead  of  isolated  and  segregated  ? 

Mr.  Park.  Let  me  say,  my  comment  on  recidivism,  it  would  not 
significantly  reduce  it  for  what  you  would  pay  for  these  facilities.  In 
California,  for  as  long  as  I  can  remember,  the  test  is  will  this  reduce 
recidivism  ?  I  think  you  would  have  to  be  honest  and  say  the  answer 
is  no. 

The  answer  to  your  other  question  would  be  yes,  the  smaller 
facilities  would  help  to  program  men,  would  help* to  get  access  to 
psychiatrists  for  counseling  by  the  officers  or  other  members  of  the 
staff.  It  would  help  and  it  would  help  some  men. 

One  of  the  definitions  here,  a  person  wants  what  he  wants  ri^ht 
now.  regardless  of  the  right  of  other  people.  You  can  talk  to  him 
about  this,  if  it  is  ingrained,  if  he  is  still  stuck  at  that  5-year-old, 
give  me  the  other  kid's  toy  level.  I  don't  know  of  any  specific  technique 
to  help  him. 

Our  problem  is,  we  should  not  make  them  worse.  At  least  thev 
should  get  to  leave  prison  no  worse  than  they  came  in.  I  think  most 
men  do  go  through  the  prison  experience  no*  worse  than  when  they 
came  in.  I  think  I  would  concede  that,  not  because  we  want  to,  but 
bemuse  of  the  way  things  are,  some  men  do  deteriorate  in  prison. 

Mr.  Railsback.  One  last  question.  Have  you  notified  the  State 
prison  authorities  about  your  concern  about  too  many  people  being 
transferred  into  San  Quentin  ?  In  other  words,  have  'you  done  any- 
thin  <r  about  that  so  something  can  be  done  ? 

Mr.  Park.  Yes,  sir;  we  are  constantly  complaining.  Every  time- 
there  is  a  fuss  in  some  other  institution,  we  eventually  receive  one  or 
two  men.  However,  I  would  not  be  critical  of  Mr.  Procunier's  office 
for  this  reason,  he  has  a  lot  of  problems  with  distribution.  Minimum 
custody  men,  there  is  no  problem.  The  difficult  man  is  not  going  to  see 
the  minimum  institutions.  You  are  talking  about  very  difficult  people. 
Mr.  Procunier's  office  has  a  terrible  problem  in  getting  them  allotted, 
spread  out,  and  handled  properly.  We  simply  don't  have  enough 
proper  housing  for  difficult  people. 

Mr.  Kastenmkikr.  The  gentleman  from  Michigan? 

Mr.  Conyers.  I  have  a  number  of  questions  from  Congressman  Del- 
lums.  Because  of  the  committee  rule,  I  will  try  to  inform  him  of  your 
responses. 

Are  you  aware  of  the  Nazi  groupings  of  white  inmates  in  your  in- 
stitution? 
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Mr.  Park.  Yes,  sir.  In  the  testimony  you  talked  a  great  deal  about 
blacks.  I  will  point  out  that  some  of  the  men  in  segregation  areas  are 
Nazis,  and  we  do  have  all  spectrums,  as  Mr.  Procunier  said.  We  have 
a  microcosm  of  society.  We  do  have  Nazis.  They  are  not  allowed  to 
meet  formally.  Neither  are  the  Black  Panthers. 

Mr.  Conyers.  You  see  this  as  a  very  serious  problem  in  your  in- 
stitution, of  course  ? 

Mr.  Park.  The  Nazi  problem  ? 

Mr.  Conyers.  Yes. 

Mr.  Park.  Certainly. 

Mr.  Conyers.  I  bring  this  up  because  it  has  received  very  little  at- 
tention in  the  course  of  many  of  our  activities  of  the  subcommittee. 

Do  you  consider  these  Nazi-type  groups  in  the  same  grouping  as 
the  radical  groups  or  the  revolutionaries,  or  are  those  terms  that  do 
not  embrace  them  ? 

Mr.  Park.  It  is  a  little  hard  to  answer  that. 

Mr.  Conyers.  When  you  use  these  terms,  do  you  conceive  of  the 
Nazis  as  being  part  of  those  groups  or  not  ? 

Mr.  Park.  Yes,  they  are  a  part  of  the  radical  militant  movement, 
yes.  It,  however,  is  so  weak  both  inside  and  outside,  it  simply  doesn't 
have  that  much  bearing  on  prison  management. 

Mr.  Conyers.  Are  there  inmates  who  cannot  receive  visits  by 
parents  ? 

Mr.  Park.  Not  that  I  am  aware  of. 

Mr.  Conyers.  What  of  Ruchell  Magee  ? 

Mr.  Park.  He  could  receive  visits  from  his  parents,  if  they  were 
liere.  I  believe  they  are  back  in  Louisiana,  however. 

Mr.  Conyers.  That  doesn't  preclude  them  from  visiting  him,  does  it  ? 

M r.  Park.  It  makes  it  a  little  more  difficult. 

For  a  period  of  time  following  the  August  21  tragedy,  our  visiting 
was  very  limited.  For  some  days  counsel  could  not  get  in,  but  I  believe 
that  visiting  of  parents  and  wives  was  begun  very  quickly,  and  the 
visiting  of  friends  slowly  began. 

Mr.  Conyers.  Would  you  agree  with  Ruchell  Magee's  allegation 
that  in  the  7  years  he  has  been  in  the  institution  he  has  received  seven 
visitors? 

Mr.  Park.  I  couldn't  comment  without  reviewing  the  case.  My  in- 
structions from  the  committee  were  that  we  would  not  go  into  individ- 
ual cases.  Therefore,  I  am  not  prepared  for  individual  cases.  I  would 
point  out  that  Ruchell  Magee's  family,  by  and  large,  are  from  Loui- 
siana. It  probably  is  a  financial  burden  on  them  to  visit. 

Mr.  Conyers.  Could  we  go  into  this  outside  the  hearing?  I  would 
like  to  get  a  response  on  this,  on  or  off  the  record.  I  would  also  like  to 
get  that  response  after  you  have  had  a  chance  to  check  the  vistior's 
logs. 

Mr.  Park.  He  has  had,  however,  more  than  seven  visitors  total. 
He  has  had  many  more  than  that.  He  has  had  over  30  attorneys  alone — 

Mr.  Conyers.  I  thought  we  agreed  that  we  weren't  going  to  talk 
about  it  on  the  record. 

Mr.  Park.  I  stand  corrected. 

Mr.  Conyers.  All  right. 

Now,  Congressman  Dellums  asks  that  these  questions  be  directed 
to  you.  Should  prison  rules  be  changed  to  prevent  punishment  of  in- 
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mates  until  after  a  hearing,  conducted  with  full  procedural  safeguards, 
including  the  right  to  counsel,  the  right  to  confront  the  accuser,  the 
right  of  acquittal  if  any  reasonable  doubt  of  the  accused's  guilt  exists, 
and  the  maintenance  or  the  assumption  of  innocence  prior  to  the  hear- 
ing? 

Mr.  Park.  No;  I  can't  agree  with  that  statement  in  its  entirety. 
Again  we  have  to  talk  about  prison  discipline ;  this  runs  all  the  way 
from  brewing  up  a  pot  of  homebrew  to  murder.  Some  elements  of  our 
procedure,  as  Mr.  Procunier  said,  are  in  Judge  Zirpoli's  court.  I  think 
I  can't  comment  in  detail. 

Mr.  Conters.  Within  that  range,  Mr.  Warden — from  cooking  up 
homebrew  to  murder — would  it  not  be  important  to  afford  these  rights 
to  an  inmate  ? 

Mr.  Park.  If  you  are  talking  about  an  adversary  proceeding,  every 
time  somebody  comes  up  with  homebrew,  again,  we  would  be  doing 
nothing  else  but  doing  that.  If  the  legislature  would  give  us  staff  to 
pursue  due  process  in  every  case,  I  would  have  no  objection.  We  simply 
can't  do  it  with  our  existing  staff. 

Mr.  Conyers.  Should  inmates  come  under  minimum  wage  laws? 

Mr.  Park.  If  the  taxpayer  is  willing  to  pay  them,  yes.  Prison  ad- 
ministrators have  no  objection.  The  more  money  the  prisoner  has,  the 
happier  he  is,  in  a  sense.  He  can  buy  his  goodies  at  the  canteen.  There 
is  no  objection.  But  this  money  has  to  come  from  somewhere. 

Mr.  Conyers.  Do  you  approve  of  application  of  the  minimum  wage 
as  a  policy? 

Mr.  Park.  As  a  taxpayer,  no,  I  would  not  approve  of  it.  As  an 
administrator,  yes. 

Mr.  Conyers.  That  is  not  an  inconsistent  answer  from  you,  I  would 
say.  As  an_ administrator,  you  think  it  is  a  fine  idea;  but  as  one  of 
the  20  million  citizen  taxpayers  of  the  State,  you  would  object  to  it ; 
in  other  words,  your  citizenship  feelings  as  a  taxpayer  overwhelm 
your  duties  as  a  professional? 

Mr.  Park.  No;  I  think  that  is  an  unfair  accusation,  Congressman. 
I  would  point  out  this ;  if  it  is  public  policy  through  the  legislature 
to  pay  men  in  prison,  I  have  no  objection  to  it.  I  would  assume  that 
the  policy  would  include,  then,  taking  part  of  their  wages  to  offset 
welfare  to  support  their  family.  Yes;  there  is  no  objection  to  this. 
You  are  just  taking  the  same  bag  of  money  and  cutting  it  up  a  dif- 
ferent way. 

Mr.  Conyers.  Congressman  Dellums  asked  me  to  make  a  point  which 
might  affect  your  response:  he  intended  this  question  regarding  the 
minimum  wage,  to  refer  to  the  labor  inmates  provide  in  the  course  of 
their  confinement.  So  it  wouldn't  be  a  case  of  just  paying  them  for 
being  in  prison ;  it  would  be  payment  made  as  the  result  of  construc- 
tive work  activity? 

Mr.  Park.  Yes,  sir.  I  can  agree  that  inmates  who  do  useful  labor 
in  the  prison  should  be  paid.  I  don't  know  if  it  should  be  at  the  existing 
minimum  wage  rate.  I  believe  they  should  be  paid  more  than  they  are 
now.  Again,  I  will  point  out  this  comes  fro>n  tax  money.  There  is  a 
certain  delusional  system  among  some  people  and  certain  prisoners, 
for  example,  that  our  industries  make  tremendous  profits  which  are 
pocketed  by  the  State.  That  is  not  true.  The  industries  do  not  generate 
enough  profit  to  pay  their  own  way. 
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Mr.  Conyers.  Some  lawyers  in  the  Bay  area  have  complained  that 
they  are  marked  as  so-called  troublemakers.  If  this  is  true,  how  is 
that  determination  made? 

Mr.  Park.  We  have  some  concerns  that  I  can't  comment  on  here, 
some  concerns  that  were  mentioned  in  the  reports  that  were  read  by 
the  committee. 

We  certainly  have,  of  course,  no  quarrel  with  99.9  percent  of  the 
attorneys  with  whom  we  deal.  They  come  in,  and  a  man's  rights  and 
his  defense  is  adequately  handled.  I  think  we  cannot  tolerate  attor- 
neys or  others  who  come  in  to  incite  prison  disruptions.  I  further  state, 
I  don't  believe  there  is  any  such  thing  as  nonviolent  prison  disturbance. 
We  had  one  in  1968,  where  the  men  stayed  in  their  cells  on  the  week- 
ends. They  violated  no  rules.  However,  behind  the  scenes  of  that  was 
enforcement  by  other  prisoners;  that  prisoners  who  didn't  want  to 
stay  in  their  cells  were  forced  to,  out  of  fear  and  threats  of  death. 

So,  we  are  more  than  happy  to  work  with  any  attorney  who  wants 
to  protect  a  man's  rights.  We  cannot  work  with  people  who  are  at- 
tempting to  incite  disruption  or  violence. 

Mr.  Conyers.  Are  there  any  informal  practices  which  tend  to  re- 
strict an  attorney  who  tends  to  receive  the  designation  of  being  a 
troublemaker  ? 

Mr.  Park.  I  hope  not.  I  don't  know. 

Mr.  Conyers.  What  is  your  response  to  the  idea  of  publicly  funded 
legal  aid  programs  operating  within  each  legal  institution? 

Mr.  Park.  There  is  no  objection  to  that.  If  they  are  people  and 
attorneys  sincerely  concerned  about  the  condition  of  the  individual 
inmate  and,  again,  as  I  stipulated,  who  do  not  have  some  other  po- 
litical purpose  for  which  they  are  using  the  inmates. 

Mr.  Conyers.  One  of  the  major  complaints  of  inmates  at  San 
Quentin  was  that  so-called  revolutionaries — predominantly  blacks — 
are  being  segregated  from  the  general  population  in  that  prison,  and, 
more  generally,  are  being  sent  to  San  Quentin  from  other  State  in- 
stitutions, thereby  being  centralized  at  San  Quentin.  Is  that  generally 
correct  ? 

Mr.  Park.  I  cannot  answer  that,  other  than  San  Quentin's  role 
for  many  years  was  to  receive  problem  people  from  other  institutions. 
After  the  August  21  incident,  we  locked  up  perhaps  150  men  known 
to  have  talked  about  "killing  the  pigs"  and  making  other  comments 
about  violence.  These  cases  are  in  the  process  of  review.  I  believe 
that  some  80  remain  locked  up  on  this  basis.  I  suspect  if  we  review 
that  80,  we  will  find  some  of  them  are  simply  militant  people.  Again, 
I  will  stipulate  we  have  no  problem  dealing  with  a  militant  inmate, 
whether  he  is  black  or  white,  who  is  seeking  what  he  feels  is  his 
just  due.  If  he  is  willing  to  talk  about  it,  and  we  can  negotiate  and 
talk  with  him.  We  cannot  talk  to  young  men  who  just  want  to  "kill 
crackers." 

Mr.  Conyers.  How  do  you  go  about  denning  a  revolutionary? 

Mr.  Park.  This  is  a  gray  area,  as  one  of  the  previous  witnesses 
stated.  It  becomes  clear  cut,  I  think,  where  you  have  a  man  who 
has  been  heard  to  be  agitating,  "Kill  the  pigs,  three  dead  pigs  aren't 
enough,"  this  sort  of  thing.  I  think  this  kind  of  man  ought  to  be  looked 
at.  If  we  don't  lock  him  up,  the  staff  is  going  to  refuse  to  unlock  him 
from  his  cell. 
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I  will  point  out  that  in  July  we  had  three  unprovoked  attacks  on 
good  officers,  completely  unprovoked.  I  don't  know  what  the  motiva- 
tion was.  However,  I  suspect  somebody  was  out  to  make  a  score,  per- 
haps in  a  political  direction. 

Mr.  Conyers.  Does  this  tag  as  a  "revolutionary,"  going  into  the 
inmate's  file,  prevent  an  inmate  from  getting  a  parole  date? 

Mr.  Park.  You  would  have  to  address  that  question  to  the  chair- 
man of  the  parole  board. 

I  would  say  no;  I  think  the  parole  board  criticizes  us  sometimes 
for  unsupported  accusations.  If  a  man  has  a  demonstrated  history 
of  violence  or  a  demonstrated  attitude  of  violence,  I  think,  yes,  this  is 
going  to  slow  down  his  parole. 

Now,  it  is  certainly  true  that  anything  that  goes  into  a  man's  jack- 
er,  or  a  so-called  silent  beef,  does  not  improve  his  chances  before  the 
parole  board.  However,  I  think  if  the  committee  had  the  time  to 
study  those  who  were  released,  many  people  with  wholly  unpopular 
political  views,  at  least  unpopular  with  the  administration,  many  peo- 
ple constantly  in  difficulties,  are  getting  paroles.  It  does  not  shut 
the  door;  it  merely  makes  the  door  more  difficult  to  open. 

Mr.  Conyers.  Are  black  media  programs  suspended  at  San  Quentin  ? 

Mr.  Park.  They  were  after  August  21. 1  was  asked  about  it  by  black 
inmates,  about  this.  I  am  assured  they  are  being  restored.  I  don't 
know  if  they  are  restored  at  this  point  or  not. 

Mr.  Conyers.  Is  the  "Black  Journal"  a  publication  that  is  banned 
and  prohibited  from  inmates  subscribing  to  it? 

Mr.  Park.  No,  the  "Black  Journal"  is  not  banned  or  prohibited. 
It  is  reviewed  issue  by  issue,  as  are  other  publications.  If  there  are 
articles  in  there  that  we  feel  will  incite  prison  disruption,  then  it  is 
banned  on  that  basis. 

Mr.  Kastenmeier.  The  gentleman  from  Illinois. 

Mr.  Mikva.  I  have  no  questions. 

Mr.  Kastenmeier.  The  gentleman  from  Massachusetts. 

Mr.  Drinan.  I  have  no  questions. 

Mr.  Kastenmeier.  Thank  you  very  much  for  appearing. 

There  is  another  gentleman  here  with  whom  the  subcommittee  had 
an  opportunity  to  talk  on  Saturday.  Sheriff  Frank  Madigan  of 
Alameda  County  is  here,  and  I  would  like  for  him  to  come  forward. 
His  full  statement  will  be  received  and  made  a  part  of  the  record. 

If  you  want  to  summarize  and  comment  briefly,  Sheriff  Madigan, 
you  are  most  welcome  to  do  so. 

STATEMENT  OF  FRANK  MADIGAN,  SHERIFF,  ALAMEDA  COUNTY 

Mr.  Madigan.  Good  afternoon,  gentlemen. 

I  have  no  formal  statement.  Saturday  I  met  with  this  committee  and 
spent  considerable  time  explaining  my  problems.  You  have  seen  the 
institution,  or  part  of  it,  and  you  are  aware  of  my  problems.  I  am  sure 
we  do  appreciate  anything  the  Federal  Government  can  do. 

First,  we  are  paying  for  950  acres  out  there,  through  the  General 
Services  Administration,  some  $5,835,000,  while  next  door  to  us  is  a 
400-acre  plot,  of  the  same  military  institution,  that  is  being  given  to  a 
regional  park.  I  feel  that  this  committee  could  be  a  big  help  to  us  if 
we  could  change  the  regulations  or  the  law  so  we  can  at  least  get  off  the 
ground  without  paying  three  quarters  of  a  million  dollars  for  the  next 
10  years  to  acquire  the  real  property  involved. 
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Mr.  Kastenmeier.  Is  that  your  statement? 

Mr.  Madigan.  That's  it. 

Mr.  Kastenmeier.  The  chair  would  like  to  point  out  that  the  Santa 
Rita  Rehabilitation  Center  is  presently  given  $700,000  in  LE AA  funds. 

Mr.  Madigan.  Yes,  that  is  a  State  grant  effective  as  of  July  of  last 
year.  It  is  30  percent  of  what  we  are  plowing  in  in  attempting  to  mod- 
ernize part  of  the  facility  at  the  present  time.  The  other  70  percent 
is  county  funds. 

Mr.  Kastenmeier.  Does  this  pertain  to  a  long-range  plan  that 
you  have  for  the  Santa  Rita  Rehabilitation  Center,  or  is  this  a 
rather  short  range  and  urgent  plan  arising  out  of  recent  court  cases  ? 

Mr.  Madigan.  It  is  being  done,  really,  with  a  sense  of  urgency,  in  a 
period  of  5  years.  Five  years  ago  we  processed  a  little  in  excess  of 
20,000  people  through  Santa  Rita.  We  are  now  processing  in  excess 
of  30,000  people.  We  had  a  survey  conducted  and  it  is  felt  that  the 
big  need  is  for  maximum  security,  to  segregate  maximum  security 
from  minimum  security. 

I  feel  that  we  should  build  a  maximum  security  facility  close  to  the 
courts  and  close  to  existing  jails. 

Mr.  Kastenmeier.  Is  this,  then,  part  of  a  long-range  program  that 
you  have  ? 

Mr.  Madigan.  This  is  a  long-range  program,  what  is  being  plowed 
into  Santa  Rita.  It  is  an  emergency  and  we  have  to  do  it. 

Mr.  Kastenmeier.  Thank  you,  Sheriff  Madigan,  for  your  appear- 
ance this  morning. 

The  Chair  would  like  to  announce  that  several  witnesses  are  yet  to 
be  heard  and  I  would  like  to  consult  with  the  next  witness,  Moe 
Camacho,  and  with  two  other  gentlemen,  Aaron  Read  and  Barney 
Apfel,  as  to  whether  or  not  they  would  like  to  appear  at  this  time  or 
whether  or  not  they  would  prefer  to  be  held  over  until  after  lunch. 

Mr.  Camacho.  I  would  like  to  appear  now. 

Mr.  Kastenmeier.  All  right. 

Then  the  Chair  will  announce  the  following  procedure.  We  will 
ask  Mr.  Camacho,  Mr.  Read,  and  Mr.  Apfel,  all  representing  cor- 
rectional employees,  to  come  forward. 

Following  this  presentation,  we  will  adjourn  for  lunch.  After  lunch 
we  will  hear  Assemblyman  Alan  Sieroty,  Prof.  John  Irwin,  Lewis 
Sawyer,  Popeye  Jackson,  Richard  Berg,  Edwin  Caldwell,  and  Prof. 
Philip  Zimbardo. 

Gentlemen,  you  are  most  welcome.  If  you  have  statements  they 
will  be  received  into  the  record  without  objection.  I  will  call  on  Mr. 
Camacho  first.  He  was  the  witness  originally  scheduled  to  make  a 
statement ;  then  perhaps  the  gentlemen  sitting  next  to  him,  Mr.  Read 
and  Mr.  Apfel,  would  care  to  make  statements. 

STATEMENT  OF  MOE  CAMACHO,  PRESIDENT,  CALIFORNIA 
CORRECTIONAL  OFFICERS  ASSOCIATION 

Mr.  Camacho.  Thank  you,  Mr.  Chairman. 

fMr.  Camacho's  statement  appears  at  p.  142.) 

If  the  statements  that  you  have  heard,  that  the  rehabilitative  pro- 
grams of  the  State  of  California  are  working  and  prison  population 
is  on  the  decline,  what,  then,  accounts  for  the  sudden  increase  in  prison 
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violence  and  murder,  that  has  accounted  for  the  deaths  of  33  inmates 
and  correctional  personnel  in  the  past  2  years? 

The  California  Correctional  Officers  Association  suggests  that  the 
major  factor  responsible  for  the  sharp  rise  in  violence  and  prison 
deaths  is  the  revolutionary  movement  subscribed  to  by  a  small  segment 
of  the  prison  population,  as  well  as  segments  of  our  free  society.  Many 
knowledgeable  people  have  offered  opinions  and  reasons  why  inmates 
are  currently  the  target  of  revolutionary  activities,  including  the  Cali- 
fornia attorney  general.  It  would  be  presumptuous  on  our  part  as 
correctional  officers  to  offer  reasons  why  an  individual  elects  to  become 
involved  in  such  movements. 

We  find,  however,  that  the  most  commonly  employed  approach 
to  prison  revolutionary  recruitment  and  agitation  is  provided  through 
inmate  contact  with  members  of  the  legal  profession.  We  suggest  that 
your  committee  will  hear  very  much  the  same  type  of  testimony  in 
New  York  State. 

The  California  Department  of  Corrections  can  never  be  a  model 
for  other  States  until  a  pay  scale  and  fringe  benefit  package  for  cor- 
rectional officers  is  upgraded  and  brought  into  line  with  that  of  other 
law  enforcement  agencies.  The  correctional  officer  is  at  least  25  percent, 
and  that  is  a  conservative  estimate,  behind  San  Francisco  and  Los 
Angeles  sheriffs'  officers.  It  is  impossible  to  compete  in  recruitment  for 
young  men  unless  correctional  salaries  and  fringe  benefits  are 
competitive. 

I  might  add  that  I  have  been  recruiting  minorities  for  the  last  2 
months,  and  it  is  almost  impossible  to  recruit  the  qualified,  not  only 
to  recruit,  but  when  you  do  recruit,  to  retain  the  young  man  with  the 
greatest  potential. 

I  believe  equally  as  important  as  the  recruitment  of  qualified  per- 
sonnel is  their  training  and  academic  improvement.  Although  the 
California  Correctional  Officers  Association  will  introduce  legislation 
this  coming  year  in  California  for  peace  officers'  standard  of  training 
and  certification,  we  have  no  assurance  that  the  legislation  will  be 
passed  in  view  of  the  financial  strain  under  which  this  State  is 
operating. 

I  am  trying  to  be  brief  in  the  interest  of  time. 

In  summary,  the  California  Correctional  Officers  Association  cites 
the  revolutionary  movement,  the  existing  conspiracy  to  destroy  our 
system,  as  the  prime  cause  of  increased  prison  violence  and  murder. 
To  reverse  this  trend,  we  recommend  housing  revolutionary  inmates  in 
a  separate  maximum  security  facility.  We  do  not  see  this  as  the  ulti- 
mate solution.  However,  we  see  it  as  an  immediate  step  to  stop  the  blood 
bath  in  California. 

In  our  judgment,  and  we  are  not  accusing,  but  in  our  judgment 
groups  such  as  the  National  Lawyers  Guild,  the  California  Prisoners 
Union,  Prison  Lawyers  Association,  Coordinating  Council  for  Pris- 
oner Organizations,  Citizens  Committee  for  Prison  and  Parole 
Reform,  California  Rural  Legal  Assistance,  among  others,  and  indi- 
viduals such  as  Fay  and  Marvin  Stender,  attorneys,  and  others,  should 
be  investigated  and  if  found  to  be  oriented  towardrevolutionary  tactics, 
as  we  suspect  they  will  be,  in  our  judgment  they  should  be  held  to 
answer  criminal  charges,  including  any  connected  directly  or  indirectly, 
with  prison  murders  which  have  resulted  from  their  influence  on 
revolutionary  inmates. 
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We  further  recommend  that  the  correctional  officers'  salaries  be  im- 
mediately upgraded  from  25  to  35  percent,  fringe  benefits  be  provided 
for  proper  training  through  peace  officers  standard  of  training,  fully 
paid  health  benefits  be  offered,  and  that  the  retirement  benefits  for 
correctional  officers  be  equal  to  that  of  the  highway  patrol. 

The  California  Correctional  Officers  Association  believes  that  if  the 
only  argument  offered  for  pay  and  benefit  inequities  is  that  the  State 
of  California  is  not  financially  able  to  provide  the  money,  then  we  sug- 
gest that  the  Federal  Government  subsidize  correctional  salary  in- 
creases and  benefits  in  the  same  manner  as  cities  in  financial  trouble  are 
assisted.  We  also  recommend  that  the  Federal  benefits  available  to  law 
enforcement  agencies  be  provided  to  correctional  officers  to  enable  us 
to  recruit  and  retain  a  sufficient  number  of  professional  officers  and  to 
enable  us  to  continue  to  cope  with  a  demanding  responsibility  and 
keep  pace  with  a  changing  society. 

Thank  you. 

Mr.  Kastenmeier.  Thank  you,  Mr.  Camacho. 

I  would  like  now  to  ask  Aaron  Read,  Statewide  Coordinator  for  Cor- 
rectional Employees,  California  State  Employees  Association,  if  he 
would  like  to  make  a  brief  statement. 

Mr.  Read.  Mr.  Apfel  has  asked  if  he  could  go  ahead  of  me.  He  has 
a  meeting  to  attend. 

Mr.  Kastenmeier.  Secretary-Treasurer  Barney  Apfel,  of  the  Inter- 
national Brotherhood  of  Teamsters,  also  representing  state  employees. 
Mr.  Apfel. 

STATEMENT  OF  BARNEY  APFEL,  SECRETARY-TREASURER,  IN- 
TERNATIONAL BROTHERHOOD  OF  TEAMSTERS,  LOCAL  960,  SAN 
FRANCISCO 

Mr.  Apfel.  Thank  you  very  much,  Mr.  Read. 

Members  of  the  committee,  Mr.  Chairman,  Congressman  Dellums: 
My  name  is  Barney  Apfel.  I  am  secretary-treasurer  and  business  man- 
ager of  the  California  State  Correctional  Officers  Division  of  Team- 
sters Local  960  and  I  am  making  this  appearance  on  behalf  of  State 
correctional  officers  represented  by  our  local  union. 

I  appreciate  very  much  this  opportunity  to  appear  before  your  com- 
mittee and  to  discuss  with  you  the  volatile  and  critical  state  of  our 
prisons.  We  are  concerned  and,  indeed,  alarmed  about  the  state  of  af- 
fairs. Our  correctional  officers  work  under  the  most  trying  and  danger- 
ous conditions  prevailing  in  America  today.  They  are  abused,  threat- 
ened, maligned,  and  killed  while  performing  work  which  is  essential 
to  our  society. 

The  risks  and  hazards  of  their  job,  the  ever-present  feeling  of  crisis, 
the  total  unpleasantness  of  the  work  environment  are  all  rewarded  with 
poor  pay,  insufficient  staffing,  inadequate  safety  measures,  poor  work- 
ing conditions,  and  criticism  of  the  efforts  of  the  correctional  officer. 

We  recognize  that  the  prisons  reflect  what  is  happening  outside,  and 
that  the  prison  movement  is  closely  tied  to  the  general  climate  of  the 
country.  Despite  the  chaotic  and  almost  hopeless  situation,  we  cannot 
give  up.  We  must  find  ways  to  deal  intelligently  and  effectively  with 
our  crises. 
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I  would  like  to  discuss  with  you  in  more  specific  terms  some  of  the 
programs  in  which  we  are  actively  engaged.  We  seek  your  support  for 
these  programs. 

No.  1,  the  safety  of  correctional  officers.  More  has  to  be  done.  We  are 
in  need  of  increased  staffing.  We  request  that  emergency  appropria- 
tions be  made  available  by  the  legislature  to  increase  and  improve  elec- 
tronic equipment  vitally  needed  in  prisons  to  provide  greater  safety  for 
correctional  officers  and  other  employees. 

We  urge  creation  at  each  prison  of  a  safety  board,  consisting  of  one 
lieutenant,  one  sergeant,  and  three  officers,  one  for  each  watch.  This 
board  would  meet  regularly,  consider  suggestions  from  various  sources, 
and  primarily  from  correctional  officers,  to  improve  safety  of  person- 
nel. This  board  will  then  take  recommendations  to  the  warden  or 
superintendent.  At  such  meetings,  after  the  recommendations  have 
been  analyzed,  procedures  for  implementing  them  would  be  worked 
out. 

It  is  essential  the  prison  administration  have  input  from  correctional 
officers  themselves  if  the  safety  and  the  morale  of  the  men  is  to  be 
improved. 

No.  2,  change  the  status  of  correctional  officers  to  peace  officers,  and 
this  was  likely  testified  to  by  Warden  Parks.  We  solicit  your  support  in 
changing  the  status  of  correction  officers  to  peace  officers  in  order  that 
our  men  may  have  all  of  the  same  rights  and  privileges  of  peace  officers. 
Given  the  role  and  responsibility  of  correctional  officers,  nobody  can 
legitimately  justify  their  position  of  second-class  citizens  with  respect 
to  peace  officers.  Our  correctional  officers  must  be  in  the  same  category 
as  peace  officers  if  we  are  to  avoid  a  complete  breakdown  of  morale. 

We  must  improve  salaries  and  working  conditions.  Our  correctional 
officers  are  performing  work  which  is  more  hazardous  than  their 
counterparts  in  law  enforcement,  yet,  we  are,  on  the  average,  35  per- 
cent below  their  salary  schedule.  Something  is  terribly  wrong  here. 
The  salaries  for  correctional  officers  must  and  should  be  bolstered. 
Seniority  must  be  spelled  out  and  followed.  This  is  a  basic  condition 
which  has  widespread  adherence  in  the  public  and  private  section  of 
the  economy,  why  not  for  the  correctional  officer. 

A  uniform  allowance  should  be  provided.  That  no  uniform  allow- 
ance is  provided  is  absurd.  Most  peace  officers  have  such  an  allowance. 
We  must  seek  legislative  approval. 

Overtime  pay  instead  of  compensatory  time  off  is  a  must.  The 
State  personnel  board  now  has  this  matter  under  consideration.  We 
must  have  more  correctional  officers  if  peace  in  the  prisons  is  to  be 
maintained. 

Fifth,  inmates. 

Many  measures  have  to  be  taken  to  cool  the  situation  in  our  prisons : 

(a)  Felons  who  have  committed  crimes  of  violence  have  to  be  placed 
in  separate  maximum  security  prisons  so  that  the  dangers  to  other  in- 
mates and  to  correctional  officers  are  minimized.  We  think  this  makes 
a  lot  of  sense.  Instead  of  spreading  contagion,  violence  should  be 
isolated ; 

(b)  More  intensive  programs  of  rehabilitation  of  drug  addicts 
among  inmates  should  be  undertaken.  More  intensive  psychiatric  pro- 
grams should  likewise  be  considered,  particularly  among  those  inmates 
evidencing  violent  tendencies; 
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(c)  More  practical  programs  for  rehabilitation  should  be  consid- 
ered, programs  that  will  provide  more  interest  to  the  inmates  and 
improve  their  morale. 

(d)  More  incentives  for  good  behavior  should  be  provided,  includ- 
ing visits  by  spouses. 

Sixth  and  last,  governmental  appropriations  for  improved  prisons. 
California  has  to  allocate  more  money  to  the  prison  system.  The  Fed- 
eral Government  must  help  State  prisons  as  well.  At  least  $1  billion 
must  be  appropriated  by  the  Congress  immediately  to  improve  the  situ- 
ation. There  are  not  enough  correctional  officers,  not  enough  programs, 
not  enough  space,  not  enough  cells  and  too  many  prisoners  jammed 
into  them.  We  need  modernized  and  safe  prisons. 

Our  union  is  asking  every  California  Congressman  and  Senator  to 
support  Federal  legislation  that  will  provide  at  least  an  additional 
$1  billion  to  improve  the  prisons  of  our  country.  There  is  much  to  be 
done,  gentlemen  of  the  committee.  It  requires  your  immediate  atten- 
tion. There  are  many  improvements  we  can  make,  your  committee  and 
our  correctional  officers,  if  we  work  together.  We  ask  you  to  give  im- 
mediate and  serious  consideration  to  the  programs  we  have  suggested 
today. 

I  thank  you  most  sincerely  for  the  privilege  of  attending  or  appear- 
ing before  your  committee. 

Mr.  Kastenmeier.  Thank  you,  Mr.  Apfel. 

I  take  it  you  are  not  going  to  be  able  to  remain. 

Mr.  Apfel.  Yes;  we  will  remain  for  awhile.  We  are  prepared  to 
answer  any  questions  after  Mr.  Read  makes  his  statement. 

Mr.  Kastenmeier.  Your  statement  isn't  very  long,  is  it,  Mr.  Read  % 

Mr.  Read.  No,  sir. 

Mr.  Kastenmeier.  Why  don't  you  proceed,  Mr.  Read,  and  we  can 
ask  all  three  witnesses  questions. 

Mr.  Read  is  the  Statewide  Coordinator  for  Correctional  Employees, 
California  State  Employees  Association. 

STATEMENT  OF  AARON  READ,  STATEWIDE  COORDINATOR  FOR 
CORRECTIONAL  EMPLOYEES,  CALIFORNIA  STATE  EMPLOYEES 
ASSOCIATION 

Mr.  Read.  Mr.  Chairman,  members  of  the  committee,  I  am  Aaron 
Read,  full-time  staff  member  of  the  California  State  Employees 
Association.  We  represent  approximately  90  percent  of  all  employees 
in  corrections;  this  includes  not  only  the  correctional  officer,  but  all 
of  the  educational  staff,  rehabilitative  staff,  medical  staff,  and  support 
services. 

As  the  major  employee  organization,  we  would  like  to  submit  that 
the  dangerous  conditions  in  corrections  today  are  the  result  of  neglect. 
We  have  had  a  lot  of  talk  about  reform,  and  I  don't  really  know  what 
we  all  mean  when  we  say  reform.  Perhaps  if  we  can  just  say  change* 
I  think  employees  would  be  the  first  to  agree  that  we  need  reform  and 
that  we  need  changes.  However,  the  problems  before  ns  right  now, 
and  before  the  employees  in  this  State,  are  basic  ones  of  safety  and 
security. 

We  have  a  seeming  paradox  going  on  in  corrections  today  in  Cali- 
fornia, and  that  is,  our  inmate  population  is  lower  than  it  has  been 
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in  the  last  10  years.  However,  incidents  are  up  more  than  they  have 
ever  been.  We  have  had  violent  attacks  on  staff,  and  we  have  had 
33  violent  deaths  in  the  last  2  years,  nine  of  which  were  employees. 

I  believe  we  must  make  our  institutions  safe.  Then,  and  only  then, 
can  we  talk  about  rehabilitation  programs  and  reform. 

The  question  goes  to  reform  and  it  goes  to  rehabilitation.  We  submit 
that  you  can't  have  reform  and  rehabilitation  until  you  have  security, 
and  we  can't  have  security  until  we  improve  our  staffing  and  improve 
our  facilities. 

Now,  I  would  like  to  deal  with  those  two  issues  separately,  First 
of  all,  staffing.  We  appeared  before  the  Board  of  Corrections  and 
asked  for  additional  staffing  in  this  State.  Those  recommendations 
have  been  accepted  for  the  most  part  by  the  board,  and  are  now  on 
Governor  Reagan's  desk  for  his  approval.  The  staff  we  will  be  getting 
only  meets  minimal  standards;  we  need  more  staff. 

We  would  submit  that  your  committee  could  go  back  to  Washington 
and  help  us  in  the  area  of  training.  One-third  of  all  correctional  staff 
attend  either  community  colleges,  state  colleges,  or  universities.  They 
are  actively  pursuing  higher  education  to  improve  their  professional 
qualifications  to  do  the  job.  They  receive  no  support  from  the  State 
of  California.  Your  committee  could  offer  some  form  of  legislation 
that  would  provide  a  Federal  stipend  program  to  these  employees 
who  are  attending  college. 

In  addition  to  that,  we  think  a  training  academy  should  be  estab- 
lished for  all — and  I  say  all — corrections  employees  who  are  involved 
in  inmate  contact.  The  training  is  needed  not  only  in  the  areas  of 
safety  and  security  procedures  that  are,  of  course,  necessary,  but  we 
also  need  training  in  cultural  background,  counseling  techniques,  areas 
that  will  allow  our  employees  to  grow  professionally  and  advance 
within  the  system. 

_  We  have  in  our  State  a  safety  retirement  program  that  is  basically 
given  to  custodial  personnel.  This  program  became  effective  July  1 
and  simply  states  that  we  encourage  early  retirement,  and  therefore 
there  is  a  maximum  recruitment  age  of  35. 

We  are  now  recruiting  younger  employees  who  are  looking  at 
corrections  as  a  career.  We,  therefore,  want  to  offer  them  opportunities 
for  training  and  professional  advancement  which  we  think  are 
necessary. 

In  the  area  of  salary  and  benefits,  we  feel  there  is  also  something 
that  Congress  can  do,  and  that  is  to  sponsor  legislation  to  provide 
improved  benefits  for  correctional  employees  when  they  are  either 
murdered  or  maimed  so  that  they  can't  continue  to  work. 

In  the  area  of  facilities,  we  feel  that  a  new  institution  is  needed. 
However,  the  thrust  of  this  institution  should  be  one  that  has  not  only 
controls  necessary  but  also  offers  psychiatric  programs. 

Such  an  institution  was  proposed  for  California  a  couple  of  years 
ago.  A  million  dollars  has  been  spent  on  planning  and  purchasing 
land,  but  the  institution  was  never  built. 

There  is  a  report  that  you  referred  to  earlier,  Mr.  Chairman,  called 
the  Keldgord  report,  and  that  report  calls  for  closure  of  Folsom  and 
San  Quentin.  It  is  no  secret  that  these  two  institutions  are  old.  We 
believe  if  they  are  closed,  you  had  better  have  some  place  to  put  men 
who  are  currently  housed  there.  I  don't  think  the  proposal  that  some 
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of  these  men  could  be  housed  in  community-level  treatment  programs 
is  realistic.  Those  men  will  tear  those  county  jails  apart  and  be  gone 
by  morning. 

"We  suggest  that  perhaps  newer  institutions  might  resolve  some  of 
the  problems  of  managing  inmates  and  controlling  movement  and  thus 
allow  improved  programing. 

All  in  all,  I  think  we  can  summarize  by  saying,  we  all  want  reform 
and  changes,  because  none  of  us  want  to  see  killings  that  exist  through- 
out our  Nation,  and  particularly  the  recent  severe  tragedies. 

With  that,  I  would  submit  it  is  going  to  cost  a  lot  of  money  to 
correct  the  situation ;  and  to  the  extent  that  the  Federal  Government 
can  help  us  with  additional  money,  I  think  we  will  all  be  better  off. 

Mr.  Kastenmeier.  Thank  you,  Mr.  Read. 

I  think  all  three  of  you  impart  in  your  remarks  many  constructive 
ideas.  I  think  all  three  of  you  also  in  part  express  concern  arising, 
perhaps,  out  of  an  understandable  anxiety  about  the  violence  which 
you  believe  to  be  a  result  of  revolution  or  something  similar  in  the 
present  system. 

Mr.  Camacho,  I  don't  know  who  prepared  your  statement,  but 
I  must  take  exception  to  page  7— the  criticism  of  a  number  of  groups 
and  individuals,  including  two  attorneys,  one  of  whom  has  already 
testified  here  today.  You  said,  "If  found  to  be  subversive"  et  cetera. 
First  of  all,  this  is  not  the  House  Un-American  Activities  Committee. 
They  may  have  been  here  years  ago. 

Second,  any  of  the  lawyers  and  others  are  accountable  to  the  courts 
and  their  own  bar  associations.  If  any  individual  has  committed  a 
crime,  they  would  be  held  to  answer  for  it.  Therefore,  I  really  don't 
see  the  relevance  of  the  statement  at  all . 

Mr.  Camacho.  Mr.  Chairman,  our  association  was  involved  in  an 
investigation  of  the  California  Rural  Legal  Assistance  several  months 
back.  In  preparing  our  statement,  we  found  plots  by  some  subversive 
attorneys — strike  that — by  Movement  attorneys,  that  dealt  with  bring- 
ing weapons  into  the  institutions,  and  murdering  correctional  officers, 
and  I  am  not  going  to  apologize  for  our  statement. 

I  realize  that  this  is  the  wrong  committee,  however,  Ave  have  some 
very  strong  feelings  in  this  area.  We  have  lost  nine  correctional  per- 
sonnel in  2  years,  nine  personnel  that  we  do  not  feel  we  had  to  lose. 

The  emotion  that  the  correctional  officer,  when  he  knows — and, 
incidentally,  our  package  was  turned  over  to  the  attorney  general's 
office — but  when  the  correctional  officer  in  his  heart  feels  that  the  peo- 
ple are  purposely  perpetrating  to  harm  him,  plotting  to  murder  him, 
he  has  to  get  emotional.  It  is  an  emotional  subject. 

Mr.  Kastenmeier.  I  appreciate  that  it  is  an  emotional  subject,  and 
it  is  really  too  bad,  not  only  because  of  the  tragedies  that  have  oc- 
curred, but  also  because,  with  the  polarization  that  might  be  taking 
place,  it  is  difficult  to  seek  improvement. 

I  would  like  to  yield  to  the  gentleman  from  Massachusetts. 

Mr.  Camacho.  May  I  make  one  statement,  please. 

Mr.  Kastenmeier.  Yes,  of  course. 

Mr.  Camacho.  Recently  I  received  a  phone  call  from  20  correctional 
officers  at  Soledad,  "Hey,  we  haven't  had  any  problems  here  re- 
cently, since  we  transferred  our  troublemakers.  Why  don't  we  volun- 
teer 1  day  off  to  have  a  party  for  the  inmates  and  their  families  out 
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in  industries?"  It  is  the  only  area  that  we  have  large  enough  to  accom- 
modate that  many  people.  They  said,  "We  will  volunteer  1  day's  pay 
and  come  here  on  our  own,  to  supervise  a  party." 

So,  you  see,  I  think  that  the  correctional  officers  and  the  inmate  who 
is  truly  trying  to  help  himself  are  very  close  together.  It  is  a  small,  very 
minute  segment  of  our  population  that  has  held  them  back,  that  is  hell- 
bent on  violence  and  murder. 

Mr.  Kastenmeier.  That  is  a  rather  complex  question  as  to  why 
certain  individuals  behave,  at  least  in  terms  of  the  institution,  in  a 
way  that  is  unacceptable  as  to  violence. 

I  have  no  doubt  that  the  correctional  officers  in  many  respects  are 
interested,  many  of  them,  in  the  welfare  of  the  inmates  generally. 
Some  of  the  programs,  so  far  as  training  and  education  of  correctional 
personnel,  are  directed  to  that  end. 

I  yield  to  the  gentleman  from  Massachusetts. 

Mr.  Drinan.  I  have  no  questions.  Thank  you  for  coming. 

Mr.  Kastenmeter.  The  gentleman  from  Illinois. 

Mr.  Mikva.  Mr.  Camacho,  let  me  elaborate  a  little  bit  on  those  re- 
marks. You  know,  I  think  you  make  a  big  mistake  if  you  assume  that 
this  subcommittee,  or  anybody  else  looking  at  prisons,  is  operating  on 
the  assumption  that  there  is  something  wrong,  inherently  or  generi- 
cally.  with  the  correctional  officers.  I  have  a  deep  respect  and  concern 
for  them,  and  their  circumstances  of  employment.  I  think  they  have 
been  on  the  short  end  of  the  stick,  not  only  in  California,  but  all  over 
the  country.  We  are  beginning  to  realize  how  incredible  it  is  that  they 
have  been  the  dedicated  and  conscientious  group  they  have,  consider- 
ing the  poor  working  conditions,  poor  pay,  and  everything  else  that 
has  happened. 

So  you  should  be  welcoming  the  new  attention,  not  only  of  this  sub- 
committee, but  of  the  lawyers  and  others,  because  it  is  only  when  these 
things  are  brought  to  the  public  arena  that  they  are  going  to  be  cor- 
rected. I  would  urge  those  that  are  concerned  about  inmate's  rights 
to  make  it  very  clear  in  their  discussions  that  they  are  not  assuming 
that  the  basic  problem  is  the  fault  of  the  correction  officer. 

So  I  would  urge  you  to  choose  your  words  a  little  more  carefully 
than  I  think  you  did  in  your  statement.  If  there  is  any  lawyer  or  any- 
body else  whom  you  think,  or  someone  else  thinks,  is  guilty  of  aiding 
and  abetting  violence,  you  know  what  your  duty  is.  As  for  your  atti- 
tude toward  any  particular  lawyers  as  to  whom  you  don't  think  you 
have  the  necessary  proof,  I  think  you  do  harm  to  the  whole  cause — not 
only  of  prison  reform,  but  to  the  improvement  of  the  employment  sit- 
uation of  correctional  officers,  as  well. 

I  know  you  care  very  deeply  for  them.  I  hope  you  will,  in  your  mind 
and  in  future  statement,  consider,  before  you  do  generalize  about  a 
group,  or  any  individuals,  the  possibility  of  finding  a  different  way 
of  getting  at  the  problem. 

Mr.  Camacho.  Mr.  Mikva,  if  I  may,  if  you  read  our  statement,  we 
suggested  that  these  groups  be  investigated. 

Mr.  Mikva.  You  also  suggested  they  were  subversive  and  should  be 
indicted  for  murder. 

Mr.  Camacho.  No,  sir.  We  say,  if  found  to  be  subversive,  that  is  a 
big  word,  sir. 
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Mr.  Mikva.  Let  me  ask  it  of  you  very  pointblank.  Do  you  approve 
of  lawyers  coming  into  prisons,  seeking  to  file  writs,  and  investigating 
the  files  of  individual  inmates?  Do  you  welcome  them? 

Mr.  Camacho.  That  is  a  loaded  question.  We  believe  the  inmate 
should  have  a  right  to  counsel  and  that  all  of  his  rights  should  be  pro- 
tected, but  we  also  believe  that  only  responsible  attorneys  should  be 
allowed. 

When  I  say  this,  you  and  I  are  going  to  get  into  a  big  conflict. 

Mr.  Mikva.  Yes,  we  are. 

Mr.  Camacho.  Being  a  layman  and  not  a  lawyer,  I  say  that,  if  we 
find  proof  that,  indeed,  one  of  the  attorneys  is  subscribing  to  the  revo- 
lutionary movement,  and  I  have  personally  seen  letters  addressed  by 
attorneys  that  start  with  "Dear  Comrade,"  and  I  have  seen  books  sent 
into  the  prison  that  say,  "It  is  necessary  for  my  client  to  read  this  in 
preparation  for  his  case,"  and  the  books  are  Che  Guevara,  Revolution 
or  Death,  Red  China  Today,  we  wonder  what  their  intent  is.  If  nothing 
else,  we  wonder  about  their  intent. 

Mr.  Mikva.  Mr.  Camacho,  I  suspect  we  will  not  make  a  great  deal 
of  progress  pursuing  this  line  of  questioning  much  further. 

Let  me  ask  you  another  question.  Actually,  I  address  this  to  all  three 
of  you.  How  do  your  associations  feel  about  the  hiring  of  ex-inmates 
by  the  corrections  department? 

Mr.  Camacho.  Again,  we  have  to  relate  to  the  individual.  I  can  think 
of  one  inmate  we  offered  a  job  to  in  prison.  He  felt  that  the  inmate 
pressure  would  be  too  great  due  to  the  fact  that  he  had  been  incar- 
cerated. I  don't  know.  It  would  depend  on  the  fairness  to  the  individual. 

Mr.  Mikva.  Most  States  have  laws  that  forbid  employment  of  ex- 
inmates  in  penal  institutions  of  any  kind.  Do  you  have  any  opinion  as 
to  whether  those  laws  should  be  repealed,  and  the  question  of  employ- 
ment of  ex-offenders  be  decided  on  a  one-by-one  basis  ? 

Mr.  Camacho.  We  now  have  inmates  working  for  us,  quite  a  number 
of  them.  They  are.  for  the  most  part,  not  in  contact  with  inmates.  I 
believe  in  that  vein  there  is  nothing  wrong  with  it. 

Mr.  Read.  I  would  like  to  comment  on  that.  I  have  some  personal 
knowledge  of  a  program  going  on  in  California  now.  I  wish  you  would 
have  had  time  to  tour  some  of  the  other  institutions.  The  one  I  am 
referring  to  now  is  Chino,  California,  Institution  for  Men.  I  went 
down  to  Chino  and  I  understand  they  have  inmates  currently  working 
in  youth  authority  as  counselors.  They  go  over  to  a  nearby  institution 
called  the  Youth  Training  School,  which  is  a  school  in  the  Department 
of  Youth  Authority.  It  is  not  a  civil  service  job.  I  guess  it  is  a  voluntary 
program  currently.  However,  if  a  law  is  passed,  I  am  sure  that  the 
Department  of  Youth  Authority  would  like  to  put  them  into  positions. 

I  talked  to  the  staff  of  the  Youth  Training  School  and  they  were 
very  pleased  with  having  inmates  from  Chino  there. 

Mr.  Apfel.  Mr.  Chairman,  it  is  our  feeling  that  that  question  has 
been  asked  and  answered  by  the  director  and  Warden  Park.  However, 
in  all  fairness,  I  would  say,  as  a  layman,  I  am  really  not  qualified  to 
say  whether  an  ex-felon  should  or  should  not  employed  as  a  cor- 
rectional officer. 

However,  I  believe  this  would  necessitate  a  professional  opinion, 
and  if,  so  recommended,  our  Teamsters  Division  of  Correctional  Of- 
ficers would  be  in  favor  of  that  recommendation. 
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May  I  just  ask  a  question,  Chairman  Kastenmeier  ? 

Mr.  Kastenmeier.  You  may  make  a  statement. 

Mr.  Apfel.  It  is  in  the  form  of  an  inquiry.  I  want  to  say  this,  if  I 
may,  to  you,  sir.  I  saw  you  on  television,  you  were  very  articulate, 
regarding  the  plight  of  the  inmates  on  TV  and  heard  nothing  re :  the 
correctional  officers.  I  just  ask  you  this.  The  entire  thrust  of  this  hear- 
ing is  regarding  the  inmates.  I  have  two  concerns.  The  first  would  be, 
would  I  be  in  order,  Mr.  Chairman  and  members  of  the  committee,  to 
inquire  of  you,  how  much  time  did  the  committee  spend  with  the  cor- 
rectional officers  to  try  to  find  their  particular  problems  ?  This  is  meant 
most  respectfully,  because  I  say  to  you  that  in  your  television  appear- 
ances showed  you  speaking  primarily  about  the  inmate.  I  don't  think 
we  will  ever  find  a  solution  to  this  problem  unless  all  parties  are  seri- 
ously considered. 

Mr.  Kasteistmeter.  In  answer  to  your  question,  yes,  I  regard  the 
brief  interview  as  not  satisfactory  for  expressing  the  entire  interest 
and  parameters  of  concern  of  this  subcommittee. 

As  was  indicated  in  questioning,  this  subcommittee  is  interested  in 
correctional  personnel.  This  is  Why  at  least  one  of  you  was  sought  out 
and  all  three  of  you  are  welcome. 

I  would  furthermore  state,  and  I  think  other  members  would  desire 
to  comment,  we  purposely  in  each  institution  tried  to  talk  to  and  to 
interview  correctional  personnel  with  the  purpose  in  mind  of  deter- 
mining what  their  problems  were.  This  subcommittee  well  knows  the 
figure  that  you  start  at  and  what  your  pay  scale  is,  and  we  well  know 
what  the  normal  police  officer  is  now  getting  in  California. 

I  assure  you,  Mr.  Apfel,  we  are  concerned  about  correctional  officers 
as  well  as  institutions  as  a  whole :  the  inmates  as  well  as  the  public. 
This  is  a  question  that  has  many  implications  for  many  people.  That  is 
why  we  welcome  you  here  this  morning. 

The  gentleman  from  New  York. 

Mr.  Fish.  I  want  to  thank  the  chairman  for  yielding. 

When  we  went  to  San  Quentin,  I  made  it  a  point  to  talk  with  a  cor- 
rectional officer.  This  was  with  Mr.  Park.  The  day  before  we  actually 
had  a  briefing  by  some  of  the  correctional  officers'  representatives. 

Now,  when  we  took  our  tour  of  San  Quentin,  I  did  discuss  with  some 
of  your  employees  what  their  conditions  were  like  and  what  their  con- 
cerns were.  Some  of  them,  at  least  two  of  them,  indicated  a  reluctance 
to  talk  to  us  as  we  went  around.  Actually,  one  of  them  told  me 
that  I  should  refer  my  inquiries  to  Mr.  Park.  It  seemed  to  me  that  since 
they  did  have  representatives  that  we  had  been  briefed  by  before,  and 
we  knew  that  you  were  going  to  be  here  this  morning,  perhaps  it  would 
be  better,  since  they  were  organized  and  had  associations,  since  they 
were  reluctant  to  talk,  and  we  ought  to  wait  for  you  to  come  here.  That 
is  the  difficulty,  I  think,  in  the  approach. 

Mr.  Apfel..  I  have  one  other  concern,  if  I  might  mention  it,  Mr. 
Chairman. 

Mr.  Kastenmeier.  Does  the  witness  desire  to  comment  further? 

Mr.  Apfel..  Yes,  I  do,  on  one  other  issue.  It  is  a  very  relatively  short 
concern.  It  alludes  somewhat  to  Warden  Park's  concern  commenting  on 
the  victim.  When  will  there  be  an  important  subcommittee  such  as  this 
established  to  take  testimony  and  hear  the  words  of  the  victims  as  well 
as  the  inmates ;  will  there  ever  be  such  a  subcommittee  established  ? 
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Mr.  Kastenmeier.  Of  course  this  is  not  a  subcommittee  that  is  at 
this  moment  primarily  interested  in  a  broad  area  called  crime. 

There  are,  I  would  inform  you,  Mr.  Apfel,  a  number  of  proposals  in 
the  House  of  Kepresentatives,  and  I  believe  in  the  Judiciary  Com- 
mittee, with  the  purpose  of  aiding  the  victim,  both  in  terms  of  economic 
loss  and  other  terms.  These  proposals  are  in  the  form  of  bills  and  gen- 
erally are  under  consideration  now  in  the  Congress.  Merely  because 
this  subcommittee's  scope  of  inquiry  relates  to  corrections  only  does  not 
mean  that  the  Congress  or,  indeed,  ourselves  in  other  capacities  are  not 
interested  in  the  question  of  the  victims  of  crime. 

I  yield  to  the  gentleman  from  Pennsylvania. 

Mr.  Biester.  I  asked  the  chairman  to  yield  because  it  seems  to  me 
that  your  comment  deserves  really  a  complete  answer. 

The  work  that  the  correction  officers  do  and  the  spirit  in  which  it 
is  done  is  perhaps  exemplified,  as  well  as  by  anyone  else,  by  a  young 
lady  who  serves  as  a  lieutenant  in  Santa  Rita  who  is  in  charge  of,  I  be- 
lieve, the  women's  section  that  we  saw  while  we  were  there.  She  has 
been  with  the  corrections  system  in  Alameda  County  for  12  years.  She 
was  formerly  a  registered  nurse.  She  expressed  herself  quite  frankly 
about  the  problems  in  the  institution  and  did  not  attempt  to  apologize 
for  the  shortcomings  experienced  in  that  institution.  I  felt  that  she 
was  a  dedicated  officer. 

We  spoke  with  and  listened  to  many,  many  corrections  officers  in 
the  course  of  touring  Soledad  and  San  Quentin.  In  fact,  one  of  the 
observations  made  by  one  of  them  in  Soledad  was  the  need  for  housing 
for  correctional  officers  in  the  area  of  prisons,  the  fact  they  must 
come  from  many  miles  away  because  it  is  impossible  in  that  area  to 
maintain  decent  housing  for  the  salaries  they  are  paid  or  likely  to  be 
paid,  with  improvements  that  we  talk  about. 

It  seemed  to  me  that  all  of  these  now,  and  the  men  and  women 
with  whom  we  talked,  they  felt  a  sense  of  purpose  about  what  they 
were  doing.  It  made  a  difference  to  society  whether  corrections  were 
handled  in  the  right  way.  So  when  we  talk  about  prisons,  we  are  not 
talking  about  just  inmates  or  just  the  correctional  staff,  we  are  talk- 
ing about  the  potential  victims  of  those  inmates  whom  we  can  touch 
in  a  way  and  change  the  way  they  look  at  life  and  change  them  into 
law-abiding  people.  Every  time  we  are  able  to  do  that  successfully,  we 
have  prevented  one,  two,  or  a  dozen  other  crimes  from  occurring.  In 
that  sense,  therefore,  your  work  is  important  because  it  may  prevent 
crime,  and  in  that  sense  potential  victims  are  also  considered  as 
beneficiaries.  •  : 

Mr.  Kastenmeier.  The  gentleman  from  Michigan. 

Mr.  Conyers.  I  will  be  brief,  Mr.  Chairman. 

I  think  this  will  be  a  very  important  part  of  the  record — the  fact 
that  the  representatives  of  members  of  the  labor  movement,  as  it  were, 
would  come  before  us  and  express  honestly  their  feelings  on  the 
subject. 

Let's  examine  the  full  picture  while  we  are  here.  We  have  talked 
about  that  minute  segment  of  inmates  who  allegedly  create  trouble, 
whom  you  have  labeled  and  designated  as  revolutionary  militants,  and 
who  are  alleged  to  be  committed  to  destroying  the  system.  But  should 
we  not  in  fairness  also  talk  about  that  minute  segment  of  correctional 
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officers  whose  sadism,  whose  brutality,  and  whose  abuse  of  the  inmates 
have  led  at  times  to  their  removal,  as  well  as  to  only  being  given,  un- 
fortunately, reprimands  that  allow  them  to  stay  in  constant  and  close 
touch  with  inmates,  thereby  precipitating  the  very  kinds  of  situations 
that  endanger  correctional  officers'  lives  ?  I  think  that  the  psychology, 
the  dynamics,  of  captors  and  captives  has  to  be  a  subject  that  all  of  us, 
especially  you,  have  to  more  carefully  examine. 

The  reason  I  am  saying  this  is  that  we  know  that  there  is  no  such 
thing  as  an  all-perfect  correctional  officer,  just  as  there  is  no  such 
thing  as  an  all-perfect  Member  of  Congress.  So  we  come  to  you  in 
hopes  that  we  air  these  disabilities  fairly  and  honestly. 

Now,  the  inmates  that  I  think  you  have  mislabeled — I  think  very 
carelessly  in  many  instances — have  gone  out  of  their  way,  to  my  com- 
plete surprise,  to  point  out  that  there  are  many  good  correctional  of- 
ficers. I  have  asked  them  repeatedly,  are  all  of  these  officers  bad  ?  These 
are  people  in  isolation  who  are  considered  dangerous,  whom  you  have 
termed  revolutionary,  who  very  honestly  have  said,  time  after  time, 
there  are  good  officers,  they  are  not  all  bad.  One  inmate  said  about 
an  officer  standing  nearby — Congressman  Fish  was  with  me  in  one  in- 
stance— "That's  a  good  officer.  He  is  sympathetic."  We  pursued  the 
questioning.  "We  said,  "Is  he  in  jeopardy  with  his  fellow  officers  be- 
cause he  is  too  sympathetic  to  the  welfare  of  the  inmates?"  He  said, 
"We  don't  let  everybody  know  what  we  say  about  him." 

I  think  this  information  should  be  examined  very  carefully,  gen- 
tlemen. Here  are  the  people  you  branded  as  having  to  be  separated,  as 
a  danger  to  life  and  limb,  who  will  testify  that  there  are  many  good 
correctional  officers. 

I  know  about  the  emotional  nature  of  this  subject  for  the  correc- 
tional officer.  We  knew  of  the  incidents  2  days  after  August  21 — the 
day  of  the  George  Jackson  incident — correctional  officers  went  in  at 
San  Quentin  and  pulled  out  the  black  inmates  who  were  considered  to 
be  revolutionaries,  militants,  and  they  were  forcibly  removed  of  their 
hair.  Are  any  of  you  not  aware  of  those  incidents? 

I  think  they  are  fairly  common  knowledge.  I  won't  press  you  for  a 
response.  But  we  know  about  the  emotional  nature  of  the  situation. 
We  had  inmates  tell  us  that  some  of  them  had  been  subjected  to  beat- 
ings, hauled  out  of  their  cells,  had  mace  sprayed  in  their  face.  And 
they  told  us  that  some  of  the  correctional  officers  came  back  the  next 
day,  or  later  and  said,  "Look,  we  are  sorry  about  what  happened, 
but  we  were  just  so  caught  up  with  what  was  going  on  here,"  and 
they  apologized. 

So  we  had  inmates  telling  us  that  these  correctional  officers  said  they 
realized  they  had  acted  out  of  emotion,  and  they  actually  came  and 
apologized.  One  imnate,  an  alleged  revolutionary,  said,  "Well,  that 
is  O.K.  I  can  understand  how  that  goes."  We  have  had  testimony  from 
inmates  who  told  us  that  one  correctional  officer  brought  the  form 
21 — the  write-up  slip — back  and  tore  it  up.  He  said,  "I  wrote  this  up 
on  you  in  a  moment  of  passion,  and  I  apologize." 

I  think  we  should  take  into  account  these  kinds  of  human  relation- 
ships because,  in  a  sense,  all  of  you  are  part  of  these  correctional  in- 
stitutions and  sometimes  it  is  perhaps  difficult  to  tell  the  captors  from 
the  captive. 
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There  are  just  a  couple  of  other  points  that  I  want  to  ask  you  about. 
It  has  been  stated  here  that  you  don't  have  too  many  black  officers,  not- 
withstanding your  recruiting.  I  request  you  to  ask  yourselves,  are  you 
perhaps  the  best  candidate  to  go  out  into  the  community  and  recruit 
officers  ?  Many  of  them  do  not  want  to  participate  in  the  kinds  of  ac- 
tivity that  characterize  correctional  work. 

If  we  are  going  to  upgrade  it,  if  we  are  going  to  bring  honor  and  dig- 
nity to  this  type  of  work — and  I  think  everyone  on  this  subcommittee 
is  determined  to  do  that — we  have  to  also  recognize  that  if  there  is  a 
system  of  terror  that  characterizes  the  institution,  it  is  the  correctional 
officer  who  carries  out,  enforces,  and  delivers  that  kind  of  brutality. 
So  let's  speak  honestly  to  each  other,  gentlemen,  and  let's  try  to 
pledge  that  we  will  all  do  the  best  that  we  can  in  our  respective  func- 
tions until  we  have  integrated  the  correctional  officers,  not  just  in  Cali- 
fornia but  throughout  this  country.  It  seems  really  impossible  to  reduce 
the  atmosphere  of  racial  tension  that  is  so  prevalent  m  most  of  our  in- 
stitutions, unless  we  do  so. 

I  would,  like  all  of  you  to  comment  on  this. 

Mr.  Camacho.  May  I  answer  your  assertion  that  regimented  bru- 
tality leads  to  violence. 

One  of  the  things  that  made  these  killings  at  Soledad,  the  four  kill- 
ings that  we  had,  so  hard  to  figure  out  were  that  the  first  officer  who 
was  killed,  by  the  standards  of  all  inmates,  was  one  of  the  officers  who 
had  some  real  feelings  for  inmates.  In  fact,  I  personally  had  several 
inmates  come  to  me  and  say,  "Why  him  ?  We  have  got  some  bad  guys, 
but  he  was  not  one  of  them."  The  program  administrator  who  was 
killed  at  Soledad  was  also  known  to  be  an  inmate's  friend.  I  use  those 
two  because  one  was  killed  by  blacks,  and  one  was  killed  by  whites, 
so  it  is  not  an  ethnic  thing. 

I  have  worked  at  Soledad  for  13  years,  and  I  believe  it  to  be  my 
responsibility  to  report  any  brutality  inflicted  on  an  inmate  by  an 
officer.  If  we  were  as  brutal  as  some  people  would  have  you  believe, 
I  wouldn't  be  working  there. 
Mr.  Kastenmeier.  Are  there  any  other  responses? 
Mr.  Camacho.  May  I  just  finish.  In  answer  to  your  question  on 
minority  recruiting,  I  was  involved  in  minority  recruiting  for  3 
months.  A  black  correctional  officer  and  I  went  to  several  communities 
in  the  recruitment  of  brown  and  black  correctional  officers,  because 
we  realized  the  need  for  them.  We  found  that  we  were  fairly  successful 
in  recruiting  brown  correctional  officers,  some  with  2  and  3  years  of 
college. 

However,  we  recruited  very  few  blacks,  the  main  problem — I  wish 
Mr.  Ferguson,  who  was  recruiting  with  me,  were  here  today — the 
main  problem  that  we  found  in  recruiting  the  black  officer  is  the  com- 
munity pressure.  Law  enforcement  agencies  are  finding  this  to  be  true, 
also.  In  some  areas  a  black  law  enforcement  agent  will  have  a  locker 
at  the  police  department  and  will  change  his  uniform  and  go  home  in 
civilian  clothes.  It  is  just  not  the  in  thing  to  be  when  you  live  in  that 
community. 
That  is  where  we  should  start  working,  to  change  the  trend  there. 
Mr.  Read.  Yes,  I  would  like  to  respond  briefly  on  the  role,  again,  of 
the  correctional  officer. 
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You  mentioned  that  there  is  a  small  segment  of  the  inmates  who 
perhaps  need  to  be  controlled  more  closely  than  others.  Likewise  there 
is  probably  a  certain  percentage  of  employees,  and  I  think  you  said 
correctional  officers,  who  would  seem  to  need  to  be  controlled,  too. 
We  have  procedures  in  merit  civil  service  for  disciplinary  action  if 
an  employee  is  caught  doing  something  wrong. 

Another  comment  is  that  we  expect  from  our  correctional  officers 
that  they  are  really  counselors,  that  they  are  psychologists,  that  they 
control  people  and  they  do  a  whole  myriad  of  activities,  all  encom- 
passed in  that  one  phrase,  correctional  officer.  He  is  a  lot  of  things  to 
a  lot  of  people. 

I  would  suggest,  for  the  salary,  we  already  recognized  it  is  low,  it 
is  very  difficult  to  obtain  people  with  the  background  and  training 
very  necessary  to  cope  with  all  of  these  demands  placed  on  him. 

So,  again,  I  strongly  urge  that  we  look  into  the  area  of  training. 
Again,  the  institutions  function  on  the  relationships  that  exist  between 
inmates  and  staff.  We  want  to  improve  those  relationships  because  the 
environment  we  have  today  is  different  than  it  has  been  in  past  years. 
Indeed,  our  correctional  employees  need  additional  kinds  of  skills  to 
cope  with  today's  environment.  We  strongly  urge  your  support  of 
training  funds. 

Again,  I  might  add  this  footnote,  that  in  my  investigation  I  found 
one  4-year  institution  that  offered  a  college  degree  in  corrections.  We 
have  other  titles,  and  most  of  them  are  police  work,  but  I  mean  the 
real  work  of  corrections  and  correctional  institutions.  I  found  a  tre- 
mendous void  in  our  higher  education  system. 

I  think,  again,  if  we  could  offer  a  stipend  to  employees,  a  third  of 
them  are  currently  going  without  compensation  at  all.  I  think  we 
would  be  making  a  step  in  the  right  direction. 

Mr.  Apfel.  Congressman  Conyers,  I  think  that  we  must  be  realistic 
aboutyour  statement  regarding  recruitment.  No  one  knows  better  than 
you,  Congressman  Conyers  and  the  committee,  what  has  happened  in 
the  last  5  years  regarding  entrance  levels  for  the  minority  groups, 
regarding  recruitment  in  security  in  our  police  department. 

Mr.  Conyers.  What  has  happened  ? 

Mr.  Apfel.  I  would  be  glad  to  alert  you  to  it.  In  San  Francisco, 
I  have  been  privileged  to  serve  on  the  Human  Rights  Commission  for 
6  years,  and  I  believe  I  am  qualified  to  say  for  many  years,  in  many 
instances,  the  city  and  county  of  San  Francisco,  in  a  sincere  desire  to 
get  black  policemen  into  the  department,  have  even  given  serious 
thought  toward  lowering  the  standards  of  minorities  toward  the 
black  individuals,  as  witnessed  in  Q-2  firemen  or  Q-2  policemen. 

The  point  I  am  trying  to  make  is  you  know  as  well  as  I  do,  Congress- 
man Conyers,  there  is  a  very  concentrated  effort  made  in  all  levels  of 
police  work  to  get  the  black  individual  interested  in  police  work.  The 
reason,  I  would  assume,  is  where  you  have  a  committee  watching  exam- 
inations, where  you  have  certain  training  situations  and  pre  exam 
help  is  given  to  the  blacks  that  are  not  perhaps  given  to  the  Caucasian. 

I  notice  you  smile,  sir,  but  facts  are  facts. 

Mr.  Conyers.  You  know  perfectly  well,  Mr.  Apfel,  you  and  I  both 
well  know,  that  correctional  officers'  standards  are  so  low  now  that  to 
supposedly  "lower"  them  for  black  individuals,  as  you  suggest,  would 
be  literally  to  throw  standards  out  the  window.  There  were  no  gradu- 
ation certificates  required  until  recently. 
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I  would  like  us  to  be  candid  enough — and  I  think  we  have  engaged 
in  a  very  interesting  exchange  of  ideas  this  afternoon — to  realize  that 
the  racism  existing  in  our  society  does  not  disappear  when  you  are 
dealing  with  the  employment  of  correctional  personnel  and  with  the 
treatment  of  our  citizens  who  are  incarcerated.  I  didn't  expect  to  find 
it  otherwise,  of  course.  So  I  don't  think  that  "lowering"  standards 
for  blacks  is  going  to  suddenly  result  in  increased  number  of  applicants. 
Mr.  Apfel.  That  is  an  unfair  assumption,  I  did  not  say  that.  Your 
assumption  to  me  indicates  that  only  Caucasian  C.O.'s  are  sadists  oper- 
ating in  prisons,  and  the  reasons  there  are  so  few  blacks  in  the  correc- 
tion department  is  because  there  are  no  black  sadists  working  as  C.O.'s. 
That  is  not  the  case,  and  furthermore,  I  did  not  infer  to  lower  entrance 
standards  for  blacks  or  anyone  else. 

I  have  been  trying  to  explain  to  you,  perhaps  not  in  a  very  clear 
manner,  the  reason  there  are  so  many  Caucasians  in  security  and 
police  work.  Regarding  minority  groups  not  joining  the  departments, 
there  are  many  reasons  for  it. 
Mr.  Kastenmeier.  The  gentleman  from  Illinois. 
Mr.  Railsback.  I  would  like  to  thank  the  witnesses  for  coming.  I 
think  that  some  of  their  remarks  have  been  very  helpful  and  well 
directed. 

Mr.  Biester.  I  would  like  to  thank  these  three  gentlemen  and  Mr. 
Read  for  the  last  answer  he  gave.  I  think  it  was  a  very  fine  answer, 
and  it  displays  the  kind  of  rational  concern  that  we  should  focus  on. 
Mr.  Kastenmeier.  The  gentleman  from  New  York,  Mr.  Fish. 
Mr.  Fish.  Mr.  Read,  you  spoke  of  the  expectations  of  the  various 
skills  that  we  demand  of  corrections  personnel  and  you  say  that  the 
Federal  financing  of  further  training  would  be  helpful.  I  think  it 
would  be  a  contribution  if  you  gentlemen  went  to  the  personnel  in- 
volved and  would  formulate  your  own  program.  We  have  been  told 
today  there  is  1  week's  training  and  some  50  hours  on  the  job  training. 
For  what  is  demanded  of  the  individual  today,  I  personally  find  that, 
and  I  think  I  speak  for  the  subcommittee,  totally  inadequate. 

I  was  glad  to  hear  of  your  expression  on  behalf  of  the  Teamsters, 
Mr.  Apfel,  on  the  subject  of  hiring  ex-inmates.  I  think  that  you 
and  other  union  members  could  be  enormously  helpful.  I  know,  for 
example,  that  the  Teamsters  have  more  ex-inmates  in  their  ranks  than 
any  other  union. 

You  could  enormously  help  us  in  breaking  down  community  resist- 
ance to  hiring  ex-inmates. 

Mr.     Kastenmeier.  The     gentleman     from     Pennsylvania,     Mr. 
Conghlin. 
Mr.  Coughlin.  Thank  you,  Mr.  Chairman. 

I  would  like  to  comment  for  the  record,  and  I  think  it  should  be 
in  the  record  in  fairness,  when  we  talked  with  the  representatives  of 
the  inmates  in  the  North  Section  of  Soledad  Prison,  the  inmates  or, 
specifically  their  representatives,  said  they  had  no  evidence  of  any 
physical  brutality  that  took  place  there.  They  were  worried  perhaps 
about  terrorism  with  a  pencil,  because  they  were  worried  about  what 
might  be  in  their  "jackets." 

t  I  think  we  are  all  concerned  about  benefits  and  the  pay  of  correc- 
tional officers.  I  would  like  to  ask  Mr.  Read  in  particular,  briefly,  it 
is  easy  to  talk  about  training,  and  there  is  no  question  about  the  fact 
that  better  training  is  desirable.  What  kind  of  training  ? 
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Mr.  Read.  I  am  glad  that  you  asked.  C.S.E.A.  has  spent  the  last 
year  working  on  this  area  of  training.  We  served  on  a  special  com- 
mittee appointed  by  the  Director  of  Corrections  to  investigate  the 
whole  area.  We  have,  indeed,  come  up  with  recommendations  we  think 
are  necessary.  Those  recommendations  were  not  only  in  the  area  of 
safety  and  security  and  procedural  aspects,  but  training  beyond  that. 
Training  should  go  into  the  area  of  counseling  techniques  and  it 
should  go  into  areas  of  black  culture,  brown  culture,  giving  the  em- 
ployees background  and  skills  necessary  to  work  with  inmates. 

In  addition  to  that,  we  ask  that  it  be  centralized,  that  it  have  some 
kind  of  consistency  woven  throughout.  Presently,  it  is  controlled  by 
each  institution.  There  are  differences  as  you  look  around  the  State. 
We  proposed  statewide  training  academies.  California  Highway  Pa- 
trol has  a  training  academy,  a  centralized  statewide  academy.  We 
think  people  in  corrections  certainly  need  one.  Those  recommenda- 
tions were  given  to  the  Board  of  Corrections  and  the  Department  of 
Corrections.  [See  Appendix.]  The  Board  acknowledged  in  the  report 
on  Governor  Reagan's  desk  the  need  for  additional  training.  They 
didn't  have  enough  time  to  develop  details,  but  they  did  recognize  the 
need,  and  we  hope  in  the  time  between  now  and  the  beginning  of  our 
own  legislation  in  January,  we 

Mr.  Cougiilin.  I  think  it  would  be  useful  to  submit  that  for  the 
committee. 

Mr.  Kastenmeier.  If  there  are  no  other  comments,  this  concludes 
the  first  part  of  our  session.  We  are  halfway  through.  We  are  going 
to  take  a  break  now  for  lunch. 

I  would  like  to  compliment  the  witness,  audience,  and  the  others 
here — the  media — for  being  so  patient  and  for  bearing  with  us. 

I  would  like  to  caution  the  subcommittee  to  try  to  keep  the  line  of 
questioning  down  to  a  minimum,  to  the  points  that  are  really  impor- 
tant. This  afternoon,  will  the  witnesses  please  make  your  responses 
precise  and  direct. 

The  hour  is  now  2 :30.  We  will  reconvene  here  at  3  o'clock  for  the 
remaining  portion  of  the  session. 

(Whereupon,  the  subcommittee  recessed  at  2 :30  p.m.,  to  reconvene 
at  3  p.m.) 

AFTERNOON"  SESSION 

Mr.  Kastenmeier.  The  subcommittee  will  come  to  order,  and  we  will 
resume  the  hearing  on  corrections  in  California. 

Again  we  have  modified  our  witness  list.  I  understand  that  Mr. 
Edwin  T.  Caldwell  is  present  and  will  testify  briefly.  I  would  like  to 
first  call  Mr.  Caldwell  to  the  witness  chair. 

STATEMENT  OF  EDWIN  T.  CALDWELL,  ESQ. 

Mr.  Caldwell.  I  would  like  to  summarize  my  statement,  Mr.  Chair- 
man. 

I  am  a  lawyer  in  San  Francisco  who  does  very  little  prison  work. 
At  the  present  time,  I  represent  an  inmate  by  the  name  of  Hugo 
Pinell,  presently  in  Soledad.  Since  August  21,  he  has  been,  in  our 
opinion — there  is  substantial  evidence  to  substantiate  the  charges — 
assaulted  some  four  specific  times,  which  I  have  set  forth  in  my  dec- 
laration to  this  committee. 
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The  first  time  was  on  August  27  after  an  interview  with  myself 
and  co-counsel.  Mr.  Michael  Freidman.  At  that  time,  shortly  after  we 
were  ordered  to  leave  San  Quentin  after  waiting  3  hours  (we  had  a 
total  of  about  10  minutes  with  our  client),  a  group  of  black  leaders, 
headed  up  by  Congressman  Dellums,  went  into  the  adjustment  center. 
With  them  was  Dr.  Carlton  Goodlett.  In  a  statement  made  to  the 
press  subsequent  to  that  inspection  of  the  center,  Dr.  Goodlett  con- 
firmed Pinell  was,  in  fact,  recently  assaulted. 

On  September  6,  1971,  Mr.  Pinell  was  visited  by  his  grandmother. 
Subsequent  to  that  visit,  he  was  viciously  attacked  which  resulted  in 
lacerations  requiring  some  six  sutures.  He  had  a  fractured  tooth  on 
his  left  side,  which  we  have  as  evidence.  He  sustained  either  a  fractured 
jaw  or  a  badly  bruised  jaw,  so  much  so  he  could  hardly  talk. 

This  was  brought  to  the  attention  of  San  Quentin  officials,  and  the 
explanation  we  had  was  that  he  slipped  and  fell  while  returning  from 
the  adjustment  center.  He  was  in  the  escort  of  four  guards. 

At  that  time  we  asked  the  warden  if  we  could  have  a  dental  exami- 
nation by  an  objective  dentist.  He  denied  this. 

On  September  22,  he  was  taken  to  the  prison  hospital,  and  either 
en  route  to  the  hospital  or  on  return  from  the  prison  hospital,  he  was 
again  assaulted.  At  this  time,  we  obtained  the  names  of  the  officers 
who  were  involved.  This  particular  assault  was  witnessed  by  two 
inmates,  inmate  Luis  Talamantez  and  an  inmate  by  the  name  of 
Duran. 

On  October  5,  upon  his  return  from  superior  court  in  Marin  County, 
he  was  again  assaulted. 

I  bring  this  to  the  attention  of  this  committee  because  we  have 
taken  the  following  steps,  all  to  no  avail.  We  have  brought  this  to 
the  attention  of  the  Director  of  the  Board  of  Corrections;  we  have 
brought  this  to  the  attention  of  Lewis  Nelson,  the  warden;  we  have 
filed  a  suit  in  Federal  court  in  this  district ;  we  have  raised  this  issue 
with  the  presiding  judge  in  Marin  County  superior  court;  we  have 
raised  this  issue  in  Salinas  superior  court;  we  have  brought  this 
to  the  attention  of  the  Marin  grand  jury.  They  asked  the  district  at- 
torney's office  to  conduct  an  investigation.  The  Marin  County  district 
attorney's  office  referred  it  to  the  attorney  general's  office,  and  that 
investigation  consisted  of  a  request  of  Mr.  Nelson  to  explain,  and 
Mr.  Nelson  wrote  a  letter  relating  that  Pinell  slipped  and  fell — the 
incident  that  I  heretofore  referred  to.  The  situation  has  gotten  so  bad 
our  client  is  fearful  of  even  leaving  his  cell  while  in  San  Quentin. 

It  culminated  last  week  on  the  22d,  when  he  refused  to  leave  his 
cell  to  see  his  attorney  or  any  members  of  his  family  for  fear  that  he 
would  be  assaulted. 

That's  the  summary  of  my  statement. 

Mr.  Kastenmeier.  Thank  you,  Mr.  Caldwell.  Have  you  any_  knowl- 
edge of  similar  assaults  being  inflicted  upon  other  inmates  similarly 
situated? 

Mr.  Caldwell.  I,  personally,  do  not.  My  client  has  indicated  to  me 
reports  that  there  were  numerous  assaults  on  the  21st,  and  we  have 
evidence  that  we  believe  substantiates  this,  but  subsequent  to  that  time, 
my  information  is  limited  only  to  my  client,  Mr.  Pinell. 

Mr.  Kastenmeier.  Assuming  the  assaults  took  place  as  alleged,  what 
would  the  motivation  have  been  on  the  part  of  those  officers  involved  ? 
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Mr.  Caldwell.  Well,  the  motivation  is  simply  this.  I  think  it  is  ad- 
mitted by  Mr.  Nelson  that  as  a  result  of  the  incidents  of  the  21st  of 
August — Mr.  Pinell  was  indicted — the  hostility  running  against  him 
is  high.  Nelson  and  Parks  have  agreed  that  this  is  the  situation. 

Two  of  the  officers  who  allegedly  assaulted  him  on  the  22d  were 
transferred  out  of  the  adjustment  center.  We  are  informed  and  be- 
lieve that  the  assault  on  October  5  was  by  the  same  two  officers  who 
left  the  area  of  their  assignment  and  came  to  the  adjustment  center, 
knowing  Pinell  would  be  there  for  a  short  period  of  time,  and  ad- 
ministered another  assault. 

Now,  they  are  close  to,  I  think,  some  of  the  officers  who  were  killed 
on  the  21st,  so  this  is  the  basis  of  these  assaults. 

Mr.  Kastenmeier.  But  apparently  Pinell  was  singled  out.  Were 
there  not  other  inmates  in  the  adjustment  center  who  were  similarly 
situated  in  terms  of  what  was  believed  to  be  the  culpability  in  the 
incidents  of  August  21  ? 

Mr.  Caldwell.  I  believe  that  the  harassments  of  the  other  inmates 
involved  on  the  21st  is  a  continuing  thing.  Pinell,  being  that  he  is  as- 
signed to  Soledad  and  the  only  time  he  appears  in  San  Quentin  is  when 
there  is  a  court  appearance — it  is  my  belief  that  they  don't  have  the 
opportunity  to  "do  him  in,"  so  to  speak,  except  for  this  very  short 
period  of  time  to  and  from  court. 

Mr.  Kastenmeter.  I  see. 

I  yield  to  the  gentleman  from  Illinois. 

Mr.  Mikva.  I  don't  want  to  go  into  the  facts  of  the  case,  I  realize  that 
they  are  controversial,  but  I  just  want  to  make  sure  I  am  identifying 
the  right  person.  Pinell  is  the  man  currently  accused  of  murder,  is  he 
not? 

Mr.  Caldwell.  That  is  correct. 

Mr.  Mikva.  Murder  ? 

Mr.  Caldwell.  That  is  correct.  There  are  charges  pending  against 
Pinell  in  Salinas  as  a  result  of  the  incidents  at  Soledad.  As  part  of  that 
case,  he  was  transferred  to  San  Quentin  for  purposes  of  psychological 
and  neurological  tests  to  be  conducted  at  U.  C.  Hospital  in  San  Fran- 
cisco. That  accounted  for  his  presence  at  San  Quentin  on  the  21st  of 
August. 

Mr.  Mikva.  And  charges  arose  out  of  the  incident  on  August  21,  too. 
is  that  correct  ? 

Mr.  Caldwell.  Yes ;  subsequent  charges  arose  out  of  those. 

Mr.  Mikva.  I  gather,  in  addition  to  everything  else  you  are  saying 
about  the  correctional  officers  involved,  that  the  basic  complaint  on 
behalf  of  Mr.  Pinell  is  that  the  authorities  are  not  exercising  a  very 
tight  discipline  over  the  line  employees? 

Mr.  Caldwell.  Absolutely;  that's  the  situation.  The  hostility  that 
I  see  by  the  guards  toward  my  client,  not  that  I  have  ever  seen  any 
physical  abuse,  but  the  verbal  assaults  are  continuing,  not  only  on 
Pinell,  but  anybody  who  goes  to  see  him,  including  his  attorneys  and 
his  family.  There  is  no  doubt  in  my  mind  the  four  instances  I  have 
outlined  in  my  declaration  are  very  valid. 

Mr.  Mikva.  Did  Pinell  ever  complete  his  neurological  examination? 

Mr.  Caldwell.  No;  he  did  not.  He  was  there  under  court  order. 
Actually,  in  violation  of  the  court  order,  Warden  Nelson,  because  of 
the  complaints  we  were  making,  early  one  morning  shipped  him  back 
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to  Soledad.  Now  we  are  going  to  have  to  complete  these  examinations 
by  transferring  to  and  from  Soledad,  so  it  will  be  on  a  daily  basis 
rather  than  having  him  at  San  Quentin. 

Mr.  Mikva.  Is  he  in  the  adjustment  center  at  Soledad  ? 
Mr.  Caldwell.  That  is  right,  he  is  in  "O"  Wing. 
Mr.  Mikva.  "O"  Wing? 
Mr.  Caldwell.  Yes,  sir. 

Mr.  Kastenmeier.  The  gentleman  from  Massachusetts. 
•  Mr.  Drinan.  No  questions,  thank  you. 
Mr.  Kastenmeier.  The  gentleman  from  Illinois,  Mr.  Railsback. 
Mr.  Railsback.  Did  I  understand  you  to  say  that  you  have  been 
verbally  abused  in  any  of  your  visits? 
Mr.  Caldwell.  Absolutely. 
Mr.  Railsback.  Tell  us  a  little  bit  about  that. 

Mr.  Caldwell.  Well,  let  me  start  at  the  beginning.  I  am  sure  you 
are  aware  of  the  delays  that  lawyers  representing  inmates  in  San 
Quentin,  particularly  since  the  21st,  have  to  undergo.  We  have  waited 
some  30  hours  to  see  Pinell,  maybe  a  total  of  4  times.  When  he  is 
escorted  into  the  visiting  room,  which  is  a  holding  cell  off  the  visit- 
ing room  actually,  the  guards  will  make  remarks  to  Pinell  and  ask  him 
how  it  feels  to  be  responsible  for  16  fatherless  children.  Then  they  will 
look  at  the  lawyer,  myself,  or  co-counsel,  Michael  Friedman,  and  say, 
"How  can  you  possibly  represent  such  an  animal  ?" 

It  is  continuous  remarks  such  as  those,  directed  toward  counsel  and 
toward  our  client.  That's  the  type  of  verbal  abuse. 

Mr.  Kastenmeier.  The  gentleman  from  Pennsylvania,  Mr.  Biester. 
Mr.  Biester.  Would  you  say  that  the  treatment  which  Mr.  Pinell 
has  received  is  typical  or  atypical  ? 

Mr.  Caldwell.  Well,  I  would  say  the  treatment  he  is  receiving  is 
probably  a  little  out  of  the  ordinary.  That  isn't  to  say  that  there  haven't 
been  assaults  in  the  past,  because  I  am  sure_ there  have.  At  Soledad 
after  the  incident,  after  charges  he  was  facing  down  there,  he  was 
assaulted  for  a  period  of  several  weeks.  But  I  would  think  that  these 
continuing  assaults,  particularly  after  they  have  been  brought  to  the 
attention  of  every  particular  authority  that  we  can  think  of,  make  them 
a  little  peculiar  in  that  respect. 

Mr.  Biester.  Is  that  treatment  that  you,  as  an  attorney,  are  receiving 
typical  of  the  treatment  lawyers  receive  at  San  Quentin  ? 

Mr.  Caldwell.  Absolutely;  I  think  most  lawyers  agree  there  is 
undue  harassment. 

Mr.  Biester.  Is  your  practice  generally  in  the  criminal  line  ? 
Mr.  Caldwell.  My  practice  is  generally  in  the  personal  injury  field, 
civil  law. 

I  will  state  for  the  record  that  I  am  a  registered  Republican,  prob- 
ably from  a  conservative  background.  This  is  such  a  shocking  thing 
for  me  that  I  just  can't  believe  it  exists. 
Mr.  Blester.  You  are  not  revolutionary  ? 
Mr.  Caldwell.  No. 

Mr.  Kastenmeier.  Is  it  possible  to  be  a  revolutionary  and  a 
Republican  ? 

Mr.  Railsback.  I  don't  think  so. 

Mr.  Kastenmeier.  The  gentleman  from  Pennsylvania,  Mr.  Fish. 

Mr.  Fish.  Mr.  Caldwell,  Mr.  Pinell  is  presently  at  Soledad  ? 
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Mr.  Caldwell.  That  is  right. 

Mr.  Fish.  When  did  he  return  from  San  Quentin,  approximately  ? 

Mr.  Caldwell.  He  returned,  I  believe,  about  September  23,  some- 
thing like  that. 

Mr.  Fish.  So  the  latest  of  the  four  incidents  of  assault  in  your  affi- 
davit occurred  on  October  5,  that  would  be  back  at  Soledad  ? 

Mr.  Caldwell.  No;  all  of  these  incidents  I  have  referred  to  were 
at  San  Quentin.  They  are  shuttling  him  back  for  each  court  appearance 
from  Soledad. 

Mr.  Fish.  Do  you  think  he  is  in  any  danger  at  Soledad  ? 

Mr.  Caldwell.  The  incidents  that  I  have  reference  to  only  occur 
when  he  is  at  San  Quentin.  I  believe,  as  far  as  the  custody  is  concerned, 
he  is  probably  happier,  if  that  is  the  appropriate  word,  which  it  isn't, 
really,  in  Soledad.  But  he  is  really  in  fear  of  his  person  in  San  Quentin, 
and  so  much  so  that  he  is  afraid  to  visit  anybody,  even  his  attorneys, 
which  makes  it  impossible  to  properly  and  adequately  defend  him. 

Mr.  Fish.  Is  it  necessary  for  him  to  return  to  San  Quentin  ?  Could 
that  be  bypassed  ? 

Mr.  Caldwell.  This  was  the  proposal  made  to  the  judge  in  Marin 
County,  but  he  said  he  was  powerless  to  do  anything  about  it,  that  it 
would  have  to  be  handled  through  the  Department  of  Corrections. 

You  see,  you  have  this  continual  problem,  even  court  orders  in 
Salinas  are  being  violated  by  the  Department  of  Corrections.  Thej' 
claim  they  are  independent  of  any  district  attorney  or  any  request  by 
the  D.A.,  or  any  request  by  the  Superior  Court.  They  operate  inde- 
pendently, they  have  their  own  counsel.  The}'  are  represented  by  the 
Attorney  General's  office,  so  even  a  court  order  or  expression  of  a  re- 
quest by  a  Superior  Court  judge,  if  the  Department  of  Corrections 
doesn't  care  to  comply  with  it,  they  simply  don't  comply  with  it. 

Mr.  Fish.  Do  you  think  he  is  in  danger  of  further  assault? 

Mr.  Caldwell.  I  absolutely  believe  that. 

Mr.  Fish.  Do  you  think  he  is  in  danger  of  his  life  ? 

Mr.  Caldwell.  I  believe  that,  too;  I  believe  that  to  be  a  fact. 

Mr.  Fish.  Is  there  any  judicial  route  that  you  know  of  through  the 
Federal  courts  by  which  he  could  be  removed  from  the  custody  of  the 
Corrections  Department  and  entrusted  to  Federal  marshals  and  re- 
moved to  another  facility  ? 

Mr.  Caldwell.  There  is  a  lawsuit  presently  on  file  in  this  district 
requesting  just  that.  There  is  really  no  basis  of  authority  for  it  other 
than  to  protect  this  man's  civil  rights,  which  I  think  is  a  good  solid 
basis,  but  in  terms  of  precedent,  no.  We  have  asked  that  he  be  placed 
in  Federal  custody.  A,  or  B.  he  be  placed  in  the  county  jail  in  Marin 
County  so  they  can't  bring  him  back  to  Soledad. 

Mr.  Fish.  Do  you  anticipate  a  decision  on  this  fairly  soon  from  the 
Federal  level  ? 

Mr.  Caldwell.  No,  we  don't. 

Mr.  Fish.  Mr.  Chairman,  I  assume  there  are  representatives  present 
from  the  State  Department  of  Corrections  ? 

Mr.  Kastenmeier.  I'm  not  sure  that  there  still  are.  Did  you  wish  to 
question  them  further? 

Mr.  Fish.  No.  I  would  just  like  to  make  mention  of  the  statement 
which  the  witness  has  testified  to,  that  he  thinks  his  client  is  in  danger 
of  his  life.  I  think  he  certainly  has,  before  coming  in  today,  put  the 
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State  Corrections  Department  on  notice  of  his  concern  here.  I  think  it 
is  incumbent  on  them  to  recognize  they  are  on  notice  of  this  circum- 
stance. 

Mr.  Kastenmeier.  I  think  we  could,  as  a  subcommittee,  bring  Mr. 
Caldwell's  testimony  to  the  attention  of  the  Corrections  Department, 
as  it  may  already  be. 

Mr.  Mikva.  I  would  like  to  put  on  the  record  a  special  commenda- 
tion to  you,  Mr.  Caldwell,  for  undertaking  what  is  obviously  a  very 
unpopular  and  difficult  representation.  Maybe  it  is  too  much  to  ex- 
pect for  the  correctional  officers  to  understand,  but  I  hope  it  is  not  too 
much  for  this  subcommittee  to  understand.  I  am  sure  I  speak  for  the 
whole  Subcommittee  in  commending  you  for  undertaking  a  very,  very 
difficult  task. 

Mr.  Caldwell.  Thank  you  very  much. 

Mr.  Kastenmeier.  Thank  you,  Mr.  Caldwell.  The  Chair  will  note 
that  Assemblyman  Alan  Sieroty  has  given  up  his  place  to  be  called 
next  on  behalf  of  Mr.  Richard  Berg,  of  the  Legal  Aid  Society  of 
Alameda  County. 

The  Chair  calls  Mr.  Berg. 

STATEMENT  OF  RICHARD  P.  BERG,  ESQ. 

Mr.  Kastenmeier.  I  understand,  Mr.  Berg,  that  you  are  represent- 
ing yourself  and  not  any  association. 

Mr.  Berg.  Yes,  I  am. 

Mr.  Kastenmeier.  You  may,  of  course,  read  your  testimony  or 
Summarize  it  as  you  see  fit.  If  you  do  summarize  it,  we  will  have  your 
testimony  and  appendices  as  printed  inserted  in  the  record. 

Mr.  Berg.  Thank  you,  Mr.  Chairman,  I  will  summarize  my  testi- 
monv.  and  provide  the  subcommittee  the  supplementary  appendices. 

(Mr.  Berg's  statement  appears  at  p.  145.) 

Mr.  Berg.  I  will  be  shifting  to  the  area  of  county  jails  as  opposed  to 
the  prison  system.  As  you  already  know  after  visiting  Santa  Rita, 
prisoners  incarcerated  in  county  jails  are  subjected  to  horrible  con- 
ditions and  treatment.  Report  after  report  of  investigating  commis- 
sions disclose  the  existence  of  squalid,  dehumanizing  conditions  in  jails. 
The  deplorable  conditions  and  treatment  in  our  county  jails  are  a 
national  disgrace  and  make  a  mockery  out  of  our  system  of  criminal 
justice. 

Right  now  there  are  over  160,000  people  incarcerated  in  county  jails ; 
52  percent  of  these  people  are  pretrail  detainees.  In  California  there 
are  28,000  people  in  county  jails.  This  figure  is  increasing  rather  than 
decreasing.  In  addition,  over  1  million  people  will  be  processed  through 
California  jails  in  1971,  and  approximately  40,000  people  will  be 
processed  through  Santa  Rita  in  1971. 

These  people  are  mostly  the  poor,  the  young,  the  minorities,  and 
perpetrators  of  victimless  crimes,  such  as  alcoholics.  Almost  all  of 
these  people  will  be  back  out  in  the  streets  in  a  short  time. 

In  addition,  while  in  the  county  jails,  all  prisoners  are  subjected  to 
intolerable  living  conditions.  Eighty-six  percent  of  the  jails  provide 
no  facilities  for  exercise  or  recreation  for  the  inmates,  and  nearly  90 
percent  have  no  educational  facilities.  Over  one-half  have  no  medical 
facilities  and  1  out  of  4  has  no  visiting  facilities.  There  are  47  institu- 
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tions  without  an  operating  flush  toilet.  Our  county  jails  are  basically 
dilapidated  facilities  for  human  warehousing,  where  the  prisoners 
must  spend  long  hours  of  idleness,  cut  off  from  the  outside  world. 

Only  part  of  the  difficulties  which  must  be  remedied  result  from 
physical  conditions.  Other  difficulties  result  from  the  actions  and  atti- 
tudes of  those  who  run  the  jails  .Tyranny  inevitably  occurs  in  a  closed 
society  when  some  men  completely  control  the  lives  of  others.  Many 
inmates  complain  of  constant  harassment  on  the  part  of  the  guards. 
Prisoners  are  punished  arbitrarily  and  often  according  to  the  whim  of 
the  guards. 

Accordingly,  it  is  not  at  all  surprising,  then,  that  jails  are  such  a 
failure.  They  have  not  reduced  crime  nor  rehabilitated  inmates.  They 
are  simply  inhumane  institutions  that  have  failed  to  fulfill  their  func- 
tions, while  at  the  same  time  inflicting  irreparable  harm  upon  those 
unfortunate  enough  to  be  incarcerated  in  them. 

Jails  are  not  merely  failures,  they  are  expensive  failures.  Currently 
about  a  half -billion  dollars  is  spent  each  year  to  construct  and  operate 
county  jails.  In  California,  the  figure  is  about  $75  million,  and  for 
Santa  Rita,  $4  million.  It  costs  about  $6.50  per  day  per  inmate  for 
those  imprisoned  in  California  jails.  If  that  kind  of  money  would  be 
put  to  constructive  uses,  rather  than  the  current  destructive  uses,  our 
criminal  justice  system  just  might  work. 

The  Santa  Rita  facility,  which  this  subcommittee  visited  yesterday, 
is  a  concrete  example  of  the  generalizations  I  have  expressed.  For  years 
it  has  had  a  bad  reputation.  However,  the  situation  in  Alameda  County 
is  different  than  most  other  places,  in  that  the  local  citizens  have  taken 
an  active  role  in  trying  to  insure  humane  treatment  for  persons  incar- 
cerated at  Santa  Rita.  There  have  been  active  citizen  groups,  publicity 
discussions,  picketing,  and  many  lawsuits  attacking  the  conditions 
and  treatment  at  Santa  Rita.  All  avenues  for  reform  and  changes  have 
been  tried.  The  facility  that  this  subcommittee  inspected  on  Saturday 
reflects  substantially  all  of  the  improvements  that  have  been  made 
due  to  these  pressures.  Santa  Rita,  as  you  know,  is  still  a  cruel,  destruc- 
tive institution  which  inflicts  needless  human  suffering  upon  thousands 
of  inmates  every  year. 

This  is  in  spite  of  the  fact  that  on  March  11  of  this  year,  in  this  same 
building,  Judge  Alfonso  Zirpoli  declared  the  following : 

I  have  come  to  the  inescapable  conclusion  that  Greystone  should  be  razed 
to  the  ground.  Confinement  in  cells  at  Greystone  under  the  almost  unbeliev- 
able conditions  that  prevail  there  offends  elemental  concepts  of  decency 
and  is  of  such  shocking  and  debasing  character  as  to  constitute  cruel  and 
unusual  punishment  for  man  or  beast. 

Even  more  shocking  is  the  fact  that  in  East  Greystone,  and  subject  to 
cruel  and  unusual  punishment,  are  persons  who  are  awaiting  trial,  who  have 
yet  to  be  found  guilty,  and  who  are  presumed  under  the  law  to  be  innocent 
of  wrongdoing.  The  Constitution  prohibits  the  treatment  of  pretrial  detainees 
in  such  fashion.  In  fact,  the  Constitution  prohibits  such  treatment  even  as  to 
those  guilty  of  heinous  felonies. 

Even  with  that  decision  and  even  though  Santa  Rita  and  Greystone 
have  been  declared  unconstitutional,  the  efforts  to  change  Greystone 
to  a  humane  institution  have  failed,  at  least  to  this  point.  The  situa- 
tion has  improved  slightly,  but  the  necessary  basic  changes  have  not 
yet  occurred.  In  addition,  Santa  Rita  is  still  filled  with  the  poor,  the 
young,  the  minorities,  perpetrators  of  victimless  crimes  and  crimes  of 
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poverty.  Most  of  these  unfortunate  people  will  be  back  on  tne  streets 
of  Alameda  County  in  the  near  future.  Santa  Rita  is  not  properly  serv- 
ing the  people  of  Alameda  County.  In  fact,  it  is  inflicting  harm  upon 
the  community  and  is  probably  counterproductive,  in  terms  of  prevent- 
ing additional  crime. 

With  that  in  mind,  I  would  like  to  make  a  few  remarks  on  the 
possible  solutions  to  the  county  jail  problem.  I  think  the  first  basic 
question  is,  "Who  should  take  the  responsibility  for  change  ?" 

It  should  be  obvious  that  change  by  current  jail  administrators 
is  impossible.  They  have  demonstrated  the  lack  of  necessary  intel- 
lectual flexibility  needed  for  necessary  innovations.  They  view  jail 
imnates  as  their  enemies,  rather  than  fellow  human  beings  in  need  of 
help.  Jail  administrators  have  had  a  virtual  monopoly  control  over 
jail  resources  and  jail  policy,  and  have  failed.  They  are  naturally 
uptight  and  defensive  about  their  failure. 

It  is  equally  apparent  that  county  government  is  not  the  answer, 
as  evidenced  by  the  Santa  Rita  situation.  County  governments  have 
helped  create  the  current  situation,  and  jail  reform  is  one  of  their 
lowest  priorities.  County  governments  have  neither  the  money  nor  the 
expertise  to  solve  the  jail  problem. 

In  recent  years,  the  courts  have  provided  the  principal  relief,  but 
courts  only  act  when  cases  are  before  them.  Consequently  there  is 
no  coordinated  program  to  upgrade  county  jails.  Judicial  activity 
has  been  a  last  resort  to  stop  clearly  unconstitutional  activity  and 
has  not  provided  a  coordinated  positive  approach  to  these  problems. 
In  addition,  prisoners  participating  in  legal  actions  risk  retaliation 
from  jail  personnel.  As  a  matter  of  fact,  even  an  attorney  who  par- 
ticipates in  legal  actions  against  a  jail  risks  retaliation  from  jail  per- 
sonnel. It  is  essential  for  other  government  agencies  to  assume  a  more 
active  role. 

No  organ  of  government  is  better  suited  than  the  legislature  to 
consider  the  penological  developments  of  the  last  few  decades.  It 
is  also  apparent  that  the  Congress  is  a  proper  organ  of  government 
to  provide  the  necessary  relief.  The  Federal  Government  is  already 
intimately  involved  with  this  national  jail  problem. 

In  terms  of  specific  changes,  I  think  that  we  would  have  to  start 
ofli  with  the  realization  that  we  must  abandon  completely  the  present 
system  in  favor  of  new  alternatives.  It  is  my  opinion  that  it  would  be 
futile  to  try  to  patch  up  the  present  jail  system. 

With  that  in  mind,  I  think  that  the  most  basic  and  first  priority  for 
the  jail  problem  is  to  drastically  reduce  the  jail  population.  All  studies 
have  shown  that  most  of  the  people  in  jails  right  now  do  not  belong 
there,  they  are  not  a  threat  to  society.  In  fact,  the  Keldgord  Report, 
which  this  committee  has  already  referred  to,  has  concluded  that  if 
the  alcoholics  were  removed  from  the  California  jails,  it  would 
reduce  the  population  by  50  percent,  Alcoholics,  obviously,  do  not 
belong  in  jails.  They  need  medical  treatment  and  maybe  they  need 
a  short  stay  in  detoxification  centers. 

In  addition,  half  of  the  people  in  jails  are  pretrial  detainees  who 
are  only  there  because  of  their  inability  to  post  bail  pending  trial. 
If  a  person  has  money,  he  does  not  have  to  go  through  this.  In  order  to 
correct  that  problem,  I  would  suggest  that  most  pretrial  detainees 
should  be  released  on  individual  recognizance  or  on  citations  to  appear. 
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If  this  will  not  work  and  there  is  any  reason  why  the  person  should 
not  be  released  on  his  own  recognizance,  priority  should  be  given  to 
them  on  the  trial  calendar.  The  Federal  system  is  already  instituting 
some  of  these  new  alternatives  and  it  is  clear  to  everybody  looking  at 
this  problem  that  pretrial  detainees  do  not  belong  in  jail. 

For  those  persons  who  must  remain  incarcerated,  alternatives  to 
present  jails  must  be  developed.  As  previously  indicated,  the  develop- 
ment of  these  alternatives  should  not  be  controlled  by  those  presently 
in  command  of  conventional  jail  systems. 

In  developing  these  alternatives,  it  must  be  remembered  that  cor- 
rections belong  to  the  community  and,  therefore,  has  a  responsibility 
to  not  only  involve  community  volunteers  in  its  efforts  but  also  to  make 
its  operations  highly  visible  to  the  community.  The  policy  should  not 
be  to  isolate  the  prisoner  as  an  antisocial  misfit,  but  rather  to  maintain 
his  contacts  with  life  outside,  a  life  to  which  he  will  eventually  return. 
These  new  facilities,  as  many  people  have  said  already  today,  should 
be  community-based,  small,  personal,  and  I  would  add  that  they 
ought  to  be  run  by  the  civilians  rather  than  the  sheriff's  department. 
Also,  these  community  correctional  facilities  should  provide  a  range 
of  services  that  meet  the  needs  of  the  inmates,  to  help  them  unravel 
their  complicated  lives  before  release.  At  the  very  least,  the  community 
has  a  moral  and  legal  obligation  to  guarantee  the  incarcerated  individ- 
ual's safety  and  to  provide  him  with  living  conditions  which  allow  him 
to  maintain  mental  and  physical  well-being.  Now  this  is  not  the  case. 

To  this  end,  I  would  suggest  that  minimum  standards  ought  to  be 
set  for  living  conditions,  treatment,  disciplinary  procedures,  and  clas- 
sification procedures. 

Finally,  I  think  that  it  is  important  to  provide  outsiders  to  screen 
prisoners'  complaints.  This  should  include  both  ombudsmen  and  at- 
torneys who  are  in  no  way  connected  to  the  correction  establishment. 
Jails,  like  all  other  institutions,  should  be  subject  to  public  scrutiny  and 
the  rule  of  law. 

Enough  words  have  been  written  about  the  intolerable,  overloaded, 
neglected,  expensive,  cruel,  destructive,  and  inefficient  jail  system.  The 
time  is  long  overdue  for  effective  action,  not  more  studies,  to  get  the 
American  jail  system  off  its  present  disaster  course  of  human  destruc- 
tion and  self  defeat.  Isolation  within  such  punitive  and  barbaric 
environments  deprives  inmates  of  fundamental  human  rights,  and 
promotes  a  hostile  attitude  towards  law  enforcement  officials,  the  cor- 
rectional process,  and  the  community  itself.  The  ultimate  victim  of 
correctional  failure  is  the  citizen.  The  existence  of  our  present  jail 
system  threatens  the  moral  fabric  of  our  society,  and  can  only  further, 
rather  than  prevent,  the  commission  of  more  crimes. 
Thank  you. 

Mr.  Kastenmeier.  Thank  you,  sir. 

I  must  say  that  the  conditions  your  printed  statement  recites  con- 
cerning Greystone  were  reviewed  by  the  subcommittee  during  our  visit 
and  we  can  attest  to  them.  Just  about  all  the  things  you  recite  we  found 
to  be  still  the  case,  by  and  large. 

Tell  the  subcommittee  about  your  own  practice.  Do  you  represent 
clients  primarily  in  non-State  facilities  ? 

Mr.  Berg.  Yes,  well,  T  work  for  the  Legal  Aid  Society  of  Alameda 
County,  which  is  OEO  funded.  We  represent  the  poor  people  of 
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Alameda  County.  Many  of  those  poor  people  are  in  the  Santa  Rita 
facility.  My  primary  emphasis  for  the  last  year  and  a  half  has  been  to 
try  to  do  something  about  Santa  Rita.  This  has  been  my  primary  con- 
cern. I  have  been  in  contact  with  a  number  of  other  attorneys,  and  other 
people  who  have  been  working  on  jail  problems  in  general. 

I  spend  about  a  day  a  week  out  at  Santa  Rita.  I  have  talked  to 
literally  thousands  of  inmates  and  guards. 

Mr.  Kastenmeeer.  As  far  as  you  know,  in  the  greater  Bay  area, 
are  there  other  county  or  local  institutions  that  approach  Santa  Rita 
in  terms  of  bad  conditions  ? 

Mr.  Berg.  It  is  my  impression  that  there  are  a  number  of  other  ones 
right  here  in  the  Bay  area  which  are  very  much  like  Santa  Rita.  I  don't 
think  Santa  Rita  is  an  isolated  example.  I  think  this  is  what  the  jails 
are  like  around  the  country.  Jails  have  been  declared  cruel  and  unusual 

Sunishment  in  places  as  far  away  as  New  Orleans,  Detroit,  Phila- 
elphia,  and  other  places  around  the  country,  and  there  are  a  number 
of  cases  pending  about  the  conditions  of  the  jails  around  here.  It  is 
my  impression,  even  in  the  Bay  area,  most  of  the  jails  are  of  the  same 
magnitude. 

Mr.  Kastenmeier.  I  yield  to  the  gentleman  from  Illinois. 

Mr.  Mikva.  Let  me  compliment  you,  Mr.  Berg,  on  working  in  a 
vineyard  which  unfortunately  gets  very  little  attention. 

I  have  seen  a  lot  of  other  county  jails  besides  Santa  Rita.  I  agree 
with  you ;  it  is  no  better  and  no  worse  in  many  respects.  I  found  par- 
ticularly offensive  the  "tiger  cage"  arrangement,  with  the  officers  walk- 
ing along  the  catwalks  looking  down  at  the  prisoners  through  the  ceil- 
ing gratings.  But  as  I  say,  in  other  respects,  it  is  no  worse  than,  I  re- 
gret to  say,  my  own  county  jail,  which  has  the  same  set  of  problems. 

The  failure  of  the  county  jail,  including  Santa  Rita  jail,  is  prob- 
ably the  most  expensive  failure  in  the  entire  penal  system.  I  am  not 
talking  now  about  the  rights  of  prisoners,  which  I  happen  to  agree 
with  you  about,  but  rather  just  about  the  price  that  society  pays.  Every- 
body who  serves  time  in  a  prison  or  penitentiary,  has  been,  I  wager, 
almost  without  exception,  at  one  time  or  another  in  a  county  jail.  The 
failure  rate,  the  recidivism  rate,  if  you  please,  is  100  percent.  The  jails 
strike  out  on  every  one  of  these  people  who  go  from  a  minor  crime  to  a 
major  crime,  because  with  the  last  chance  that  society  has  for  moving 
in  a  pro-society  direction — the  jail — we  end  up  making  the  situation 
worse. 

But  I  am  still  not  sure  in  what  direction  we  ought  to  go.  Very 
specifically,  do  you  think  jails  ought  to  be  taken  out  of  the  sheriff's 
hands? 

Mr.  Berg.  Yes,  most  definitely.  I  don't  think  the  sheriff's  department 
personnel,  especially  the  people  who  run  it,  are  really  concerned  with 
the  welfare  of  the  prisoners. 

Mr.  Mikva.  Well,  then,  are  you  willing  to  state — the  Keldgord 
Report  sort  of  goes  both  ways — that  law  enforcement  and  the  county 
jail  correctional  function  are  compatible  with  each  other  ? 

Mr.  Berg.  I  think  evidence  shows  that  our  present  county  jail  system 
is  a  complete  failure.  I  think  that  trying  to  pump  money  for  improve- 
ments through  that  same  system  would  be  futile. 

Mr.  Mikva.  I  would  be  inclined  to  agree. 
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Where  would  you  put  the  jail — in  a  statewide  system,  in  a  Federal 
system  ?  I  think  if  we  were  to  do  that,  we  would  have  to  think  very  big, 
because  the  situation  is  so  very  bad. 

Mr.  Berg.  Right. 

First  of  all,  the  primary  emphasis  would  be  to  get  the  people  out 
of  there  who  don't  belong  there.  My  guess  would  be  that  a  good  60 
percent  of  the  jail  population  could  be  put  back  on  the  streets  imme- 
diately with  no  threat  to  society  and  it  would  probably  be  much  better 
off .  There  is  no  doubt  it  would  be  better. 

Mr.  Mikva  Other  jurisdictions  are  moving  in  that  direction,  ap- 
parently. 

Mr.  Berg.  Yes,  they  are. 

Mr.  Mikva.  Is  California  not  moving  as  fast  as  it  should? 

Mr.  Berg.  It  is  not  moving  at  all. 

Mr.  Mikva.  What  about  the  rest  of  the  people — the  other  40  percent  ? 

Mr.  Berg.  My  suggestion  is  for  small,  personal,  community  correc- 
tion facilities. 

Mr.  Mikva.  Run  by  whom  ? 

Mr.  Berg.  I  don't  think  they  should  be  run  by  the  State  and  I  don't 
think  they  should  be  run  by  the  Federal  Government.  I  think  correc- 
tions belongs  to  the  local  community.  I  think  the  local  community  has 
to  continue  to  get  involved  and  set  out  programs. 

I  think,  if  we  are  talking  about  where  the  money  is  going  to  come 
from,  it  is  a  different  type  of  problem.  The  money  is  going  to  have  to 
come  from  State  or  Federal  Government.  The  way  I  see  it,  it  is  prob- 
ably going  to  have  to  come  from  the  Federal  Government. 

Mr.  Mikva.  Are  you  suggesting  that  every  city  or  county  have  a 
separate  department  of  corrections  to  handle  the  jail  function? 

Mr.  Berg.  Well,  I  don't  think  it  should  be  necessarily  set  up  along 
county  or  city  lines.  I  think  it  should  be  set  up  along  groups  of  people. 
In  other  words,  the  metropolitan  area  should  have  some  sort  of  cor- 
rection department  facility  to  deal  with  that  particular  area  and  the 
problems  of  that  area. 

Mr.  Mikva.  Every  county  jailer  I  have  ever  talked  to,  and  every 
city  jailer  I  have  ever  talked  to,  has  said  that  one  of  the  big  problems 
of  any  program  is  that  with  people  awaiting  trial,  there  is  just  no 
length  of  stay,  no  consistency  to  their  stay  in  the  facility,  to  generate 
programs. 

Do  you  agree,  or  if  you  don't  agree,  what  kind  of  programs  would 
you  introduce  ? 

Mr.  Berg.  It  is  my  opinion  that  a  person  who  is  in  jail  awaiting 
trial  should  have  all  the  rights  of  a  person  who  is  out  on  bail. 

Mr.  Mikva.  I  happen  to  agree  with  you,  but  let's  get  to  my  other 
concern,  my  concern  about  the  jail  being  that  juncture  at  which 
society  has  its  last  chance  to  turn  the  person  around. 

Mr.  Berg.  I  don't  think  at  this  point  that  the  State  or  an  institu- 
tion has  any  right  to  try  to  program  or  rehabilitate  this  man.  What  it 
does  have  is  the  obligation  to  give  this  man  all  the  freedoms  and 
comforts  he  should  have  as  an  unconvicted  person.  That  may  seem 
like  semantics,  but  he  should  be  given  comfortable  living  conditions, 
he  should  be  given  unlimited  rights  of  visiting,  he  should  be  able  to 
see  his  family  as  much  as  he  wants,  he  should  be  able  to  have  recre- 
ational activities  and  things  of  this  sort. 
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I  don't  know  if  technically  that  would  be  considered  rehabilitation 
but  that  is  the  way  I  feel  about  it. 

Mr.  Mikva.  What  about  those  under  sentence  ? 

Mr.  Berg.  Those  under  sentence  are  a  different  problem.  For  those, 
I  think  that  there  should  be  a  whole  range  of  services  toward  what  is 
classically  called  "rehabilitation",  but,  to  my  knowledge,  there  has 
been  no  real  rehabilitation  in  any  jails  or  prisons. 

There  should  be  given  group  and  individual  counseling,  job  train- 
ing, educational  training,  the  opportunity  at  least  to  do  all  of  these 
things,  and  also  to  work  at  useful  jobs  of  one  sort  or  another. 

A  very  simple  example,  as  a  matter  of  fact,  involves  a  recent  strike, 
or  work  stoppage,  at  Santa  Rita  during  this  past  year  by  the  sentenced 
people.  They  had  a  list  of  demands  concerning  what  we  are  talking 
about,  basic  living  conditions.  One  of  the  most  important  things  was 
that  they  wanted  to  get  money  for  their  work.  Sentenced  people  do 
work.  They  were  asking  to  get  50  cents  a  day  for  their  work  so  when 
they  got  out  of  there  they  would  have  a  few  dollars  in  their  pocket 
when  they  got  back  out  on  the  streets.  Right  now,  when  somebody  is 
released  from  jail,  they  have  nothing  in  their  pocket  and  they  are  back 
on  the  streets,  and  are  very  likely  to  end  up  back  in  jail. 

Mr.  Mikva.  Would  you  say  that  infusion  of  money  or  realignment 
of  the  functions  is  the  first  priority  ?  The  reason  I  am  asking  that  is 
because  you  know  what  little  LEAA— Law  Enforcement  Assistance 
Act — money  is  going  into  the  county  jails.  Usually  it  is  for  bricks  and 
mortar.  We  saw  $700,000  worth  of  our  Federal  funds  being  spent  out 
at  Santa  Rita.  Is  that  a  useful  expenditure  of  the  money  f 

Mr.  Berg.  I  think  it  is  a  terrible  waste  of  money  out  at  Santa  Rita. 
That  particular  facility  should  be  razed  to  the  ground. 

Mr.  Mikva.  Would  you  think  money  is  the  top  priority? 

Mr.  Berg.  I  think  the  top  priority  is  to  realign  the  functions  and 
release  people  from  jail  who  don't  belong  there.  That  is  the  most  im- 
portant thing.  Like  I  said,  about  60  percent  could  go  out  tomorrow 
and  it  would  be  better  for  everyone  involved. 

There  is  already  a  great  deal  of  money  being  spent.  It  is  how  this 
money  is  being  spent.  Santa  Rita  is  a  very  good  example  of  Federal 
involvement,  I  am  paid  by  the  Federal  Government.  The  Federal 
court  declared  it  unconstitutional.  The  Federal  Government  comes 
in  with  the  money  for  many  of  the  improvements,  yet  the  Federal 
Government  had  nothing  to  say  about  what  the  improvements  were 
going  to  be,  what  the  program  at  Santa  Rita  would  be.  All  of  the 
involvement  was  to  shake  things  up  a  little  bit.  but  nothing  was  done. 

I  don't  think  any  Federal  money  should  be  used  in  that  sort  of  a  way. 

Mr.  Mikva.  One  last  question.  Are  there  any  statistics  on  the  im- 
pact of  the  county  jail  experience  on  those  who  go  on  to  the  "big 
time"  in  crime?  I  am  talking  now  about  those  who  ultimately  make 
it  to  the  State  institutions  and  penal  institutions. 

Mr.  Berg.  In  terms  of  how  many  have  been  there? 

Mr.  Mikva.  I  am  sure  almost  all  of  them  have  been  there._ 

Has  there  ever  been  any  kind  of  study,  whether  subjective  or  other- 
wise, on  the  impact  of  the  county  jails  on  the  attitudes  toward  society 
of  those  who  have  done  time  in  them  ? 

Mr.  Berg.  To  my  knowledge  there  has  been  no  study,  but  lean  tell 
you  this,  that  an  intense  hate  is  built  up  by  those  people  in  those 
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"tiger  cages,"  a  very  intense  hate.  I  have  talked  to  people  after  they 
have  come  out  and  they  are  very  shaken  people.  It  takes  months  and 
months  before  they  recover  in  the  least  bit  from  that  experience. 

Mr.  Mikva.  Thank  you  very  much. 

Mr.  Kastenmeier.  The  gentleman  from  Massachusetts. 

Mr.  Drinan.  Thank  you,  Mr.  Berg,  for  your  statement.  I  agree  with 
you,  and  I  think  the  other  members  of  the  subcommittee  do,  too,  that 
the  conditions  at  Santa  Rita  are  deplorable. 

I  recall  some  2  years  ago  when  I  was  in  South  Vietnam  at  one 
of  their  county  jails;  the  conditions  were  infinitely  better  in  South 
Vietnam. 

I  asked  the  guards  and  other  individuals  at  Santa  Rita  about  the 
availability  of  religious  services.  I  note  that  in  point  J  of  your  state- 
ment you  say  the  inmates  are  not  permitted  to  go  to  any  religious 
services,  although  sometimes  the  chaplain  visits  on  Sundays.  You 
indicated  that  there  were  no  educational  or  vocational  work  programs. 
Obviously,  there  is  no  religious  program,  as  well. 

I  am  wondering  if  that  has  gone  on  for  a  time  and  what  might  be 
done  about  it  ? 

Mr.  Berg.  To  my  knowledge  it  has  gone  on  for  quite  some  time.  As  a 
matter  of  fact,  that  is  one  of  the  points  that  is  before  the  Federal 
court  right  now. 

I  made  a  survey.  Very  often  when  I  am  preparing  to  go  back  to 
court,  I  will  take  a  questionnaire  out  and  ask  the  inmates  certain  ques- 
tions. They  sign  them  and  I  have  them  to  refer  to.  Two-thirds  of  the 
inmates  questioned  indicated  that  they  wanted  religious  services.  I 
talked  to  the  personnel  out  at  Santa  Rita  about  this  particular  prob- 
lem. Apparently  there  were  religious  services  held  there  some  time  ago. 
However,  at  some  point  there  was  a  disturbance  or  a  particular  indi- 
vidual made  a  little  trouble,  so  they  stopped  and  they  would  not  rein- 
stitute  religious  services. 

This  is  the  way  it  runs  there.  When  one  little  thing  goes  wrong,  they 
make  a  blanket  policy.  That  is  why  the  place  is  so  bad  now,  because 
they  just  keep  adding  restrictions  upon  restrictions.  There  is  no  real 
reason. 

There  were  religious  services  there  at  one  time,  but  because  of  one 
bad  incident  a  number  of  years  ago  they  stopped. 

Mr.  Drinan.  Would  you  have  any  idea  about  the  availability  of  re- 
ligious services  in  other  county  jails  in  California  ? 

Mr.  Berg.  I  do  know  that,  for  people  not  in  Greystone,  there  are 
religious  services  at  Santa  Rita.  It  would  be  my  guess  once  again, 
when  you  get  to  the  maximum  security  facilities,  you  find  pretty  much 
the  same  situation  you  find  at  Greystone,  although  it  might  not  look 
quite  as  shaky. 

Mr.  Drinan.  Thank  you  for  your  comments. 

Mr.  Chairman,  I  yield  to  the  subcommittee. 

Mr.  Kastenmeier.  The  gentleman  from  Illinois,  Mr.  Railsback. 

Mr.  Railsback.  I  have  no  questions. 

Air.  Kastenmeier.  The  gentleman  from  Pennsylvania,  Mr.  Biester. 

Mr.  Biester.  Just  one  or  two  questions. 

When  we  were  out  there,  one  of  the  complaints  we  heard  was  that 
prisoners  in  the  East  Wing — that  is,  unconvicted,  on  trial — do  not  have 
books  available  except  books  that  were  supplied  by 
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Mr.  Kastenmeier.  Both  the  questioners  and  witnesses  are  going  to 
have  to  speak  up.  We  are  going  to  have  to  do  without  the  PA  system 
for  a  while.  Thank  you. 

Mr.  Biester.  I  just  wondered,  is  this  no-book  policy  one  that  had 
been  on  there  for  a  long  time  ? 

Mr.  Berg.  It  has  been  going  on  there  since  I  have  been  going  out 
there,  which  is  a  year  and  a  half.  It  is  one  of  the  things  I  have  made  as 
much  noise  about  as  I  could,  because  it  seems  incredible  to  put  some- 
body in  a  cage  and  not  even  let  him  read  a  book.  There  are  a  few  books 
floating  around  there,  but  generally  it  takes  a  bribe  to  a  trustee  to 
get  a  book.  The  prisoners  get  some  cigarettes,  and  they  have  to  give  up 
those  cigarettes  in  order  to  obtain  a  book. 

Mr.  Biester.  Now,  I  understand  the  policy  is,  if  a  book  is  sent  di- 
rectly from  the  publisher  in  the  original  package,  it  is  allowed  to  come 
in.  Have  you  made  any  effort,  or  has  anyone  made  any  effort,  to  try 
to  get  some  publishers  to  send  some  books  in  ? 

Mr.  Berg.  Well,  the  biggest  problem  is  not  getting  the  books  in,  it 
is  because  the  inmates  are  poor.  Everybody  in  East  Greystone  is  there 
because  they  are  poor. 

Mr.  Biester.  No  ;  I  don't  mean 

Mr.  Berg.  Do  you  mean  to  get  some  outside  people  to  donate  books  ? 

Mr.  Biester.  Yes. 

Mr.  Berg.  Yes ;  we  have  made  contacts  with  people.  We  are  trying 
to  work  through  the  county  council  to  get  some  books  donated.  We 
are  making  efforts  along  those  lines. 

Mr.  Biester.  It  seems  to  me  there  is  a  problem  that  does  not  relate 
to  money  particularly,  because  the  families  of  some  of  the  unconvicted 
East  Wing  prisoners  are  not  allowed  to  bring  books  in  and  leave  them, 
for  fear  of  contraband  being  smuggled  in  the  outer  portion  of  the 
book  apparently,  and  for  fear  of  dangerous  reading  material  which 
might  be  included  in  the  book  ? 

Mr.  Berg.  Well,  there  are  a  lot  of  other  areas  that  aren't  just  sim- 
ply a  matter  of  money,  not  only  in  terms  of  who  should  be  in  there.  As 
incredible  as  it  may  seem,  that  courtyard  that  you  saw  in  the  middle 
of  Santa  Rita — I  have  been  going  out  there  for  well  over  a  year — 
and  that  courtyard  was  never  used  until  Judge  Zirpoli  ordered  them 
to  use  it.  It  was  a  courtyard  which  was  secure,  yet  the  prisoners  were 
not  allowed  to  use  it,  although  it  was  right  there.  There  are  a  lot  of 
examples  of  things  like  that. 

Mr.  Biester.  I  take  it  you  have  seen  the  construction  work  going  on 
there  with  regard  to  the  visiting  facilities.  That's  not  part  of  the 
judge's  order,  is  it? 

Mr.  Berg.  Well,  see,  what  has  happened,  the  judge  has  told  the 
county  of  Alameda  it  is  running  an  unconstitutional  facility,  but  he 
has  not  told  them  exactly  what  they  have  to  do  in  order  to  make  it  con- 
stitutional. He  has  just  told  them  they  would  have  to  improve  it.  He 
hasn't  really  designed  or  gone  over  it  specifically  point  by  point.  I  still 
hope  more  improvements  will  result  from  this  case. 

Visiting  is  not  simply  a  matter  of  poor  conditions,  but  visiting  is  only 
allowed,  and  this  is  for  pretrial  detainees,  on  Sunday  for  3  hours.  The 
visiting  periods  are  15  minutes  long. 

Mr.  Biester.  Even  with  new  facilities,  you  are  visiting  by  telephone  ? 

Mr.  Berg.  Right. 
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Mr.  Kastenmeeer.  Any  further  questions  ? 

The  gentleman  from  New  York. 

Mr.  Fish.  Mr.  Berg,  I  would  like  to  dwell  a  moment  on  one  aspect. 
You  raised  the  question  of  the  fact  that  the  inmates  at  Greystone  were 
poor. 

It  was  my  first  impression  from  talking  to  any  number  of  inmates 
that  even  things  like  toothpaste  have  to  be  purchased  by  the  inmates 
themselves,  and  if  they  didn't  have  the  money  and  couldn't  borrow  it, 
they  simply  went  without.  Would  you  substantiate  that? 

Mr.  Berg.  I  think  that  is  the  usual  case.  There  is  a  policy,  and  once 
again  there  is  a  difference  between  policy  and  what  actually  happens, 
but  there  is  a  policy  that  those  people  who  don't  have  any  money  are 
issued  what  is  called  a  free  line  of  materials,  such  as  toothpaste,  but 
the  inmates  continue  to  complain  they  can't  get  such  things. 

Mr.  Fish.  Is  it  common,  to  your  knowledge,  that  people  at  Greystone 
might  spend  2  or  3  days  or  even  more  there  before  they  are  issued 
shoes  or  sheets? 

Mr.  Berg.  Well,  up  until  the  last  few  months,  nobody  had  shoes  ever. 
In  fact,  if  you  came  in  with  shoes  they  were  taken  away  and  you  were 
given  rubber  thongs.  You  can  see  what  type  of  structure  that  is,  it  is 
very  damp,  cold  cement  floors,  and  that's  all  they  were  given.  Even  if 
they  had  shoes  they  couldn't  use  them.  Now  some  of  them  are  given 
tennis  shoes. 

A  lot  of  times  people  won't  get  blankets  or  towels  or  whatever  for 
quite  some  period  of  time. 

Mr.  Fish.  As  we  know,  and  you  could  verify  this  from  more  experi- 
ence, the  policy  is  to  keep  pretrial  detainees  in  maximum  security.  You 
recommend  that  these  pretrial  detainees  be  released  on  their  own 
recognizance. 

I  presume  one  of  the  reasons  for  the  present  policy  is  that  a  lot  of 
these  are  very  young  individuals.  That  was  my  impression.  Maybe 
they  don't  have  roots  in  this  area;  maybe  they  were  just  passing 
through.  Second,  there  were  a  surprising  number  of  people  with  crimi- 
nal records. 

Now,  how  would  you  structure  your  pretrial  recognizance?  Who 
would  make  the  decision  ?  How  would  you  get  to  the  point  of  satisfy- 
ing society's  requirements  in  making  this  decision  as  to  which  it  should 
be? 

Mr.  Berg.  I  think  at  the  pretrial  stages,  at  the  bail-setting  hearing, 
that  the  prosecution  should  have  the  burden  of  proof  to  show  that  the 
person  is  likely  to  flee  before  trial.  If  he  can't  sustain  that  burden  of 
proof,  the  person  ought  to  be  given  his  own  recognizance  and  released 
on  that  basis. 

If  he  can  show  a  likelihood  that  the  person  is  going  to  flee,  it  would 
depend  on  how  strong  of  a  likelihood.  The  reason  I  talk  about  the 
likelihood  of  fleeing  is  because  in  California,  as  in  most  other  places, 
that  is  the  only  permissible  purpose  of  keeping  pretrial  people  in  jail. 
For  people  for  whom  there  is  a  likelihood  they  will  flee,  there  should 
be  a  series  of  alternatives  in  terms  of  the  seriousness  of  the  restrictions 
on  these  people. 

You  could  start  off  with  special  probation  supervision.  Maybe  some- 
body would  have  to  check  in  every  day;  some  people  could  be  released 
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to  a  responsible  individual,  directed  to  responsible  individuals  or 
organizations ;  some  people  could  be  put  in  situations  where  they 
could  work  and  maybe  come  back  and  sleep  under  some  authority  at 
night. 

This  is  happening  in  a  number  of  other  places,  the  development  of 
less  onerous  alternatives  to  jail.  The  Federal  system  is  developing 
this  right  now.  It  has  begun,  but  they  are  still  in  the  process  of  getting 
better  alternatives.  In  some  States,  experimental  projects  are  under 
way. 

In  the  literature  and  in  the  experiments  there  are  ample  ways  to 
solve  this  problem  without  putting  these  people  in  county  jails. 

Mr.  Fish.  Thank  you  very  much. 

Mr.  Coughlin.  I  have  no  questions. 

Mr.  Kastenmeier.  Thank  you,  Mr.  Berg.  We  appreciate  your 
testimony. 

The  Chair  would  like  to  now  call  Prof.  John  Irwin,  associate  pro- 
fessor of  sociology,  San  Francisco  State  University. 

I  would  like  to  call  with  Professor  Irwin  two  other  witnesses — 
Lewis  Sawyer  and  Popeye  Jackson.  I  think  you  may,  in  part,  have  a 
common  experience,  although  I  would  like  to  hear  from  Professor 
Irwin  in  connection  with  some  of  the  activities  you  have  undertaken. 

STATEMENT  OF  JOHN  IRWIN,  ASSOCIATE  PROFESSOR  OF  SOCIOL- 
OGY, SAN  FRANCISCO  STATE  UNIVERSITY,  ACCOMPANIED  BY 
LEWIS  0.  SAWYER  AND  POPEYE  JACKSON 

Professor  Irwin.  First  of  all,  gentlemen,  let  me  apologize  for  not 
submitting  to  you  a  statement.  I  wasn't  aware  that  it  was  requested, 
I  have  been  out  of  town.  I  did  submit  the  statement  made  by  a  group 
that  I  am  a  member  of,  the  Coordinating  Council.  [See  Appendix.] 

However,  if  the  Coordinating  Council  and  myself  had  been  aware 
how  much  knowledge  and  how  much  perspective  the  committee  had 
gathered,  I  don't  thmk  we  would  have  made  the  same  statement.  I  am 
very  pleased  with  the  amount  of  insight  that  you  have  gathered. 

A  lot  of  that  which  I  would  have  said  has  already  been  said,  so  I  am 
not  going  to  go  over  old  ground.  I  am  very  much  in  agreement  with  the 
statements  made  by  Fay  Stender.  Let  me  simply  do  a  couple  of  things. 
One  thing  I  would  like  to  do  is  place  one  piece  in  the  puzzle  which  has 
been  the  subject  of  much  discussion.  I  hope  supplying  that  piece  will 
make  a  cohesive  picture.  The  puzzle  is :  How  we  can  have,  on  the  one 
hand,  one  picture  of  the  correction  enterprise,  as  revealed  by  the  cor- 
rection administrators,  which  is  in  total  disagreement  with  the  picture 
painted  by  the  other  side  ? 

Now,  the  simple  explanation  to  this  would  be  that  one  side  or  the 
other  is  a  bunch  of  liars.  That  is  just  too  simple.  I  would  like  to  offer 
some  type  of  explanation  to  account  for  the  fact  that  we  have  fully  dis- 
parate perspectives  on  the  same  phenomena. 

One  point,  or  area  of  agreement,  is  the  fact  that  the  Department  of 
Corrections  in  the  State  of  California  is  in  trouble.  There  are  prob- 
lems. The  present  administrators  and  the  guards  association  have 
offered  two  very,  very  simple  explanations  for  this.  One  is  that  the 
major  problems  are  due  to  the  work  of  outside  agitators   This  has 
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always  been  a  very  convenient  explanation  for  troubles  caused  by  in- 
ternal aberrations  in  some  organizations. 

They  state,  and  they  state  explicitly  in  the  public  statements  and  the 
report  given  to  you  by  professional  officers,  if  they,  in  fact,  could  put 
an  end  to  being  bothered  by  educators,  they  could  get  back  to  the  task 
of  continuing  reform  and  continuing  rehabilitation. 

The  second  explanation,  the  second  simple  model  which  is  used,  is 
that  the  population  in  prison  now  being  handled  is  a  different  pop- 
ulation, has  become  more  violent,  is  more  rebellious,  is  more  apt  to 
strike  back;  it  is  more  obstreperous.  Except  Warden  Park  gave  a 
slightly  different  variation  on  that.  He  suggested  it  was,  in  fact,  more 
immature,  which  is  a  more  benign  kind  of  statement  of  the  same  thing. 

I'm  going  to  submit  that  there  are  differences,  but  we  have  to  look 
at  it,  take  a  different  approach.  I  hope  that  I  can  bring  back  together 
the  two  different  versions  of  what  is  going  on  in  prison  in  so  doing. 

In  doing  so,  we  have  to  take  a  very,  very  critical  examination  of  the 
operation  of  a  rehabilative  system.  I  am  sorry  Mr.  Mikva  left,  because 
I  heard  him  state  his  State  of  Illinois  was  trying  to  get  through  in- 
determinate sentences.  I  really  wanted  him  to  hear  some  of  the  crit- 
icisms I  wanted  to  bring  forth  on  an  indeterminate  sentence  system, 
and  the  implementation  of  a  rehabilitative  ideal. 

Let's  go  back  and  see  what  has  come  about  in  California.  California 
has  gone  through  a  20  year — well,  let's  step  back  5  years — it  went 
through  a  15  year  rather  full  implementation  of  the  rehabilitative  idea, 
with  the  tension  of  the  indeterminate  sentence  system,  introduction  of 
many,  many  programs  with,  at  least  ostensibly,  the  determination  of 
sentence  upon  rehabilitative  criteria,  et  cetera.  I  don't  want  to  dwell  on 
the  point,  but  let  me  submit  that  from  evidence  gathered  by  outside 
observers  and  inside  observers,  it  is  agreed  that  the  rehabilitative  ef- 
forts, whatever  they  were,  were  a  failure.  There  is  still  no  evidence  that, 
in  fact,  one  way  of  treating  felons  over  another  is  any  more  effective  in 
reducing  recidivism  or  furthering  any  goals  of  that  nature.  It  is  clear 
that  some  other  things  happened. 

By  1968,  with  the  15-,  16-,  17-year  pursuit  of  rehabilitation,  the 
department  was  engaging  in  fantastic  expenses,  and  the  length  of  sen- 
tencing increased  steadily  throughout  these  years  until  a  recent  all- 
time  high.  By  alltime  high,  I  am  talking  about  relative  to  anything  in 
the  country,  perhaps  anything  in  the  history  of  the  world.  It  reached 
146  persons  per  hundred  thousand,  which  is  the  high  in  the  nation. 

The  reason  for  the  improvements,  the  advances,  which  have  been 
mentioned  by  Mr.  Procunier  and  Mr.  Kerr  and  documented  in  the 
correctional  officer's  report  are  changes  that  have  come  about  since 
1968,  and  these  were  changes  that  were  initiated  because  of  mount- 
ing pressure  outside.  Let  me  inform  you  that  in  1968,  when  Mr.  Kerr 
was  testifying  before  the  Federal  Procedure  Committee,  he  offered 
the  very  same  explanation  they  are  offering  now ;  in  fact,  the  probation 
subsidy  program  had  taken  out  all  of  the  good  guys  and  they  were 
left  with  all  the  bad  guys.  He  was  making  the  statement  when  the 
population  was  at  an  alltime  high,  the  per  capita  and  number  of 
people  in  the  prison  was  at  an  alltime  hign.  The  only  way  to  justify 
that  kind  of  statement  would  be  to  assume  that  there  were  just  a  lot 
more  bad  guys  out  there  in  the  community.  Now,  they  are  using  it, 
after  they  have  been  forced  to  reduce  the  population. 
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A  lot  of  that  can  be  explained  by  just  the  shifting  pattern  of 
crime  outside.  For  example,  they  use  the  fact  that  there  are  more  armed 
robbers  in  prison  than  there  used  to  be.  A  lot  of  this  shift  can  be 
explained  simply  because  burglary,  because  of  technological  advances 
in  crime  prevention,  is  becoming  a  much  less  feasible  operation.  A  lot 
of  the  burglars  had  to  shift  to  armed  robbery. 

By  1968,  the  inmates  were  reaching  a  stage  of  a  burning  sense  of 
injustice  over  the  way  their  sentences  were  determined.  The  evidence 
was  clear  to  them  that  the  indeterminate  sentence  system  did  not 
work.  Rehabilitation  did  not  work.  What  they  saw  was  a  system  total- 
ly arbitrary,  totally  whimsical,  and  perhaps  totally  unconstitutional, 
where  they  were  charged  with  crimes,  and  convicted  of  crimes  in  this 
process,  which  they  had  never  been  convicted  of  outside,  et  cetera. 

They  started  mounting  various  efforts  to  press  their  grievances. 
The  department  responded  to  their  mounting  efforts  with  stubborn- 
ness, with  repressive  measures,  with  retaliation,  blocking  every  effort 
of  the  inmates  to  establish  some  legitimate  avenue  for  expression  of 
grievance. 

So  we  move  into  the  second  and  third  stages  of  the  development 
and  perspective  of  the  California  inmates. 

The  second  stage  developed  after  1968,  with  this  new  insight  into  the 
unfairness  of  the  indeterminate  sentence  system.  They  started  looking 
deeper  into  the  system.  They  came  up  with  the  insight  that,  not  only 
were  they  being  sentenced  unfairly,  but  also,  as  was  mentioned  by  Mr. 
Conyers,  they  discovered  they  were  just  a  few  of  a  very  large  class  of 
lawbreakers.  They  were  the  residue  who  were  left  after  the  system  had 
diverted  the  great  majority  of  people  out  of  the  criminal  justice  sys- 
tem into  other  alternatives,  either  dropping  charges,  probation,*  et 
cetera.  They  discovered  the  reasons,  or  at  least  what  they  felt  were  the 
reasons,  that  they  were  not  diverted  were  not  that  they  were  the  worst 
guys ;  the  reasons  they  were  not  diverted  were  because  they  were  the 
poorest,  they  were  less  influential.  At  least  that  was  their  perspective 
on  the  selective  process.  Incidentally,  many,  many  studies  back  up 
this  belief. 

Let  me  point  to  one  statement  which  was  made  by  several  people 
here,  including  Mr.  Park  and  the  correctional  officers,  that  one  thing 
that  the  convicts  forgot  in  their  expressions  was  the  injustice  done  to 
the  victim.  I  want  to  argue  the  fact  that  this  is  not  true.  The  great  bulk 
of  the  convicts  that  were  expressing  this  sense  of  injustice  never  make 
the  argument  that  they  feel  they  were  not  supposed  to  receive  some 
punishment.  They  were  squawking  about  the  arbitrariness  of  the  pun- 
ishment, the  intensity  of  the  punishment,  the  length  of  sentence,  et 
cetera.  These  same  people,  the  convicts,  will  point  out  to  you  that  they 
are  very,  very  concerned  with  victims  of  crime,  and  also  concerned  with 
the  victims  of  other  kinds  of  crime  which  go  unpunished,  for  instance, 
the  victims  of  pollution,  the  victims  of  slum  landlords,  the  victims  of 
the  automobile  manufacturer,  who  does  not  live  up  to  certain  types 
of  regulations,  et  cetera. 

Let's  go  on  to  the  third  stage. 

The  third  stage  of  the  development  of  this  rage  in  the  prisons,  which 
is  a  major  problem,  is  that  which  developed  after  the  seeking  of  legiti- 
mate panels  for  the  expression  of  grievances  was  blocked,  which  was 
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met,  as  I  indicated,  with  stubbornness,  or  sometimes  with  retaliation, 
often  with  minor  adjustments,  for  instance  the  introduction  of  "priv- 
ileges," not  "rights,"  which  is  a  very  important  distinction. 

Incidentally,  with  the  increased  use  of  things  like  the  adjustment 
center,  finally  we  have  developed  in  the  Department  of  Corrections 
a  class  of  inmates,  who  are,  as  somebody  described,  truly  ethnic.  They 
have  really  come  to  accept  the  view  that  they  will  never  get  out.  After 
an  escalating  series  of  events  in  their  lives  where  minor  attempts,  or 
rather  orderly  attempts  to  express  grievances  were  followed  with  a 
punishment  and  then  a  more  direct  forceful  attempt,  et  cetera,  they  find 
themselves  now  classified  as  revolutionaries,  dangerous  persons,  find 
themselves  having  spent  many  years  in  adjustment  centers,  and  truly 
convinced  they  will  never  get  out. 

I  heard  expressed  by  Henry  Kerr  and  Ray  Procunier  that  adjust- 
ment centers  were  necessary  because  you  have  to  have  some  place  to 
lock  up  people  who  will  not  conform  to  the  prison  regulations,  who 
are  engaging  in  rendering  violence  on  other  inmates,  guards,  et  cetera. 
They  fail  to  recognize  in  this  type  of  analysis  that,  in  fact,  the  violence, 
which  has  occurred,  is  of  their  own  making.  The  persons  who  have 
recently  been  most  violent  are  those  who  have  experienced  the  most 
intense  punishment,  the  longest  lockup  in  the  adjustment  centers. 
The  notion  that  you  are  going  to  lock  some  group  away  to  protect, 
arbitrarily,  for  indefinite  periods,  and  then  they  are  going  to  be  con- 
trollable convicts  just  ignores  something  about  the  human  spirit. 
Human  beings,  when  they  are  arbitrarily  punished,  very  intensely,  do 
not  bow  their  heads;  more  often  they  strike  back.  And  they  have 
developed  a  segment  of  convicts  who  are  much  more  willing  to  use 
violent  attempts,  violent  methods  against  guards  and  other  inmates, 
but  that  is  a  problem  of  their  own  making. 

Pursuing  it  further,  for  instance,  and  accepting  the  recommendation 
of  the  correctional  officers  association,  that  they^  now  build  the  maxi- 
maxi  prison  to  handle  revolutionaries,  I  submit  that  the  legislative 
bodies  had  better  be  ready  for  the  next  round.  They  will  have  to  build 
some  kind  of  a  prison  which  will  have  maxi-maxi  provisions  where 
they  can  keep  people  locked  in  some  kind  of  a  tomb  or  something  really 
bizarre,  where  they  cannot  do  anything.  The  idea  that  you  render 
people  docile  when  you  punish  them  more  just  isn't  substantiated,  par- 
ticularly in  California. 

Let  me  go  on  now,  before  I  relinquish  the  floor,  to  just  some  recom- 
mendations I  would  like  to  see  considered  very  seriously  by  the  com- 
mittee. One  which  has  come  up  before,  particularly  in  Fay  Stender's 
testimony,  which  I  feel  is  also  the  most  important  thing  that  could 
come  out  of  any  legislative  action,  would  be  the  establishment  of  some 
mechanism  for  the  expression  of  grievances  for  convict  populations. 

This  idea  is  repulsive  to  the  prison  administration  for  two  reasons. 
One  is  there  would  be  some  kind  of  outside  authority  looking  over 
their  affairs  and  it  would  be  impossible  to  live  by.  Furthermore,  they 
do  not  need  it,  for  two  reasons:  they  have  those  mechanisms,  and 
by  and  large,  they  don't  have  problems  with  guards  who  violate  the 
law,  who  engage  in  brutality.  It  is  just  ridiculous.  Ray  Procunier  does 
not  want  to  admit  that,  in  fact,  the  incidents  that  you  heard  described 
do  exist.  Furthermore,  he  wants  to  suggest  that  eternally  they  can 
police  themselves.  This  is  just  not  true.  This  is  not  true  of  any  organi- 
zation. 


91 

Organizations  when  they  are  given  the  full  power  to  police  their 
own  affairs  invariably  fail  to  do  so.  They  invariably  develop  the  spirit 
that  they  will  protect  their  own  kind,  in  some  informal  way,  and  ig- 
nore those  kinds  of  problems.  This  is  certainly  true  in  the  Department 
of  Corrections. 

Furthermore,  it  would  be  impossible  for  them  to  operate.  I  grant, 
as  to  the  concern  over  efficiency,  which  is  a  major  concern  that  any 
major  organization  operates  with,  that  there  would  be  some  sacrifice  in 
efficiency.  However,  the  gains  in  justice  would  far  outweigh  the  sacri- 
fice in  efficiency. 

The  second  thing  that  I  would  like  to  see  implemented  would  be 
some  kind  of  a  bill  of  rights  for  convicts  across  the  country.  It  would 
have  to  contain  two  very  important  elements.  One  would  be  the  re- 
striction on  the  indeterminatecy  that  any  prison  administration  could 
operate  with.  Furthermore,  it  wohld  provide  for  due  process  in  all 
the  important  decisionmaking  mechanisms,  particularly  those  that 
are  clearly  judicial  types  of  mechanisms,  such  as  the  granting  of  pa- 
role, revocation  of  parole,  and  delivery  of  punishment. 

The  third  thing  would  be  something  which  is  coming  up  in  many, 
many  of  the  inmates'  expression  of  demands,  of  grievances:  the  es- 
tablishment of  a  minimum  wage  and  workmen's  compensation  for 
inmates.  I  think  several  State  legislatures  are  now  considering  this. 
It  seems  to  me,  though,  that  this  should  come  at  the  Federal  level  by  the 
federal  legislature,  really,  extending  some  of  the  provisions  of  the 
minimum  wage  law  to  take  care  of  convicts. 

I  think  some  kind  of  provisions  for  access  to  the  prison  by  outside 
organizations  could  be,  would  be,  a  very  important  piece  of  legislation, 
lative  body,  which  engages  in  regular  inspections  of  jails  and  prisons, 

Related  to  this,  something  slightly  different?  would  be  the  provision 
for  the  operation  of  helping  services,  supporting  services,  on  the  part 
of  private  citizens,  totally  under  the  control  of  the  citizen  groups. 

Finally,  I  think  that  there  should  be  some  ongoing  committee,  legis- 
lative body,  which  engages  in  regular  inspections  of  jails  and  prisons, 
enforcing  some  kind  of  minimum  standards  on  these  jails  and  prisons. 

Thank  you. 

Mr.  Kastenmeier.  Thank  vou,  Professor  Irwin. 

Now,  Mr.  Lewis  Sawyer,  if  you  would  like  to  take  the  floor. 

STATEMENT  OF  LEWIS  0.  SAWYER 

Mr.  Sawyer.  I  think  it  will  be  necessary  to  be  very  brief  because  of 
the  hour.  Much  of  which  I  have  wanted  to  say  has  been  said  by  Fay 
Stender  and  Professor  Irwin. 

Professor  Irwin  and  I  first  came  into  contact  with  criminal  justice 
in  the  State  of  California  at  the  same  time,  1952. 

First  of  all,  I  would  certainly  like  to  express  the  fact  that  I  agree 
with  the  recommendations  of  the  Keldgord  report,  the  task  force, 
which  was  referred  to  earlier :  particularly  that  the  conditions  at  San 
Quentin  and  Folsom  are  untenable,  the  abolishment  of  the  Adult  Au- 
thority and  certainly  the  modification  of  the  indeterminate  sentence. 
I  believe  Mr.  Coughlin  referred  to  the  kind  of  brutality  that  happened 
earlier,  in  some  earlier  testimony,  and  that  was,  in  fact,  due  to  the  in- 
determinate sentence. 
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I  would  make  these  recommendations  as  a  product  of  the  California 
prison  system.  I  served  three  terms.  The  last  release  was  in  1964,  and 
I  am  a  product  of  the  Governor's  system.  From  that  point  of  view,  I 
would  make  these  recommendations  to  the  Subcommittee. 

First  of  all,  the  emphasis  needs  to  be  shifted  from  custody.  I  could 
give  no  better  example,  in  fact,  that  somehow  as  a  Nation  we  believe 
that  the  containment  of  some  men,  in  specified  space,  prison,  preven- 
tion of  their  escape,  is  more  important  than  human  lives,  including 
lives  of  hostages. 

The  shift  of  emphasis  has  to  be  from  custody  to  treatment  of  these 
prisoners.  I  think  they  should  shift  from  large,  centrally  located,  iso- 
lated, institutions  to  community  treatment  centers.  And  very  impor- 
tant, I  think,  is  the  fact  that  human  and  civil  rights  need  to  be  restored 
to  men  upon  release  and  that  ex-convicts  must  be  employed  in  the 
treatment  of  other  convicts,  of  other  convicted  persons.  I  think  that 
kind  of  experience  is  valuable  and  necessary. 

I  think  that's  enough. 

Mr.  Kasten meter.  Thank  you  very  much,  Mr.  Sawyer. 

Now,  Mr.  Popeye  Jackson. 

STATEMENT  OF  POPEYE  JACKSON 

Mr.  Jackson.  I  want  to  comment  on  the  prison  industries,  brutali- 
ties, racism,  and  lack  of  civil  rights,  human  rights  and  employee  rights 
in  California  institutions. 

First  of  all,  I  want  to  talk  about  the  prison  industries.  Industries 
are  based  on  convicts,  slave  labor,  paid  slave  labor  wages.  I  want 
to  point  out  most  of  the  convicts  inside  institutions  in  California  don't 
receive  these  wages ;  these  are  for  people  in  industries  alone.  The  peo- 
ple who  maintain  the  institutions  located  here  in  California  don't 
receive  wages.  These  are  under  the  guise  of  vocational  training.  Like 
any  of  the  vocational  training  in  California  prisons  don't  receive 
this  2  cents  minimum,  or  16  cents  maximum  pay.  Electric  shops, 
machine  shops,  sheetmetal  shops,  vocational  bakery,  vocational  print- 
shops,  or  any  other  vocation  shops  in  California  prisons,  they  don't 
receive  this  2  cents  minimum  pay,  the  maximum  16  cents  an  hour  pay. 
Most  of  this  pay  goes  to  people  who  are  in  the  position  of  lead  men, 
which  is  the  foreman  outside.  The  vocational  training  is  not  adequate. 
The  people  who  come  out  are  given  this  piece  of  paper  saying  you  are 
a  qualified  baker  or  what  have  you.  It  is  not  worth  the  paper  it  is 
written  on,  mainly  because  the  facility  is  outdated,  antiquated  or 
what  have  you.  For  instance,  I  completed  vocational  baking  at  Fol- 
som  Prison.  I  applied  for  a  job  outside  in  a  bakery.  I  was  asked 
can  I  decorate.  I  couldn't  decorate,  so  I  couldn't  get  the  job,  mainly 
because  they  don't  teach  decoration  in  the  prisons  in  the  California 
system.  They  tell  the  public  you  are  a  qualified  journeyman  baker, 
what  have  you,  under  the  guidelines  of  this  California  vocational 
training  system.  They  tell  the  public  that  they  take  care  of  them,  the 
taxpayer  takes  care  of  the  containment  of  the  prisoners  in  the  Cali- 
fornia system. 

We  must  admit,  the  prison  is  taken  care  of  entirely  by  convict 
labor.  For  instance,  all  the  clothes  we  wear  are  made  by  convict  labor ; 
the  shoes,  the  same  thing;  they  make  their  own  toothpowder,  they 
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have  tobacco  factories,  license  plate  factories.  For  instance,  I  know 
of  people  who  worked  in  the  license  plate  factory  at  Folsom  for  8 
years,  and  then  came  out,  supposed  to  be  rehabilitated ;  but  there  are 
no  license  plate  factories  anywhere  in  this  country,  other  than  a 
prison.  So,  he  came  out  to  get  a  job,  but  he  is  not  qualified  in  any- 
thing. They  say  this  man  has  been  rehabilitated.  There  is  no  such 
thing  as  rehabilitation  under  the  present  system  setup  in  the  Cali- 
fornia Department  of  Corrections. 

We  are  taxed  without  representation.  We  pay  Federal  taxes,  State 
taxes,  city  taxes,  and  sales  taxes.  All  inmates,  they  come  on  parole, 
they  say  we  are  ex-convicts.  There  is  no  such  thing  as  ex-convicts.  You 
are  still  convicts.  We  will  be  a  convict  until  the  day  we  die. 

Right  now,  we  don't  have  any  civil  rights  status  whatsoever.  They 
tell  me  I  can't  sign  a  contract,  can't  get  married,  or  have  any  of  the 
basic  human  rights  that  the  people  here  today  have.  I'm  denied  this 
merely  because  I  have  done  time  in  the  California  prison  system,  and 
now  I  am  on  parole. 

I  heard  Mr.  Park  say  that  there  was  no  brutalities.  I  have  witnessed 
some  of  the  most  blatant  brutalities  that  one  could  ever  witness  in 
California  prisons.  I  have  names,  dates,  institutions.  I  saw  one  inmate 
beaten  by  25  guards  wielding  pick-axe  handles.  I  am  quite  sure  when 
you  went  to  investigate  the  prison  system,  went  into  B  section,  you 
weren't  allowed  to  go  in  the  back  alleyways  where  there  are  con- 
stantly 24  hours,  pick-axe  handles  there  for  the  guards'  use  to  perform 
these  brutalities  on  human  beings. 

I  have  been  threatened  by  the  Department  of  Corrections,  I  have 
been  called  an  orangutan,  I've  been  called  pipe  dream,  many  things. 
What  happened?  I  called  Warden  Nelson  on  the  phone,  told  him  I 
had  heard  he  made  a  statement  on  nationwide  TV  that  he  would 
welcome  any  ex-convict  organization  to  come  in  and  investigate  the 
prison  system.  He  said,  "Do  you  have  any  Nazis  or  black  militants 
in  your  organization  that  you  would  like  to  send  in  to  investigate  the 
prison  system?"  He  was  telling  me  again  that  he  wanted  to  keep  the 
racism,  the  violence,  or  what  have  you,  constantly  going  in  the  Cali- 
fornia prison.  The  guards  are  entirely  responsible  for  most  of  the 
racism,  most  of  the  violence  inside  California  prisons.  I  have  seen 
guards  go  to  the  white  inmates,  and  say,  "The  nigger  is  going  to  get 
you  tonight."  This  creates  violence.  The  blacks  tell  them,  "The  whites 
are  going  to  get  you."  So  we're  constantly  on  guard. 

In  1968,  I  witnessed,  at  San  Quentin,  33  stabbings.  As  a  result  of 
these  stabbings,  there  were  about  11  deaths.  This  was  brought  on  by 
agitation  of  the  guards  themselves. 

Now,  there  are  very  few  correction  officers  in  the  California  prison 
system.  Very  few.  I'd  say  about  20  percent  of  the  12  institutions  in 
26  counties  are  what  we  refer  to  as  correction  officers.  Most  of  these 
guards  have  no  education,  nil.  One  out  of  six  have  a  high  school 
education.  They  are  second  lowest  on  the  civil  service  test  for  this  job, 
yet,  these  people  are  there  for  so-called  rehabilitation  purposes. 

They  say,  once  you  are  released,  you  are  rehabilitated.  I  was  there 
19  years,  five  institutions  of  California  prisons.  I  was  released  July 
6,  1970.  I  was  given  $30.  Fortunately,  my  family  was  able  to  look  out 
for  me.  By  the  same  token,  another  inmate  was  released  after  10  years, 
given  the  same  $30.  He  had  to  go  to  L.A.,  spent  half  his  money  getting 
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to  L.A.,  that  left  him  about  $15  to  get  housing,  clothing,  any  other 
facilities  he  might  need  to  maintain  his  freedom.  Two  days  later,  he 
committed  robbery.  He  is  now  back  in  San  Quentin.  He  was  supposed 
to  have  been  rehabilitated.  I  feel  if  there  had  been  a  fund  set  up  for 
this  man  to  pay  him  maybe  $400  to  $500  a  month  until  he  was  able 
to  maintain  an  apartment  he  would  not  have  returned  to  prison.  Right 
now  there  is  no  such  things  as  rehabilitation  in  the  California  prison 
system.  They  have  all  Hnds  of  so-called  training  in  these  prisons  for 
the  prisoners.  They  ha\  •  so-called  education  facilities. 

If  a  man  is  not  motivated  in  prison,  then  he  has  no  alternative  to 
come  out,  he'll  be  right  back  where  he  was  before.  The  word  rehabili- 
tation means  reverting  back  to  what  you  were  before.  This  is  what  the 
California  system  does,  reverts  you  back  to  what  you  were  upon  en- 
tering prison  in  the  California  system.  In  1968  after  this  violence 
broke  out,  a  group  of  convicts  got  together,  blacks,  whites,  and  browns, 
and  we  formed  what  we  called  the  rumor  control  system,  whereby  two 
whites,  two  blacks,  and  two  browns  would  patrol  all  of  the  blocks  of  the 
San  Quentin  Prison.  We  done  this  because  any  time  a  rumor  started  that 
the  whites  were  going  to  attack  the  blacks,  or  browns  were  going  to 
attack  blacks,  or  vice  versa,  the  blacks  would  talk  to  all  the  blacks, 
whites  would  talk  to  all  the  whites,  and  browns  would  talk  to  all  the 
browns.  We  would  find  no  convict  had  started  this  rumor.  Conse- 
quently, we  come  out  in  the  yard,  everybody  would  be  together,  there 
would  be  no  outbreak  of  violence.  This  went  on  for  about  8  months. 
There  was  no  violence  in  San  Quentin  in  this  period,  none  whatsoever. 
After  8  months,  Wrarden  Nelson  came  on  the  public  address  system, 
and  he  said  as  of  tomorrow  morning  there  will  be  no  more  rumor 
control  in  San  Quentin.  Consequently,  the  rumors  started  up  again 
that  there  was  going  to  be  a  racial  outbreak  on  the  yard.  We  came  out 
in  the  yards  the  next  morning,  we  saw  1,700  blacks  lined  up  on  the 
north  wall.  On  the  east  wall,  2,300  whites,  on  the  west  wall,  900 
Chicanos,  above  there  were  about  50  guards  with  rifles,  machine  guns, 
handguns,  shotguns,  gas  guns,  what  have  you. 

Fortunately  there  was  no  attack  by  any  individual  inmate  on  the 
yard,  but  this  was  set  up  to  kill  inmates.  This  is  what  it  was  set  up 
'for.  The  United  Prisoners'  Union  don't  condone  violence,  we  don't  ad- 
vocate violence,  we  don't  call  for  it.  We  realize  that  in  any  outburst  on 
the  yard,  of  violence,  that  convicts  are  going  to  be  killed,  not  guards. 
We  don't  have  the  guns  or  clubs  to  fight  these  guards  with,  so  we  don't 
ask  for  violence.  But  we  have  been  called  violent. 

I  have  a  letter  here  that  was  sent  back  unopened.  It  says,  "Return 
to  sender.  Refused  by  censor."  I  got  a  letter  from  the  Department 
of  Corrections  saying  that  this  letter  contained  violent  information 
that  would  be  inflammatory  and  would  incite  violence  in  the  institution. 
Also  the  paper  that  you  have  before  you,  if  you  read  it,  you  will  see 
nothing  inflammatory  whatsoever,  but  these  papers  were  ruled  con- 
traband by  the  Department  of  Corrections  merely  because  it  says 
United  Prisoners'  Union.  [See  Appendix.]  We  feel  we  have  the  right 
to  unionize  the  same  as  the  guards.  The  Constitution  says  anyone  has 
the  right  to  unionize.  It  is  not  illegal,  but  we  were  refused. 

Right  now,  as  the  administrator  of  prisons  for  the  union,  I  am  not 
allowed  to  write  any  inmate  in  the  State  of  California.  I  have  about 
50  letters  that  have  been  returned  to  me.  They  are  now  in  the  hands 
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of  our  attorney.  The  law  says  that  anybody  in  California  can  write 
a  convict  inside  a  prison,  yet  the  Department  of  Corrections  are  break- 
ing the  law.  They  are  continuing  to  break  the  law.  In  19  years  I  was 
down,  they  have  broken  countless  points  of  the  law. 

They  have  set  up  killings.  I  know  of  guards  who  have  given  inmates 
knives.  I  have  the  names  and  the  time  it  happened,  and  these  people 
were  allowed  to  testify  before  the  courts  of  the  land.  I  know  what  hap- 
pened, I  saw  it  with  my  own  eyes.  In  1968  when  two  black  inmates  were 
killed,  I  know  of  a  sergeant  who  came  into  the  gymnasium  where 
I  was  working,  and  said  he  wanted  two  white  inmates  to  go  in  the 
back  alley  and  remove  some  knives.  These  two  white  inmates  went  in 
the  alley.  They  came  out.  I  didn't  see  the  knives,  but  I  know,  30  min- 
utes later,  two  black  inmates  were  stabbed  about  30  times  by  about  a 
hundred  white  inmates.  This  is  something  I  witnessed  in  1968  in  San 
Quentin,  and  in  the  lower  yard.  I  saw  this  with  my  own  eyes.  No  one 
told  me  this. 

I  know  convicts  who  said  the  guards  came  to  them  and  said,  "I  will 
give  you  a  knife,  you  kill  one  of  these  blacks,  and  I  will  testify  the 
black  was  attacking  me.''  These  are  things  I  know,  these  are  things 
I  can  prove.  I  would  take  the  oath  and  testify  before  any  court  in 
the  nation  on  this.  These  are  just  some  of  the  things  that  I  know. 

Like  right  now,  talking  about  expediting  the  movement  to  have 
a  convict  released  earlier.  OK.  Most  of  the  people  in  prison  today 
are  not  what  we  would  call  criminals.  They  are  there  because  they 
are  poor,  oppressed  people,  be  they  black,  white,  brown  or  any  other 
color,  what  have  you.  These  people  are  there  merely  because  they  don't 
have  any  money  to  defend  themselves.  They  get  arrested,  they  go  to 
court,  the  judge  says,  "Do  you  have  a  lawyer,  are  you  able  to  hire  a 
lawyer  ? " 

Ninety  percent  are  not.  Then  they  give  you  the  public  defender.  This 
public  defender  comes  to  him  and  says,  "If  you  plead  guilty,  I  will  get 
you  a  deal,  get  you  a  county  jail  sentence,  or  a  second  degree."  I  want 
to  point  out,  this  same  public  defender  is  paid  by  the  same  people 
who  pays  the  judge,  the  jury  and  the  D.A.  Consequently,  he  is  down 
for  an  8-hour-a-day  job.  This  is  all  he  does.  At  no  time  do  we  see, 
with  the  exception  of  a  very  few,  do  you  see  a  public  defender  come 
after  hours  or  really  investigate  the  reason  behind  the  crime.  He  don't 
care  because  whatever  happens,  he's  going  to  receive  his  pay.  This 
is  why  there  are  21,000  convicts  in  California  prisons.  California  is 
the  largest  prison  system  in  the  nation,  in  the  world.  The  recidivism 
rate  is  so  high  because  it  is  mainly  there  for  one  thing,  to  keep  up  the 
industry  system  inside  California  prisons.  We  have  to  maintain 
enough  people  to  keep  them  working  at  these  jobs. 

The  parole  system  is  a  myth.  These  are  not  laws.  They  are  conditions 
of  parole.  They  say  you  can't — like  right  now,  I  have  a  guy  here  who 
wants  to  talk  about  the  brown  situation  in  the  penitentiary.  He  can't 
talk  here,  because  he  is  on  parole,  because  he  left  the  county.  We  feel 
we  should  have  freedom  of  movement  like  anybody  else.  We  have 
done  our  time.  We  don't  feel  it  should  be  in  the  parole.  After  I  done  19 
years,  I  was  given  a  discharge.  I  committed  a  crime.  I  was  guilty. 

I  done  the  time  for  it.  I  am  not  crying  about  that.  I  felt  I  was 
caught  doing  something  wrong.  Whatever  was  necessary  to  be  done, 
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it  should  have  been  done  to  me.  I  don't  feel  that  I  should  be  subject 
to  return  to  prison  merely  for  speaking  out  about  conditions  of  the 
prison.  Yet,  right  today,  after  this  testimony  here,  I  am  subject  to 
violations  of  parole.  The  entire  thing  is  merely  to  keep  up  the  Cali- 
fornia industry  system.  They  have  all  kinds  of  industry  in  California. 

You  say  you  went  and  investigated  the  system.  I  don't  know  what 
prison  you  went  to,  I  heard  you  talk  about  Soledad  O  wing,  San 
Quentin  B  section,  adjustment  center,  I  have  been  in  all  of  these 
places.  They  are  warehouses.  The  money  was  appropriated  to  build 
adjustment  centers.  These  are  supposed  to  adjust  people  for  the  main- 
line population.  There's  supposed  to  be  psychiatrists  there,  sociol- 
ogists, but  there  is  none  of  them  in  the  State ;  there's  no  penologists, 
there  is  no  psychologists,  psychiatrists,  sociologists,  any  of  these  in  the 
State  of  California.  For  instance,  Soledad  has  one  psychiatrist  for 
almost  3,000  men,  the  same  thing  in  Folsom. 

I  heard  the  guards  talk  about  reasons  for  the  lack  of  black  guards  in 
the  prison.  I  was  in  Folsom  when  the  very  first  black  guard  came  to 
work  in  Folsom.  lie  was  systematically  segregated  by  the  white 
guards.  They  don't  want  him.  At  no  time  in  Folsom  prison  have  there 
been  more  than  six  black  guards.  I  was  in  C.M.C.  East ;  there  is  not 
one  black  guard,  not  one.  There  is  not  one  black  person  we  can  go  to, 
sergeant  or  lieutenant  or  program  administrator  or  warden,  that  we 
can  talk  about  black  things.  We  can't  do  these  things  in  prison. 

I  feel  that  there  should  be  black  lieutenants,  captains,  parole  adminis- 
trators, sergeants  in  every  institution  in  California,  because  the  popula- 
tion in  the  Nation  prison  system  is  about  60  percent  black,  but  yet  there 
is  not  any  black  representation.  There  was  not  any  black  guards  in  the 
whole  prison,  but  85  percent,  of  the  people  involved  were  black.  I  am 
deeply  disturbed.  They  say  we  don't  have  a  right  to  unionize  but  the 
guards  have  a  union,  so  why  can't  we  have  the  same  rights. 

I  feel  that  we  should  be  recognized  as  a  union,  to  be  able  to  negotiate 
with  the  departments  of  correction  throughout  the  Nation  about  the 
convict  grievances.  I  feel  that  any  committee  that  goes  into  prison  to 
investigate  should  have  convicts,  people  who  have  been  there,  because 
you  are  not  going  to  see  the  things  they  don't  want  you  to  see.  I  have 
been  in  these  adjustment  centers,  and  I  could  show  you  the  things 
they  are  not  going  to  tell  you  about.  Not  one  of  you  went  to  the  back 
alleys  and  saw  these  pickaxes  or  these  night-clubs  that  they  use 
constantly. 

We  feel  that  the  union  should  be  recognized  by  the  department 
of  corrections.  Why  don't  we  have  the  right  to  correspond  with  prison- 
ers in  California? 

We  feel  that  the  union  representatives  should  have  access  to  the 
prisons,  to  go  in  and  talk  to  convicts.  We  feel  that  we  should  have 
representatives  in  every  prison  in  California,  throughout  the  Nation, 
we  should  have  representatives  from  the  union. 

Thank  you. 

Mr.  Kastenmeier.  Thank  you,  all  three  witnesses. 

Incidentally,  Mr.  Jackson,  you  have  spoken  widely.  You  are  within 
your  own  parole  jurisdiction.  There  is  no  obvious  violation  of  your 
parole  in  this  appearance  here  today,  is  there?  You  suggested  there 
might  be,  but  there  isn't  ? 
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Mr.  Jackson.  As  I  said  earlier,  I  have  been  threatened  by  the  Cali- 
fornia Department  of  Corrections  merely  because  of  my  affiliation 
with  the  union.  I  am  paroled  in  San  Francisco.  I  am  not  out  of  the 
jurisdiction  of  my  parole.  But  it  really  doesn't  make  any  difference 
anyway,  because  I  am  going  to  speak  up,  if  it  be  inside  the  prison,  out- 
side the  prison,  on  top  or  whatever.  I  am  going  to  say  what  I  feel.  I 
can't  substantiate,  so  I  have  no  fear  whatsoever  of  the  Department  of 
Corrections. 

Mr.  Kastenmeier.  I  would  like  to  recognize  the  gentleman  from 
Pennsylvania,  Mr.  Coughlin. 

Mr.  Coughlin.  I  have  no  questions. 

Mr.  Kastenmeier.  The  gentleman  from  New  York,  Mr.  Fish. 

Mr.  Fish.  I  have  no  questions. 

Mr.  Kastenmeier.  The  gentleman  from  Pennsylvania,  Mr.  Biester. 

Mr.  Biester.  No  questions. 

We  thank  you  very,  very  much. 

Mr.  Kastenmeier  The  gentleman  from  Illinois,  Mr.  Railsback. 

Mr.  Railsback.  I  would  like  to  ask  Mr.  Jackson,  how  long  have 
you  been  on  parole  ? 

Mr.  Jackson.  Fifteen  months  and  15  days  today. 

Mr.  Railsback.  I  understand  that  you  have  served  19  years  in  dif- 
ferent California  prisons? 

Mr.  Jackson.  Five  of  them. 

Mr.  Railsback.  Did  you  have  a  job  waiting  for  you  when  you  went 
on  parole  ? 

Mr.  Jackson.  No,  I  didn't;  I  got  a  job  after  I  was  released  from 
parole. 

Mr.  Railsback.  How  much  difficulty  did  you  have  in  getting  a  job, 
and  from  your  own  experience,  how  much  difficulty  do  other  people 
have  in  getting  jobs? 

Mr.  Jackson.  Fortunately,  I  didn't  have  too  much  difficulty,  because 
I  came  out  on  two  72-hour  passes  and  I  made  some  connections.  When 
I  came  out,  I  got  into  the  union.  I  had  applied  for  a  baker's  job,  but 
they  said  I  wasn't  qualified  unless  I  would  go  to  work  on  some  assembly 
line,  some  big  bakery.  So  I  got  in  the  Construction  Laborers  Union 
National,  261.  I  went  to  work  there.  Also  I  worked  as  a  youth  coun- 
selor for  a  drug  abuse  program,  at  the  same  time.  There  are  quite  a  few 
ex-convicts  outside  that  don't  have  jobs.  Quite  a  few  convicts  inside, 
like,  I  have  letters  right  now  from  guys  that  requested  me  to  help 
them  get  employment  when  they  come  out  on  a  72-hour  pass,  but  it  is 
hard  to  get  jobs  for  these  people  right  now. 

Mr.  Railsback.  After  your  19  years  in  prison,  how  much  money 
were  you  able  to  accumulate  ? 

Mr.  Jackson.  When  I  came  out  ? 

Mr.  Railsback.  Yes. 

Mr.  Jackson.  I  was  given  $30. 

Mr.  Railsback.  And  do  you  have  a  family  ? 

Mr.  Jackson.  Yes,  I  do. 

Mr.  Railsback.  How  large  a  family  ? 

Mr.  Jackson.  Do  you  mean,  am  I  married  ? 

Mr.  Railsback.  Yes. 

Mr.  Jackson.  No,  I  am  not  married,  just  my  immediate  family, 
mother,  sisters,  and  brothers.  No,  I  am  not  married. 
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Mr.  Railsback.  Let  me  ask  Professor  Irwin,  do  you  know  of  your 
own  knowledge  what  other  countries  have  done  in  respect  to  paying 
some  kind  of  a  minimum  wage  to  prison  inmates? 

Professor  Irwin.  I  know  at  least  one  country  does  pay  the  minimum 
wage.  That  is  Sweden.  Sweden  has  gone  through  a  period  of  orga- 
nization of  convicts.  In  the  last  3  years  there  has  been  organization 
of  a  union  which  was  finally  recognized  by  central  administration, 
and  now  enters  in  the  decisionmaking  process  with  some  powers,  not 
full  power,  but  with  some  powers,  and  they  have  implemented  changes 
in  the  system,  and  the  minimum  wage  is  one.  Although  I  don't  have 
specific  information,  there  are  several  countries,  Scandinavian  coun- 
tries seem  to  be  way  ahead  of  us  in  general  on  the  notion  of  inmate 
rights.  I  would  imagine  that  several  of  these  have  moved  in  that 
direction. 

Mr.  Railsback.  Is  the  prisoners  union  also  trying  to,  in  addition  to 
your  other  activities  that  you  both  testified  to,  is  it  trying  to  help 
people  get  jobs,  or  isn't  that  one  of  your  purposes  ? 

Professor  Irwin.  Our  major  focus  has  been  on  the  conditions  inside. 
We  don't  define  ourselves  as  a  self-help  group.  We  are  a  group  that  is 
trying  to  initiate  basic  changes  in  prison  enterprise.  We  want  to  see 
things  like  a  minimum  wage.  However,  we  are  ex-convicts,  and  we  have 
to  address  ourselves  to  problems  of  prisoners  coming  out.  Both  as 
human  beings  and  as  an  organization,  we  are  trying  to  do  what  we 
can,  although  they  may  be  feeble  attempts. 

However,  let  me  suggest  this  is  a  fantastic  problem.  As  long  as  there 
are  6  or  7  million  people  unemployed  in  the  United  States,  we  face  the 
fact  that  a  large  percentage  of  those  are  going  to  be  ex-offenders.  There 
is  not  much  we  are  going  to  be  able  to  do  to  remove  that  problem, 
unless  there  is  some  change  in  the  general  employment  problem.  I  have 
a  strong  feeling  that  just  pushing  around  the  number  of  unemployed 
just  doesn't  solve  the  problem.  So,  although  the  problems  of  employ- 
ment are  especially  acute  with  the  ex-offender  population,  I  think  they 
are  going  to  remain  so  until  there  is  something  done  about  unemploy- 
ment in  general.  I  would  rather  see  us  focus  on  the  plight  of  the 
prison,  which  is  a  much  more  serious  problem. 

Mr.  Kastenmeier.  The  gentleman  from  New  York. 

Mr.  Fish.  Mr.  Jackson,  just  one  brief  question.  You  were  in  prison 
for  19  years,  as  you  said  before.  At  any  time  during  those  19  years, 
were  you  ordered  to  come  to  a  medical  facility,  within  or  without  the 
prison,  and  given  what  we  would  refer  to  as  an  annual  medical 
checkup  ? 

Mr.  Jackson.  No  ;  I  wasn't.  I  never  had  one  physical  examination 
the  whole  time  I  was  there. 

Mr.  Kastenmeier.  The  gentleman  from  Michigan. 

Mr.  Conyers.  Thank  you,  Mr.  Chairman. 

I  would  like  to  ask  Professor  Irwin  this  question.  Where  is  it  all 
going?  If  you  are  correct  that  there  is  a  growing  impatience  with  a 
system  that  unfairly  casts  away  human  beings  and  that  the  inmates 
are  becoming  aware  of  their  position,  as  is  being  reflected  in  the  explo- 
sions in  institutions  across  the  country,  and  if  on  the  other  hand  there 
is — and  I  have  a  clear  impression  of  this  gathered  in  our  visits  here 
and  across  the  country — on  the  part  of  the  authorities  a  posture  of  in- 
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creasing  repression,  we  have  two  escalating  positions  developing  in 
this  country.  Where  do  you  see  us  going  and  what  remedies  are  there 
at  hand  ? 

Professor  Irwin.  Actually  the  nationwide  picture  is  spotty.  In  those 
states  which  have  gone  through  the  problems  that  California  has  gone 
through,  the  departments  of  corrections  have  struck  out  in  a  course 
which  is  disastrous.  California  has  really  got  special  problems.  They 
have  a  major  investment  in  proving  that  rehabilitation  works.  They 
refuse  to  admit  some  of  the  excesses.  They  have  backed  off  on  some  of 
the  excesses,  under  considerable  outside  pressure. 

A  state  like  California  I  don't  have  much  hope  for.  They  are  com- 
mitted, on  the  one  hand,  to  kind  of  retaliatory  techniques.  If  they  con- 
tinue to  follow  the  recommendations  presented  by  the  emergency  orga- 
nization of  officers,  this  to  me  is  very,  very  frightening.  The  problem 
is  not  going  away.  Blaming  it  on  a  few  revolutionaries  or  blaming  it 
on  the  fact  that  there  is  a  different  or  much  more  violent  breed  of  con- 
victs is  not  going  to  make  the  problem  go  away. 

I  think  your  characterization,  Mr.  Conyers,  is  very  accurate.  We 
have  a  group  of  convicts  who  are  more  deeply  inbred  with  a  sense  of 
justice  and  that  is  not  going  to  change.  However,  some  other  states 
seem  to  be  moving,  too,  in  the  other  direction.  They  are  moving  in  the 
direction  of  recognizing  the  rights  of  convicts,  or  at  least  some  rights 
of  convicts,  and  of  constructing  some  kinds  of  mechanisms  for  correct- 
ing grievances,  allowing  some  of  these  things  that  we  have  been  asking 
for  in  California. 

I  think  the  job  of  the  federal  government  is  to  try  to  discover  what 
is  happening  in  some  places,  and  maybe  recommending  legislation  that 
would  be  a  general  course  of  action,  and  to  try  to  control  states  that  are 
striking  out  in  a  disastrous  direction. 

Mr.  Conyers.  At  one  session,  I  believe  it  was  at  Soledad,  we  met 
a  group  of  elected  inmates  who  we  talked  with.  The  question  came 
up  as  to  whether  or  not  racism  was  a  controlling,  pervasive  factor  in 
prison  life.  It  was  imparted  to  me  that  the  blacks  there  agreed  unani- 
mously on  the  question,  but  the  white  inmates  did  not.  As  a  matter 
of  fact,  they  responded  by  saying  it  wasn't  race,  it  was  class.  That  is, 
being  poor  was  the  controlling  criterion. 

I  remember  the  inmates  pointed  out  that  you  don't  see  any  rich 
blacks  or  Mexican- Americans  or  whites  in  the  jail,  as  an  overwhelm- 
ing rule  of  thumb.  It  occurred  to  me  that  to  a  white  inmate  in  jail 
it  would  not  be  compatible  with  his  rationalization  to  say  that  racism 
got  him  in,  since  obviously  it  had  nothing  to  do  with  him.  But  cer- 
tainly it  suggests  that  both  groups  may,  in  their  own  ways,  be  abso- 
lutely correct;  that  the  combined  sociological  factors  of  racism  and 
of  class  operate  to  determine  the  kinds  of  people  who,  by  and  large, 
end  up  constituting  the  prison  populations  in  this  country. 
Professor  Irwin.  I  would  like  to  respond  to  that. 
I  think  you  are  right,  both  are  true.  There  has  been  considerable 
studv  of  different  facets  of  the  criminal  justice  system  to  find  out  if 
racism  does,  in  fact,  operate.  As  more  decisions  are  made,  such  as  the 
decisions  of  the  prosecutor,  whether  to  go  ahead  and  prosecute,  deci- 
sions of  judges  on  handing  out  sentences,  racism  is  a  factor  but  not  that 
important. 
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It  is  really  class,  or  wealth,  which  seems  to  be  much  more  important. 
There  are  some  differences  from  state  to  state,  from  locale,  region  in 
the  country,  to  other  regions.  However,  the  one  place  where  most  dis- 
cretion is  operating  it  shows  up  very  strongly,  police  operation.  Deci- 
sion to  arrest  is  one  of  the  major  discretionary  decisions  made.  Where 
the  maximum  amount  of  discrimination  can  operate,  it  seems  that  it, 
in  fact,  does  operate  as  much  or  more  on  racial  lines  than  it  does  on 
class  lines.  However,  when  the  other  parts  of  the  system  are  working, 
which  also  use  discretion,  and  also  are  capable  of  and,  in  fact,  do  siphon 
people  out  of  the  system,  these  decisions  are  a  little  more  visible.  They 
seem  to  be  operating  much  more  on  class  lines.  You  are  familiar  with 
the  figures  that  Kerr  referred  to.  In  their  operation  they  can  show  you 
there  is  no  difference  in  length  of  sentence  of  racial  groups  when  it's 
controlled  from  crime  categories.  However,  there  is  another  reason 
racism  operates  in  prison.  That  is  some  of  the  sentiment  that  you  were 
getting  at.  Black  inmates  see  this,  and  white  inmates  refuse  to  see  it, 
to  a  degree,  because  to  some  extent  white  inmates  are  racially  hostile. 
I,  being  a  white  inmate,  ex-inmate,  know  this  is  a  fact. 

However,  the  main  way  racism  appears  in  the  prison  operation  is 
the  expression  of  racial  attitudes  at  the  lower  reaches.  The  Department 
of  Corrections  would  not  or  could  not  afford  to  allow  formal  patterns 
of  discrimination  to  exist  because  they  too  easily  come  under  the  scru- 
tiny of  outside  parties.  However,  in  the  day-to-day  activities  of  guards, 
and  guards  are  by  and  large  racially  hostile  working  class  whites,  it 
comes  out.  It  is  a  systematic  expression  in  recent  years  to  try  and  create 
difficulties  between  convicts.  Popeye  Jackson  referred  to  the  release 
of  rumors.  These  are  not,  I  don't  think,  conspiracies  that  develop  from 
the  top.  They  are  more  just  informal  expressions  of  hostilities  on  the 
part  of  the  lower  rank  guards,  the  rank  and  file,  and  they  are  left, 
since  they  tend  to  serve  the  system  in  keeping  convicts  apart.  One  of 
the  greatest  fears  that  the  Department  of  Corrections  have  now  is  that 
the  convicts  will  organize  and  do  some  kind  of  an  effective  organiza- 
tion. 

Mr.  Park  did  not  refer  to  his  activities  right  after  the  1968  demon- 
stration, the  2-day  orderly  demonstration,  in  August  1968.  He  pro- 
duced a  paper  which  was  circulated  among  the  Department  of  Correc- 
tions, pinpointing  what  he  called  a  major  problem  of  prisons  in  the 
future,  which  was  going  to  be  the  emergence  of  organizations  which 
would  have  some  political  funds,  even  though  he  could  not  point  to  the 
fact  that  they  led  to  violence  in  those  2  days  in  San  Quentin.  Although 
he  characterized  it  as  a  violent  demonstration,  they  were  probably  the 
two  most  peaceful  days  that  San  Quentin  has  ever  experienced  in  terms 
of  rule  breaking. 

Still,  they  see  this  trend  of  organization  as  something  which  scares 
them.  Now,  I  want  to  submit  that  fear  comes  not  from  the  fact  that 
there  is  going  to  be  violence.  Fear  is  the  response  of  any  group  who 
has  total  power.  They  always  respond  negatively  to  attempts  by  the 
people  being  controlled  to  gain  power ;  it  is  much  more  convenient  for 
them  to  retain  total  power.  They  always  take  the  response  of  trying 
to  keep  that  group  from  gaining  power.  Now,  we  can  go  back  to  the 
history  of  law,  we  can  look  at  the  Magna  Carta  as  an  example  of  this. 
We  can  look  at  our  own  Constitution  as  an  example  of  this.  Rulers  who 
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have  power  do  not  want  to  relinquish  this.  It  is  not  that  they  are  evil. 
It  is  inconvenient  for  them.  It  makes  the  operation  of  the  organiza- 
tion they  are  running  a  little  less  efficient,  a  little  more  difficult.  But 
still  I  think  it  is  an  insane  fear  they  have  of  the  emergence  of  the  con- 
vict organizations.  They  have  definitely  used,  at  least  tolerated,  this 
expression  of  racism  on  the  part  of  guards. 

Mr.  Conyers.  One  view  is  that  the  prison  system  is  not  without  some 
violence,  but  that  the  violence  is  incidental.  It  is  isolated ;  it  is  individ- 
ual. That  view  is  expressly  or  indirectly  stated  by  everyone  who  doesn't 
say  or  assume  the  alternative  position — that  violence  is  systematic, 
that  it  is  pervasive,  that  the  system  is  fundamentally  based  on  terror. 

Now,  somewhere  along  the  line,  the  American  public,  the  Congress, 
those  of  us  who  are  coming  to  this  troublesome  problem  for  the  first 
time,  are  going  to  have  to  make  a  decision.  It  is  all  well  and  good  to 
hear  prison  authorities  tell  us  how  much  better  things  are  than  they 
have  ever  been,  but  we  have  to  balance  all  of  the  testimony  and 
eventually  everyone  is  going  to  have  to  assume  one  of  these  two  basic 
views,  which  are  mutually  contradictory,  because  the  remedies  that  will 
be  prescribed  will  flow  quite  differently,  depending  upon  which  point 
of  view  is  shown  to  be  the  correct  one. 

Now,  I  think  it  is  extremely  important,  and  I  cannot  tell  you, 
Professor  Irwin,  how  much,  how  deeply  I  have  been  impressed  by  the 
facts  of  your  testimony.  I  had  not  read  of  your  background ;  I  had 
no  idea  that  you  had,  in  fact,  been  incarcerated.  I  suppose  that  speaks 
to  my  own  lack,  because  really  the  more  serious  question  is  what  dif- 
ference does  it  make  anyway  ? 

We  are  still,  nevertheless,  trying  to  come  to  these  very  fundamental 
questions.  Are  prison  officials  encouraging  violence?  Is  it  really  true 
they  have  fomented  racial  strife?  Is  it  true  that  clubs  and  weap- 
ons exist,  and  that  in  the  back  of  the  hearts  of  everyone  in  the  prison 
system  they  know  that  there  is  a  force  of  violence  that  can  come 
down  upon  them  without  recourse?  Or  is  this  a  dramatic  overdescrip- 
tion?  Is  the  truth  really  somewhere  in  between?  I  think  the  answers 
we  arrive  at  will  determine  what  legislative  remedies,  if  any,  are  going 
to  flow. 

And  so  I  ask  you  this,  based  upon  the  fact  that  you  are  dealing  with 
a  public  and  a  Congress  that  is  not  experienced — we  are  virtually 
the  first  Members  of  Congress  to  investigate  this  subject.  I  am  asking 
you,  can  we  reasonably  rationalize  our  way  out  of  the  fact  that  we  have, 
if  what  you  say  is  true,  a  pervasive  system  of  terror? 

You  can  all  answer  this. 

Professor  Irwin.  I  think  that,  let's  call  it  "our  side,"  was  a  little 
more  accurate  in  our  characterization.  I  am  very,  very  acutely  aware 
of  the  fact  of  selective  perception ;  we  see  the  world  according  to  what 
kind  of  models  we  impose  upon  it.  It  seems  to  me  what  would  flow 
from  your  efforts,  then,  is  the  introduction  of  legal  remedies.  I  think 
the  imposition  of  some  kind  of  mechanisms  of  control  is  necessary. 
The  only  thing  we  have  to  guard  against  is  total  acceptance  on  the 
other  side.  Everything  would  be  fine  if  they  were  left  to  go  about  the 
business  of  rehabilitation,  but  we  submit,  rehabilitation  is  intrinsically 
unsound,  the  notion  is,  if  pursuing  it  results  in  loss  of  rights,  increas- 
ing punishment  of  the  offender.  So  the  remedy  is  realizing  the  truth. 
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It  is  the  introduction  of  some  kind  of  controls  over  the  excesses  on  the 
part  of  the  administration,  establishment  of  some  sort  of  mechanism 
for  appeal  for  convicts,  establishment  of  some  minimum  standards,  bill 
of  rights,  et  cetera.  All  of  these  things  are  very,  very  consistent  with 
and  necessary  to  straighten  out  the  problems  in  any  area.  It  is  really, 
I  think,  what  we  just  were  referring  to,  the  notions  included  in  our 
Constitution. 

Mr.  Conyers.  I  really  feel  that  your  recitation  has  been  very,  very 
perceptive  and  very,  very  accurate.  Thank  you  very  much. 

Mr.  Jackson.  I  want  to  make  a  statement  about  the  racism.  It  is 
not  a  full-scale  thing.  It  is  not  what  you  call  racism  as  a  whole.  It 
is  when  you  have  a  few  racists  in  the  prison  and  you  have  a  Nazi 
group,  so-called  white  militants,  these  are  the  kinds  of  groups  they 
constantly  pit  against  each  other. 

Up  until  1967  there  were  a  whole  lot  of  jobs  in  the  California  prison 
system  that  no  black  had  ever  had. 

In  1967  a  group  of  blacks  got  together  and  formed  an  organization 
dealing  with  investment  in  education.  This  was  done  because  all  of 
the  vocations  in  the  California  prison  system  at  the  present  time  has 
to  have  an  8.5  grade  level,  so  we  got  together  and  formed  this  group. 
And  then  we  thought  about  getting  blacks  to  go  to  school,  to  bring 
up  the  education  levels.  And  the  administration  saw  this.  They  put 
in  what  they  call  a  quota  system,  where  they  have  maybe  two  blacks 
here,  and  three  blacks  here.  This  was  done  by  the  Department  of 
Corrections.  Mr.  Nelson  put  this  quota  system  into  effect  in  1968.  It  is 
a  minority  thing,  just  like  anything  else.  It  is  minority.  It  is  not  what 
I  would  call  racism  as  an  entirety ;  no. 

Mr.  Conyers.  I  am  not  clear  on  that  response.  I  hate  to  take  up  any 
further  time  in  view  of  the  lateness  of  the  hour,  but  are  you  saying 
that  every  black  inmate  may  not  be  the  subject  of  racism,  racist 
practices  ? 

Mr.  Jackson.  No  ;  I  am  not  saying  that  in  its  entirety.  What  I  am 
saying  is  that  they  would  go  to  the  so-called  black  militants  and 
agitate  these  people.  So,  consequently,  a  lot  of  blacks  was  getting 
stabbed.  So  then  they  thought  of  what  they  called  retaliatory  methods ; 
if  the  black  got  stabbed,  they  would  stab  10  whites.  If  a  white  gets 
stabbed,  they  would  stab  10  blacks.  The  officials  knew  this.  They  would 
agitate  these  minority  groups  to  create  this.  So  then  you  have  all  of 
the  blacks  on  the  wall  here,  and  whites  over  here,  and  the  Chicanos 
over  here. 

Like  I  say,  they  can't  call  everybody  with  this  thing.  They  go  to 
the  people  they  know  have  these  so-called  militant  organizations. 
Most  of  them  are  racist  organizations.  Well,  the  whites  would  be 
together,  the  blacks  would  be  together,  and  the  Chicanos  would  be 
together.  Everybody  has  their  own  little  cliques  in  the  place.  It  is 
not  on  a  whole  basis,  where  the  majority  of  the  population  is  involved. 

The  administration  knows  this.  That  is  why  they  put  race  against 
race,  constantly,  to  keep  up  this  violent  thing. 

Mr.  Conyers.  Thank  you  all  very  much. 

Mr.  Kastenmeter.  The  gentleman  from  Massachusetts. 

Mr.  Drinan.  Professor  Irwin,  one  short  question.  I  wonder  if  your 
organization  has  devoted  any  thought  to  getting  rid  of  the  disabilities 
imposed  upon  former  offenders?  By  Federal  law,  for  example,  a 
person  who  has  been  a  felon  cannot  be  an  officer  of  a  labor  union. 
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And  I  am  wondering  if  you  people  have  given  thought  to  the  question 
of  an  inmate's  loss  of  his  civil  rights — that  is,  should  he  be  able 
to  vote  while  in  jail-perhaps  by  an  absentee  ballot — for  example? 
Could  we  isolate  or  diminish  the  terrible  impact  by  seeing  that  none 
of  these  things  that  are  hangovers  from  1937,  et  cetera,  remain? 

Professor  Irwin.  You  have  before  you,  I  guess,  the  statement  of 
our  bill  of  rights.  [See  Appendix.]  A  lot  of  those  items  address  them- 
selves to  those  points. 

Mr.  Drinan.  I  was  looking  at  the  section  concerning  the  right  to 
vote. 

Mr.  Jackson.  It  is  in  there. 

Professor  Irwin.  Yes ;  it  is  in  there,  we  are  asking  for  full  restora- 
tion  

Mr.  Drinan.  Restoration,  even  while  in  prison  ? 

Professor  Irwin.  Well,  we  are  a  little  bit,  I  say,  humble  on  our 
demands  on  this  stage. 

We  would  like  to,  in  the  first  stage,  if  we  could,  gain  restoration  of 
rights,  first,  on  discharge  of  parole,  and  then  release  from  prison.  We 
feel  this  would  be  a  direction  that  we  would  like  to  pursue.  However, 
let  me  point  to  something  else.  Although  this  is  very,  very  important 
this  isn't  going  to  wash  out  the  impact  of  a  prison  career  on  a  convict. 
If  he  spends  too  much  time,  if  he  is  ill-trained,  if  he  is  subjected  to  the 
kinds  of  experiences  which  build  up  in  him  this  rage,  this  is  going  to 
be  terrible,  because  he  is  going  to  be  a  bitter  social  cripple.  These 
changes  have  to  move  simultaneously. 

Mr.  Drinan.  One  last  question,  if  I  may.  Would  you  approve  of 
a  law  providing  that  it  is  an  unfair  labor  practice  for  any  person  to  ask 
the  question :  "Have  you  ever  been  convicted  of  a  felony  ?" 

Professor  Irwin.  Certainly,  certainly,  I  think  the  record  should 
be  sealed.  As  it  stands  now,  criminal  justice  systems  recordkeeping 
procedures  are  mainly  a  service  provided  to  helping  the  selection  of 
people,  and  this  is  true  of  insurance  companies  and  private  business. 

Dr.  Drinan.  Thank  you. 

Mr.  Kastenmeier.  I  understand  that  you  are  submitting  the  United 
Prisoners  Union  bill  of  rights  for  insertion  in  the  record,  and  it  is 
so  ordered  without  objection.  [See  Appendix.] 

Mr.  Jackson.  I  would  like  to  make  one  last  statement  if  I  may. 

Mr.  Kastenmeier.  Please  keep  it  short,  however. 

Mr.  Jackson.  The  fact  of  lack  of  compensation  for  injury  on  a  job, 
injury  in  the  State  of  California.  If  you  are  injured  on  a  job,  there  is 
no  compensation  whatsoever ;  if  you  lose  an  eye,  arm,  leg,  or  whatever, 
you  have  no  legal  redress. 

Mr.  Kastenmeier.  Thank  you,  Mr.  Jackson. 

Thank  you,  Professor  Irwin. 

And  thank  you,  Mr.  Sawyer. 

The  Chair  would  now  like  to  call  Assemblyman  Alan  Sieroty, 
who  has  been  very  patient.  I  apologize  to  him  for  some  of  our 
long-windedness. 

The  subcommittee  is  aware  of  the  noble  efforts  conducted  by  your- 
self and  perhaps  several  others  in  your  State  legislature  concerning 
corrections.  We  are  very  pleased  to  have  you  here  today  to  help  us 
in  our  endeavors. 
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Mr.  Sieroty.  Thank  you,  Mr.  Chairman. 

There  is  no  need  to  apologize  for  keeping  me  waiting  because  this 
has  been  a  privilege  for  me  to  be  here  to  listen  to  the  witnesses  who 
have  come  before  you  and  to  listen  to  your  comments  and  your  ques- 
tions. 

In  my  5  years  of  experience  in  the  State  legislature,  there  has  not 
been  in  California,  to  my  knowledge,  a  hearing  which  has  been  more 
xaluable  to  the  area  of  penal  reform  than  this  one.  I  want  to  thank  you 
on  behalf  of  the  people  of  California  for  coming  here.  This  is  going 
to  have  a  tremendous  impact,  I  am  sure,  on  our  correction  system  here 
as  well  as  other  systems  throughout  this  country. 

I  want  to  thank  you,  Mr.  Chairman,  and  all  of  the  members  on  this 
committee  for  the  excellent  hearing  which  this  has  been. 

Mr.  Kastenmeier.  We  appreciate  those  fine  remarks. 

Mr.  Sieroty.  Thank  you. 

I  have  been  trying  to  think,  when  I  was  preparing  some  thoughts — 
I  will  try  to  be  brief,  knowing  the  hour,  too — of  what  the  Federal  Gov- 
ernment could  do  in  this  area  and  what  your  role  might  be.  The  first 
thought,  of  course,  is  better  utilization  of  LEAA  money,  putting 
strings  on  it.  Although  many  times  the  state  administration  opposes 
strings  upon  grants  of  Federal  money,  I  think  everyone  here  has 
indicated  the  need  for  some  guidelines  for  these  grants. 

I  would  like  to  talk  about  another  area  which  is  what  you  can  do 
directly  through  legislation.  In  this  area,  I  think  yourcommittee  well 
recognizes  the  fact  that  prison  reform  is  part  of  tne  wide  area  of  gen- 
eral concern  that  people  of  this  country  must  have  these  days.  The  rea- 
son why  people  are  in  prison  today  relates  to  the  problems  of  poverty, 
discrimination,  lack  of  adequate  education,  health,  housing,  and  so 
forth.  I  think  that  this  perhaps  may  be  somewhat  significant  in  terms 
of  your  role  here.  If  you  take  a  look  at  the  prison  population  in  Cali- 
fornia, you  will  find  that  a  very  large  percentage  of  the  inmates  in  the 
California  prisons  were  born  and  received  whatever  education  they  had 
in  other  states,  and  really  are  the  subject  of  a  national  pattern  of  dis- 
crimination, lack  of  education,  and  so  forth. 

Somewhat,  I  think  it  is  true,  one  problem  of  our  correctional 
institutions  of  California  here  is  not  entirely  new.  It  goes  back  a  long 
ways.  It  goes  back,  of  course,  to  the  days  of  slavery,  and  it  goes  back 
to  the  whole  pattern  of  discrimination  we  have  had  in  this  country. 
It  goes  back  to  the  failure  of  other  states  besides  California. 

Mr.  Kerr  pointed  out  the  need  for  some  kind  of  early  identification 
of  problems  in  young  people.  I  think  this  ought  to  be  tried.  I  have 
heard  this  said  many  times.  I  have  never  seen  any  pilot  programs. 
I  have  never  seen  any  real  attempt  to  work  with  young  people,  chil- 
dren, in  schools,  preschool  age,  trying  to  identify  those  that  might 
likely  be  violent  and  giving  them  the  kind  of  help  that  would  prevent 
them  from  ending  up  in  our  prisons. 

I  think  that  the  issue  that  Congressman  Drinan  just  talked  about  a 
minute  ago  is  something  that  you  can  do  directly  and  that  is  in  terms  of 
the  area  of  voting  rights.  It  could  be  argued  that  the  recent  Federal  vot- 
ing right  does  guarantee  the  right  to  vote,  even  to  those  people  who  are 
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convicted  felons.  I  am  not  sure  that  was  clearly  enough  stated.  Con- 
gress ought  to  provide,  I  think,  that  all  persons  have  the  right  to 
vote  no  matter  what  their  situation  in  terms  of  criminal  acts.  I  see 
no  reason  why  people  who  have  been  convicted  of  crimes  are  not  en- 
titled to  vote  as  well  as  any  other  person  in  this  country.  I  think  it  is 
a  right  of  universal  sufferage  that  we  have  always  stood  for. 

There  are  many  other  rights  which  I  think  Congress  can  provide, 
which  should  not  be  denied  people  by  the  states  under  the  14th  amend- 
ment. I  tried  to  do  something  about  these  in  a  bill  which  is  now  the 
law  of  California,  Penal  Code  §  2600,  which  has  been  referred  to  some- 
what here,  regarding  certain  rights  of  correspondence  and  receipt  of 
newspapers,  magazines,  books,  and  so  forth. 

Section  2600  was  passed  in  1968  and  I  must  say  that  Director  Pro- 
cunier — well,  the  Department,  did  not  support  the  bill  during  its  so- 
journ through  the  legislature.  Director  Procunier  did  advise  the 
Governor  to  sign  it.  The  Governor  did  sign  it.  I  don't  know  whether 
there  is  any  regret  on  the  part  of  the  director  over  that  at  this  point  or 
not.  I  only  know  I  have  had  a  running  battle  with  the  Department  of 
Corrections  over  the  past  3  years  in  getting  them  to  implement  the  law 
the  way  I  feel  the  law  was  written. 

Very  quickly,  the  law  provides  for  four  rights.  These  are :  The  right 
to  inherit  real  or  personal  property ;  the  right  to  correspond  confiden- 
tially with  any  member  of  the  State  bar  or  holder  of  public  office, 
including  Congressmen;  the  right  to  own  all  written  material  pro- 
duced by  such  person  during  the  period  of  imprisonment ;  and  the  right 
to  purchase,  receive,  and  read  any  and  all  newspapers,  books,  and 
periodicals. 

There  are  some  exceptions  here,  for  obscene  materials,  so  we  have  a 
lot  of  trouble  with  some  of  these  exceptions  and  interpretations. 

Nonetheless,  I  do  want  to  point  this  out  because  I  think  the  depart- 
ment has  been  inconsistent  in  its  method  of  enforcing  this  law,  be- 
cause for  about  2  years  it  operated  under  the  assumption  that  each 
prison  superintendent  or  warden  could  make  his  own  rules  regarding 
this ;  in  other  words,  there  was  absence  of  any  overall  conformity  to  the 
law.  The  Department  of  Corrections  operated  really  with  the  idea 
that  it  can  do  anything  it  wants  to  do;  it  can  ignore  this  when  neces- 
sary. That  may  be  too  strong  a  statement,  but  I  have  to  put  this  in 
the'context  you  have  been  hearing  today  because  I  am  very  concerned 
about  what  has  been  happening  in  terms  of  the  attacks  upon  lawyers. 
I  think  that,  as  lawyers,  you  understand  this,  lawyers  have  been 
made  a  scapegoat  for  some  of  the  problems  in  our  penal  system.  I  think- 
that  this  is  a  very  dangerous  thing.  I  think  it  is  particularly  dangerous 
for  lawyers  to  be  made  scapegoats,  because  then  due  process  of  the  law, 
equal  protection  under  the  laws,  what  we  know  as  the  legal  process,  is 
going  to  suffer.  People  who  are  incarcerated  are  not  going  to  receive  the 
rights  which  they  ought  to  receive  under  the  Constitution. 

^Penal  Code  §  2600  is  one  of  these  areas  where  the  legislature  has  de- 
termined that  certain  rights  should  not  be  taken  away.  I  do  feel,  in  all 
sinceritv,  that  the  department  has  not  understood,  perhaps,  the  mean- 
ing of  the  law  in  this  context.  I  feel  that  these  are  the  kinds  of  rights 
that  ought  to  be  available  to  inmates  all  over  the  country  and  shall  not 
be  taken  away  by  any  State  administration.  These  have  to  be  refined 
because  of  some  of  the  problems  we  have  run  into. 
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But  beyond  that,  there  are  other  rights  I  would  like  to  quickly  men- 
tion to  you  that  I  think  ought  to  be  in  any  legislation  of  this  kind. 

I  think  food,  a  diet,  is  something  that  is  a  human  right  that  can- 
not be  taken  away.  Why  should  a  person  in  solitary  confinement  be 
given  an  inadequate  diet?  What  is  the  basis  for  that? 

Health  care,  as  has  been  pointed  out  earlier,  is  a  right  which  no 
prison  ought  to  deny  a  person.  I  think  there  ought  to  be  limits  upon 
isolation  and  the  unreasonable  denial  of  communication  with  other 
people  in  the  prisons  who  are  in  isolation. 

I  think  family  visitations  are  a  right,  and,  of  course,  I  mentioned 
correspondence,  which  has  to  do  with  free  speech.  I  think  arguments 
can  be  made  that  the  U.S.  Constitution  prevents  prison  authorities 
from  interfering  with  prisoners  communicating  with  those  people  out- 
side. Why  should  any  prison  authority  be  able  to  tell  someone  he  can- 
not speak,  he  cannot  say  what  he  wants  to  say  just  because  he  is  in 
prison?  We  have  the  First  Amendment  to  the  Constitution.  Under 
what  right  does  the  State  prison  tell  someone  that  he  cannot  write  to 
somebody,  he  cannot  express  his  opinion  to  a  Congressman  or  other 
public  official  ?  I  think  the  right  to  free  speech  must  be  implemented 
in  this  way  by  some  Federal  legislation,  because  it  is  not  being  done 
on  the  state  level. 

I  had  a  bill,  incidentally,  in  this  area,  just  to  get  off  the  track  for 
a  moment,  to  try  to  apply  the  same  rights  which  are  now  available — in 
law,  anyway — to  the  people  in  state  institutions,  to  the  people  in  the 
county  jails.  The  law  did  pass  the  legislature  and  was  vetoed  by  the 
Governor.  But  it  seems  to  me  that  if  people  in  our  state  prisons  are 
entitled  to  certain  rights,  certainly  those  that  have  never  been  con- 
victed of  a  crime  should  be  entitled  to  the  right  of  communication, 
receiving  publications,  and  so  forth. 

The  rights  to  legal  materials,  the  right  to  libraries,  we  are  quite 
concerned  about  that.  That  needs  to  be  detailed  in  Federal  law. 

We  have  heard  a  lot  today  about  due  process.  That  is  one  of  the 
most  serious  problems  here.  The  Department  of  Corrections  and  Adult 
Authority  have  opposed  this.  I  don't  think  it  is  fair  for  them  to  simply 
say  it  is  because  of  a  lack  of  money.  They  have  opposed  all  legislation 
seeking  to  provide  for  due  process.  They  have  opposed  legislation,  for 
instance,  which  would  grant  to  an  inmate  the  right  to  go  to  a  Superior 
Court  at  some  point  .after  he  has  been  denied  over  and  over  again  parole 
for  judicial  review  of  these  decisions  of  a  board  which  acts  arbitrarily 
in  many  instances.  I  don't  think  it  can  be  denied  that  any  public  body 
may  act  arbitrarily  some  time  and  ought  to  be  subject  to  judicial  review. 

What  I  am  trying  to  say  is  that  the  people  in  charge  of  our  correc- 
tional systems  do  not  understand  the  system  of  law.  I  am  a  lawyer,  and 
I  feel  we  must  have  checks  and  balances  in  our  system,  and  that  no 
board  can  be  so  all-knowing  that  it  can't  make  mistakes  and  cannot 
be  reviewed  by  somebody  else.  That  is  the  kind  of  thing  that  must  be 
guaranteed  people  throughout  this  country. 

Those  are  some  of  the  issues  concerning  rights.  I  want  to  pass  quickly 
to  the  issue  of  jails,  that  you  have  mentioned.  It  is  absolutely  correct 
that  most  of  our  jails  in  California  are  worse  than  our  prisons  in  many 
ways.  I  am  glad  there  have  been  some  indications  here  that  authorities 
want  to  see  Federal  guidelines  established.  I  tried  to  establish  state 
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guidelines  last  year.  I  had  a  bill  that  passed  the  legislature  which 
would  set  up  state  standards  and  state  inspections  for  local  jails.  The 
Governor  vetoed  that  bill.  I  have  the  same  bill  back  again  this  year. 
It  is  now  in  the  Senate.  Hopefully,  it  will  pass  again ;  we  will  see  what 
the  Governor  will  do  this  year.  But  I  have  no  confidence  that  this  state 
administration  will  accept  this  kind  of  responsibility,  even  though  it 
has  been  recommended  in  reports  to  the  Board  of  Corrections  and 
recommended  by  legislative  committees. 

In  a  sense  we  are  crying  out  for  Federal  help.  We  are  not  ashamed 
of  it.  If  we  can't  handle  these  thing9  by  progressive  state  administra- 
tion, we  are  looking  for  some  help  in  these  areas. 

The  indeterminate  sentence  law  you  have  heard  quite  a  bit  about. 
I  don't  think  I  will  speak  anything  more  about  it  unless  you  have 
questions  about  it. 

In  our  hearing  held  in  1968  in  San  Quentin  on  parole  revocation 
proceedings — the  Inmate  Advisory  Council  organized  the  hearing— 
the  two  most  critical  points  brought  out  by  the  inmates  as  to  their 
feelings  about  the  administration  of  the  correctional  system  were : 

First,  operation  of  the  indeterminate  sentence  law  resulting  in  cer- 
tain frustration  and  bitterness ; 

Second,  the  operation  of  the  parole  revocation  system. 

Without  going  into  more  detail,  those  are  the  things  they  were  prin- 
cipally concerned  with  at  that  time,  and  I  think  that  still  is  true. 

The  ombudsman  has  been  mentioned.  I  would  like  to  endorse  that 
concept.  We,  as  state  legislators,  receive  a  good  number  of  letters  from 
prisons.  Particularly,  I  receive  a  lot  because  of  my  passage  of  the 
bill  which  enabled  inmates  to  write  confidentially  to  legislators.  I 
cannot  possibly  handle  the  amount  of  mail  I  receive  and  try  to  ade- 
quately investigate  complaints  of  inmates.  So  I  must  rely  upon  reports 
from  the  Department  of  Corrections.  I  have  some  skepticism  as  to  the 
objectivity  of  these  reports.  It  would  be  very  helpful  to  me  as  a  legis- 
lator to  be  able  to  have  someone  objective  reporting  to  the  legislature 
or  reporting  to  some  other  legislative  body  as  to  the  facts  of  grievances 
which  we  have  heard  about. 

We  had  proposals  for  this  in  California,  but  this  bill  has  not  yet 
become  law. 

I  think  I  will  stop  there,  Mr.  Chairman  and  members,  and  answer 
any  questions  that  you  may  have. 

Mr.  Kastenmeier.  Thank  you,  Mr.  Sieroty. 

This  may  not  be  a  fair  question,  but  how  would  you  rank  the  state 
of  California  as  compared  to  other  states  ?  Are  there  any  other  states 
that  you  know  of  that  seem  to  be  ahead  of  California  ? 

Mr.  Sieroty.  No,  I  couldn't  answer  that  question.  I  have  no  knowl- 
edge of  what  other  states  are  doing. 

Mr.  Kastenmeier.  Apparently  the  Department  of  Corrections  is  en- 
gaging in  some  comparative  studies  or  at  least  some  conferences  with 
other  states  in  connection  with  new  approaches.  Do  the  state  legisla- 
tors visit  other  state  legislators  in  other  states? 

Mr.  Sieroty.  I  think  there  was  a  meeting  this  week  of  a  state 
legislators  organization.  Among  the  subjects  discussed  was  this  area 
of  penal  reform.  I  was  not  able  to  attend  that  meeting ;  we  were  still 
in  session.  But  state  legislators  are  beginning  to  be  more  concerned 
about  this  area. 
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Mr.  Kastenmeier.  Well,  I  am  sure  that  the  law  in  California,  as  far 
as  the  corrections  system,  is  better  because  of  your  interest  in  it. 

Mr.  Conyers.  I  want  to  commend  you  on  your  testimony  and  ex- 
press my  pleasure  at  finding  out  that  there  are  members  in  Sacramento 
who  are  determined  to  join  with  others  in  bringing  about  prison 
reform.  May  your  numbers  in  the  assembly  multiply. 

Mr.  Sieroty.  Thank  you,  Mr.  Conyers.  They  are  increasing;  there 
are  a  growing  number  of  state  legislators  in  California  becoming 
concerned  and  active.  I  am  only  sorry  that  more  of  them  aren't  here 
today  to  have  heard  the  testimony  that  you  have  had  before  your 
committee.  It  would  have  been  extremely  educational  for  them,  as  well 
as  for  some  of  the  administrative  personnel  in  the  Department  of  Cor- 
rections and  the  Adult  Authority,  who  could  have  benefited  from 
their  being  here,  too. 

Mr.  Kastenmeier.  May  I  say  at  that  point  that  I  hope  we  are  able 
to  print  up  these  hearings  at  an  early  moment.  We  would  be  quite 
interested  and  willing  to  share  the  record  of  these  proceedings  with 
interested  individuals  in  the  state  legislature  of  California. 

The  gentleman  from  Massachusetts. 

Mr.  Drinan.  I  thank  you  for  your  testimony.  I  wonder  if  there  is 
anything  in  your  bill  of  rights  legislation  which  is  substantively 
different  from  what  the  United  Prisoners  Union  had  ? 

Mr.  Sieroty.  I  don't  know.  I  haven't  read  the  United  Prisoners 
Union  bill  of  rights.  I  have  a  feeling  it  is  perhaps  larger.  In  other 
words,  they  are  covering  more  territory  than  I  did  in  my  bill. 

Incidentally,  I  had  to  water  down  my  bill  somewhat,  as  I  think  you 
know  the  legislative  process  sometimes  requires,  in  order  to  remove  op- 
position, by  the  Department  of  Corrections.  They  didn't  support  it, 
but  they  didn't  oppose  it  after  I  removed  certain  things.  I  am  sure 
the  United  Prisoners  Union  bill  of  rights  is  much  more  extensive. 

Mr.  Drinan.  One  question  that  hasn't  come  up  today :  We  went  to 
one  jail  where  women  were  incarcerated.  I  wonder  if  you  think 
there  is  anything  in  particular  that  we  could  legislate  about  their 
rights  ? 

Mr.  Sieroty.  No,  I  have  no  suggestions  on  that. 

Mr.  Drinan.  Thank  you  very  much. 

Mr.  Kastenmeier.  The  gentleman  from  Illinois,  Mr.  Railsback. 

Mr.  Railsback.  No  questions.  I  want  to  thank  the  witness  for 
coming. 

Mr.  Kastenmeier.  The  gentleman  from  Pennsylvania. 

Mr.  Biester.  I  have  a  number  of  questions,  but  in  view  of  the  hour, 
I  think  it  would  be  best  that  I  correspond  with  the  witness.  I  thank 
him  for  his  testimony,  and  I  thank  him  for  letting  others  precede 
him. 

Mr.  Kastenmeier.  The  gentleman  from  New  York. 

Mr.  Fish.  I,  too,  would  like  to  thank  you,  Mr.  Sieroty,  for  your  ap- 
pearance this  afternoon. 

You  have  endorsed  what  we  listened  to  earlier  in  the  day  concern- 
ing what  we  might  do.  The  President's  Task  Force  is  severely  critical 
of  the  fact  that  the  Federal  Government  and  many  state  govern- 
ments have  not  led  the  way  in  employment  of  ex-inmates.  Are  you 
satisfied  with  California's  response  to  this  so  far  as  encouraging  ex- 
inmates  to  get  into  state  employment  ? 

Mr.  Sieroty.  Are  you  speaking  of  State  employment  ? 
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Mr.  Fish.  State,  not  necessarily  corrections,  but  just  state. 

Mr.  Sierott.  I  can't  say  that  I  am  satisfied.  I  have  not  looked  into 
that  area  in  terms  of  what  our  state  personnel  board  and  our  state 
agencies  are  doing  in  regard  to  the  employment  of  ex-felons. 

I  know  that  we  run  into  a  number  of  problems  in  terms  of  licensing 
of  ex-felons ;  persons  who  are  trained  for  certain  occupations  find  that 
they  can't  receive  the  necessary  licenses  by  our  state  boards  because 
of  ''bad  character,"  that  is  simply,  per  se,  the  conviction  for  a  felony, 
so  we  have  some  serious  problems  here  of  two  state  agencies  going  in 
different  directions.  I  know  that  we  can  do  a  better  job. 

Mr.  Fish.  Finally,  I  presume  that  you  are  giving  serious  considera- 
tion to  financial  systems  and  standards  for  probationary  officers 
for  utilization  of  community  resources,  new  facilities  located  in  metro- 
politan areas,  this  type  of  thing. 

Mr.  Sieroty.  Absolutely.  I  think  that  you  have  received  a  good  deal 
of  input  in  the  area  of  these  kinds  of  community-based  services.  Parole 
case  loads,  for  instance,  is  an  area  that  could  use  some  help.  Parole 
officers  are  trying  to  handle  too  many  people.  I  think  we  can  handle 
people  more  inexpensively,  not  that  that  is  the  only  goal,  but  parole 
is  cheaper  than  keeping  a  person  incarcerated.  It  is  better  also  in  terms 
of  enabling  him  to  function  constructively. 

If  I  might  just  take  1  minute  to  kind  of  answer  Mr.  Conyers'  com- 
ment, which  is  really  the  base  of  all  this  as  to  what  direction  we  are 
going  to  go.  I  don't  want  to  adopt  one  extreme  position  or  the  other. 
I  think,  however,  I  must  say,  you  can  read  this  as  you  would  like,  I 
think  the  whole  attitude  toward  the  correctional  system  must  change. 
It  isn't  enough  to  tack  on  here  or  there.  When  you  do  set  up  standards 
for  prisons  or  jails  or  anything  like  that,  it  is  going  to  take  a  whole  new 
approach,  a  whole  new  attitude  toward  people.  We  cannot  have  the 
kind  of  inhumanity  in  the  approach.  That's  what  it  is.  As  kind  as  you 
may  want  to  be,  you  cannot  continually  cage  up  people,  treat  them  with 
scorn,  tear  down  their  ability  to  have  self-respect.  You  cannot  treat 
a  person  like  this  and  expect  him  to  come  out  a  better  person,  be  able 
to  function  in  society.  That  is  the  way  we  are  going  today. 

It  is  going  to  take  a  fundamental  change  in  attitudes  toward  our  cor- 
rectional system  in  order  for  them  to  do  the  job.  We  have  to  treat  peo- 
ple like  human  beings,  not  like  animals.  We  have  to  help  them  reach 
their  self-respect,  dignity,  make  them  feel  they  can  function  in  the  out- 
side world.  People  may  say  that  is  being  soft,  but  that  is  the  only  ap- 
proach I  think  is  going  to  work  in  the  long  run.  Just  adding  a  few 
dollars  here,  making  prisons  more  safe  or  adding  more  correctional 
guards  is  not  going  to  do  the  job.  It's  going  to  take  a  lot  more  than 
that. 

I  hope  you  will  move  in  that  direction.  There  is  a  lot  that  can  be 
done  by  setting  standards  which  recognize  a  whole  new  approach  to- 
ward the  correctional  problem. 

Mr.  Kastexmeier.  Thank  you. 

The  committee  is  very  grateful  to  you,  Assemblyman  Sieroty.  We 
thank  you  for  your  testimony  today,  and  we  look  forward  to  working 
with  you  in  the  future. 

Mr.  Sieroty.  Thank  you  very  much,  Mr.  Chairman. 

Mr.  Kastenmeier.  The  last  witness  we  have  today,  and  also  a  man 
who  has  been  infinitely  patient  with  us,  Dr.  Philip  Zimbardo,  Stanford 
University. 
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STATEMENT  OF  PHILIP  G.  ZIMBARDO,  PH.  D.,  PROFESSOR  OF 
PSYCHOLOGY,  STANFORD  UNIVERSITY 

Dr.  Zimbardo.  Although  I  am  a  psychologist  at  Stanford  University, 
I  really  come  here  just  as  a  researcher  and  a  concerned  citizen.  I  would 
like  to  use  the  microphone  so  that  the  hardy  band  of  people  who  stayed 
here  can  hear  some  of  my  comments.  It  should  be  noted  most  of  the 
correctional  officers  and  people  from  the  California  correctional  in- 
stitutions did  not  feel  it  worthwhile  to  stay  to  hear  anything  but  their 
own  comments. 

I  would  like  a  few  minutes  to  read  a  brief  version  of  the  report  that 
I  presented  for  the  record. 

Mr.  Kastenmeeer.  Yes.  Your  report  that  you  have  will  be  accepted 
and  printed  in  full  in  the  record,  and  we  will  be  happy  to  hear  your 
abbreviated  version  of  it. 

(Dr.  Zimbardo's  statement  appears  at  p.  152.) 

Dr.  Zimbardo.  "I  was  recently  released  from  'solitary  confinement' 
after  being  held  therein  for  37  months.  The  silent  system  was  imposed 
upon  me,  and  to  even  whisper  to  the  man  in  the  next  cell  resulted  in 
being  beaten  by  guards,  sprayed  with  chemical  mace,  blackjacked, 
stomped,  and  thrown  into  a  strip  cell  naked  to  sleep  on  a  concrete  floor 
without  bedding,  covering,  wash  basin,  or  even  a  toilet.  The  floor  served 
as  toilet  and  bed,  and  even  there  the  silent  system  was  enforced.  To  let  a 
moan  escape  your  lips  because  of  the  pain  and  discomfort  resulted  in 
another  beating.  I  spent  not  days  but  months  there  during  my  37 
months  in  solitary. 

"I  have  filed  every  writ  possible  against  the  administrative  acts  of 
brutality.  The  State  courts  have  all  denied  the  petitions.  Because  of  my 
refusal  to  let  the  'things  die  down'  and  'forget'  all  that  happened  dur- 
ing my  37  months  in  solitary,  I  am  the  most  hated  prisoner  in 

Penitentiary,  and  called  a  'hard-core  incorrigible.' 

"Professor  Zimbardo,  maybe  I  am  an  incorrigible,  but,  if  true,  it  is 
because  I  would  rather  die  than  to  accept  being  treated  less  than  a 
human  being.  I  have  never  complained  of  my  prison  sentence  as  being 
unjustified  except  through  legal  means  of  appeals.  I  have  never  put  a 
knife  on  a  guard's  throat  and  demanded  my  release.  I  know  that  thieves 
must  be  punished,  and  I  don't  justify  stealing  even  though  I  am  a  thief 
myself.  But  now  I  don't  think  I  will  be  a  thief  when  I  am  released.  No,  I 
am  not  rehabilitated.  It  is  just  that  I  no  longer  think  of  becoming 
wealthy  by  stealing.  I  now  only  think  of  'killing.' 

"Killing  those  who  have  beaten  me  and  treated  me  as  if  I  were  a  dog. 
I  hope  and  pray  for  the  sake  of  my  own  soul  and  future  life  of  free- 
dom that  I  am  able  to  overcome  the  bitterness  and  hatred  which  eats 
daily  at  my  soul,  but  I  know  to  overcome  it  will  not  be  easy." 

This  eloquent  plea  for  prison  reform,  for  humane  treatment  of  hu- 
man beings,  for  the  basic  dignity  that  is  the  right  of  every  American, 
came  to  me  this  week  in  a  letter  from  a  prisoner  who  cannot  be  iden- 
tified because  he  is  still  part  of  a  State  correctional  institution  in 
Ohio.  He  sent  it  to  me  because  he  read  of  an  experiment  I  conducted 
recently  at  Stanford  University.  In  an  attempt  to  understand  just 
what  it  means  psychologically  to  be  a  prisoner  or  a  prison  guard,  we 
created  our  own  prison,  in  part  because  we  cannot  get  into  prison  to 
study  what  happened. 
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A  very  brief  description  of  the  experiment :  We  put  an  advertisement 
in  the  newspaper  asking  for  volunteers  for  a  study  on  prison  life.  We 
got  over  70  volunteers  and  screened  each  one  individually.  My  stu- 
dents, Craig  Haney  and  Curt  Banks,  did  psychological  interviews  of 
each  one.  We  selected  two  dozen  of  the  most  mature,  emotionally  stable, 
normal,  intelligent  young  men  that  we  could  find.  These  were  what  I 
would  call  the  cream  of  the  crop  of  this  generation.  They  were  pri- 
marily middle  class  or  well  to  do.  In  every  way  they  were  within  the 
normal  range  on  every  dimension.  They  were  quite  homogeneous  to 
begin  with. 

Half  were  arbitrarily  designated  as  prisoners  by  a  flip  of  a  coin, 
the  other  half  as  guards.  So  we  began  with  a  group  of  boys  that  were 
identical  in  every  way,  no  difference  at  all  except  we  said,  "you  half 
are  prisoners,  you  half  are  guards."  The  guards  were  simply  told  that 
they  were  going  to  go  into  a  situation  that  could  be  serious  and  have 
perhaps  some  danger,  although  they  knew  it  was  an  experiment,  of 
course.  They  made  up  their  own  rules  for  maintaining  law,  order,  and 
respect.  They  were  free  to  improvise  any  new  rules.  They  served  8-hour, 
three-man  shifts. 

The  prisoners  were  unexpectedly  picked  up  by  the  police.  Unknown 
to  them,  we  made  arrangements  with  the  police  department  to  send 
an  on-duty  squad  car  with  an  officer  who  picked  each  prisoner  up  in- 
dividually at  his  house,  booked  them  on  a  charge  of  armed  robbery, 
searched  them,  handcuffed  them,  brought  them  to  the  station,  went 
through  a  whole  booking  routine,  which  left  the  would-be  prisoners 
quite  shocked  and  dazed.  They  were  then  taken  down  to  the  "prison." 
We  had  physically  recreated  a  prison,  putting  bars  on  cells,  and  had 
three  prisoners  living  in  small  quarters  night  and  day.  We  had  started 
out  with  the  intention  that  it  would  run  for  2  weeks.  Now,  they  were 
getting  $15  a  day  for  this  work — which  was  very  good  pay.  Being  an 
experiment,  they  figured  it  would  be  fun  and  games.  They  needed  the 
money.  It  was  summer  and  most  of  them  were  without  work. 

We  observed  and  recorded  on  videotapes  all  the  significant  daily 
events.  We  interviewed  and  tested  prisoners  and  guards  at  various 
points  throughout  the  study.  We  are  in  the  process  of  writing  a  book, 
reporting  all  of  this  which  I  will  submit  to  this  committee  when  we  do. 
Some  of  the  videotapes  which  recorded  what  actually  occurred  between 
prisoners  and  guards  will  be  presented  on  NBC  news  feature,  Chrono- 
log,  Thanksgiving  weekend,  November  26. 

In  the  short  time  available  at  this  hearing  I  would  like  to  describe 
what  are  the  main  results,  and,  how  this  experiment  we  did  relates 
to  the  "experiment"  that  the  correctional  authorities  are  doing  all  over 
the  country  with  real  prisoners,  and  then,  very  briefly,  to  make  a  few 
proposals  about  prison  reform  that  stem  from  our  study. 

At  the  end  of  only  6  days,  we  had  to  close  down  the  mock  prison.  It 
was  no  longer  apparent  to  us  or  most  of  the  subjects  where  they  ended 
and  their  roles  began.  The  majority  had  indeed  become  prisoners  or 
guards,  no  longer  able  to  clearly  differentiate  between  role-playing  and 
self.  There  were  dramatic  changes  in  virtually  every  aspect  of  their 
behavior,  the  way  they  acted,  the  way  they  talked,  the  way  they  stood, 
the  way  they  felt.  In  less  than  a  week,  the  experience  of  imprisonment 
undid,  although  temporarily,  a  lifetime  of  learning;  human  values 
were  suspended,  self -concepts  were  challenged,  and  the  ugliest,  most 
base,  pathological  side  of  human  nature  surfaced. 
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We  were  horrified  because  we  saw  some  boys,  "guards,"  treat  other 
boys  as  if  they  were  despicable  animals,  taking  pleasure  in  cruelty, 
while  other  boys,  "prisoners,"  became  servile,  dehumanized  people 
who  thought  only  of  escape,  who  thought  only  of  their  own  individual 
survival,  and  finally  over  the  days,  they  began  to  hate  the  guards  more 
and  more. 

We  had  to  release  three  prisoners  in  the  first  4  days  because  they 
had  such  acute  situational  traumatic  reactions  as  hysterical  crying, 
confusion  in  thinking,  and  severe  depression.  That  is  within  4  days. 
Others  begged  to  be  paroled,  and  that  word  "paroled"  became  very  im- 
portant. When  we  said,  "we  will  parole  you  if  you  are  willing  to  forfeit 
all  the  money  you  earned" — they  had  gone  through  all  kinds  of  hell — 
all  but  three  said  "yes,  if  you  parole  me,  I  will  forfeit  all  the  money." 
We  said,  "OK,  go  back  to  your  cell  and  we'll  consider  it."  Each  one 
got  up  and  went  back  to  his  cell.  Now,  they  as  students,  thinking  they 
were  subjects  in  an  experiment,  at  that  point  if  they  no  longer  wanted 
the  money,  they  should  have  said,  "I  quit  your  experiment."  But  by 
then,  their  pattern  of  thinking  had  changed  so  that  the  reality  was  the 
word  "parole"  and  only  we  had  the  right  to  grant  it.  They  did  not  have 
the  right  to  quit.  They  no  longer  felt  they  had  any  rights. 

By  the  last  days,  and  that  was  by  day  5  and  6,  the  earlier  solidarity 
among  the  prisoners  dissolved.  On  the  second  day  the  prisoners  at- 
tempted to  rebel,  and  the  guards  had  systematically  broken  this  down. 
It  is  interesting  to  note  the  first  technique  the  guards  used  was  physi- 
cal force.  Prisoners  had  barricaded  themselves,  and  the  guards  just 
broke  in,  stripped  them  and  took  away  their  beds. 

But  the  really  effective  thing  was  psychological  pressure.  This  has 
been  underestimated  in  everything  I  have  heard  in  today's  testi- 
monies. You  can  understand  how  men  can  be  broken  with  physical 
force  or  physical  abuse,  but  psychological  pressure  is  much  more 
effective.  You  can  resist  physical  force,  hate  the  person  who  uses  it, 
but  subtle  psychological  pressure  such  as  brainwashing  in  the  Korean 
war,  and  police  interrogations  of  suspects  is  much  more  effective. 

One  of  the  things  the  guards  did  was  to  set  up  one  cell  as  a  privilege 
cell.  They  told  those  in  the  other  two  cells,  they  could  not  eat.  They 
gave  this  one  cell  food,  and  by  the  end  of  the  day  the  prisoners  who 
were  rebelling  were  now  afraid  to  talk  to  the  guys  in  the  "good"  cell 
because  they  assumed  there  must  be  an  informer  there.  So  now  you 
had  not  one  group  of  prisoners,  you  had  two  groups.  One  group  of 
prisoners  was  rebelling,  and  the  others  who  had  privileged  treatment 
were  not — they  began  to  mistrust  one  another.  Once  the  guards  did 
this,  then  they  set  the  men  against  each  other. 

What  happened  to  the  guards?  About  a  third  of  the  guards  became 
tyrannical  in  their  arbitrary  use  of  power.  It  was  clear  that  they 
enjoyed  the  simple  act  of  controlling  some  other  person.  They  were 
corrupted  by  the  power  of  their  roles  and  became  quite  inventive  in 
their  techniques  of  breaking  the  spirit  of  the  prisoners,  making  them 
feel  worthless.  Some  of  the  guards  merely  did  their  jobs;  in  fact,  the 
prisoners  said  they  were  tough,  but  fair,  correctional  officers.  Several 
were  good  guards.  By  this  they  meant  they  did  small  favors,  they 
were  friendly,  they  told  the  prisoners  their  names,  but  the  really  im- 
portant message,  and  a  subtle  one.  is  that  no  good  guard  ever  inter- 
fered. The  bad  guards  would  humiliate  prisoners,  would  get  a  prison- 
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er  who  refused  to  use  obscenity  because  of  his  religion  and  force  him 
to  use  obscenity  and  have  the  other  prisoners  humiliate  him.  They 
were  even  beginning  to  promote  homosexuality,  but  the  good  guards 
never  intervened,  they  never  interfered  in  any  way.  They  never  came 
to  me  and  said,  "Look,  these  guys  are  doing  this  awful  thing  that  I 
dislike."  They  never  went  to  the  bad  guard  and  said,  "Look,  it  is  only 
an  experiment,  ease  off."  Some  of  the  bad  guards  were  so  brutal  that, 
for  example,  we  had  a  rule  you  could  not  be  kept  in  solitary  con- 
finement for  more  than  an  hour.  This  was  a  small  closet  2  feet  by  2 
feet.  One  of  the  guards  kept  a  prisoner  there  3  hours  without  eating 
and  was  going  to  keep  him  overnight  and  none  of  the  other  guards 
would  intervene. 

My  assistant,  Curt  Banks,  was  there  and  said,  "You  cannot  do  this, 
it  is  not  permissible."  In  a  sense,  if  you  think  about  it,  the  bad  guards, 
the  mean  ones,  the  brutal  ones,  created  a  sense  of  terror  in  the  prison. 
But  it  really  was  the  good  guards  who  perpetuated  the  prison  because, 
actually,  they  needed  the  bad  guys  in  order  to  make  themselves  be  good 
guys.  They  used  the  brutality  of  the  bad  guys  to  establish  themselves 
as  good.  They  needed  to  be  liked  so  much,  that  they  never  objected 
to  the  bad  guys.  They  needed  the  prisoners  to  like  them,  so  they  be- 
friended them.  In  one  sense,  they  created  a  social  reality  which  made 
rebellious  prisoners  be  good  prisoners,  in  a  sense,  to  go  along  with  the 
system,  not  to  make  trouble. 

By  the  end  of  the  week,  the  experiment  became  a  reality,  as  if  it 
were  a  Pirandello  play  directed  by  Kafka  that  just  keeps  going  after 
the  audience  walks  out. 

The  consultant  of  our  prison,  Carlo  Prescott,  an  ex-con  friend  of 
mine,  who  served  16  years  in  almost  all  of  California's  jails,  would  get 
so  depressed  when  he  came  down  that  he  had  to  leave  because  it  was 
so  realistic. 

A  former  prison  chaplain,  Father  Coughlin,  came  down  because  our 
prisoners  wanted  church  service.  He  talked  to  each  of  the  prisoners, 
and  he  said — after  seeing  how  they  were  in  only  4  days — they  were 
just  like  the  first  offenders  he  had  seen,  totally  confused,  disoriented. 

In  the  end  I  called  the  experiment  off,  in  6  days,  not  because  of  the 
horror  I  saw,  not  because  of  what  I  saw  boys  doing  to  other  boys,  but 
really  because  of  the  horror  of  realizing  that  I  could  easily  have  traded 
places  with  the  most  brutal  guard  or  become  the  weakest  prisoner  full 
of  hate  at  being  so  powerless  that  I  could  not  eat,  sleep,  or  go  to  the 
toilet  unless  I  got  somebody's  permission.  It  became  clear  to  me  I  could 
have  been  Calley  at  Mylai,  George  Jackson  at  San  Quentin,  or  I  could 
have  been  one  of  the  men  at  Attica.  One  of  the  important  messages 
from  this  study,  I  think,  is  that  every  one  of  you  could,  too.  No  one 
here,  I  think,  can  assert  that  he  could  not  be  either  brutal  or  powerless 
when  put  in  the  situation. 

There  are  two  main  significant  implications  of  this  study.  One,  I 
think,  is  individual  behavior  is  largely  under  the  control  of  social 
forces  and  environmental  contingencies,  things  that  occur,  rather  than 
some  vague  notions  of  personality  traits,  character,  will  power,  or  other 
empirically  unvalidated  constructs.  Thus,  we  create  an  illusion  of  free- 
dom by  attributing  more  internal  control  to  ourselves,  to  the  indi- 
vidual, than  actually  exists.  We  thus  underestimate  how  powerful  are 
the  forces  in  the  social  environment  that  we  are  in  because  we  over- 
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estimate,  we  put  too  much  stock  in,  some  notions  of  character,  free 
will  or  personality  traits  for  which  there  is  no  evidence,  psychologic- 
all  v,  that  they  exist.  ,  . 

In  large  measure,  we  are  and  do  what  is  determined  by  situations 
that  we  are  in.  Very  often  these  are  non-obvious  and  subtle,  so  we 
are  unaware  of  them.  Very  often  we  avoid  situations  where  we  might 
be  controlled  and  finally  we  label  as  weak  or  deviant  people  in  those 
situations  that  we  are  not  in  when  they  behave  different  from  us.  We 
would  also  behave  that  same  way,  but  we  don't  enter  those  situations 
to  see. 

Each  of  us  carries  around  in  our  heads  a  very  favorable  self  -image. 
We  could  not  imagine  hurting  somebody  without  just  cause;  in  fact, 
without  a  lot  of  provocation.  However,  there  is  a  large  body  of  research 
literature  that  savs  most  people,  even  a  majority,  can  be  made  to  do 
almost  anything  if  you  put  them  in  psychologically  compelling  situ- 
ations, regardless  of  their  morals,  ethics,  values,  attitudes,  beliefs,  or 
personal  convictions. 

We  have  done  experiments  where  we  have  mild-mannered  college 
girls  in  a  situation  where  they  are  told  to  deliver  punishment  to  an- 
other, likeable  girl,  who  is  a  stranger  to  them.  If  you  made  them  feel 
anonymous,  they  were  even  more  punitive  or  punishing.  This  is  for 
no  reason  other  than  an  authority  says  this  is  what  you  must  do,  you 
must  obey  authority.  The  significance  of  this  study  with  regard  to 
prisoners,  I  think,  is  that  the  mere  act  of  assigning  labels  to  people, 
calling  some  people  prisoners  and  other  guards,  is  sufficient  to  elicit 
pathological  behavior. 

This  pathology  is  not  predictable  from  any  available  diagnostic 
indicators  we  have  in  the  social  sciences.  We  could  not  tell  which 
guards  would  become  sadistic.  There  is  no  indication  that  the  sadistic 
guards  are  people  who  are  sick  to  begin  with.  There  were  a  few  guards 
who  became  really  disturbed.  It  is  the  situation  that  makes  people 
disturbed  and  not  only  that  disturbed  people  enter  those  situations. 

The  prison  situation  in  our  country  is  guaranteed  to  generate  severe 
enough  pathological  reactions  in  both  guards  and  prisoners  as  to  debase 
their  humanity,  lower  their  feelings  of  self-worth,  and  make  it  diffi- 
cult for  them  to  be  part  of  a  society  outside  of  their  prison. 

Not  one  of  our  prospective  applicants  wanted  to  be  a  guard  because 
they  said.  "I  could  not  imagine  going  to  college  in  order  to  become  a 
guard."  They  all  wanted  to  be  prisoners.  That  says  something  im- 
portant as  to  the  attitude  regarding  correctional  officers. 

The  last  thing  I  would  like  to  say,  here  are  some  general  conclusions 
and  some  very  specific  recommendations. 

For  me,  a  prison  is  any  situation  in  which  one  person's  freedom 
and  liberty  are  denied  by  virtue  of  the  arbitrary  power  exercised  by 
another  person  or  group.  Thus  our  prisons  of  concrete  and  steel  are 
really  only  metaphors  for  the  social  prisons  we  create  and  maintain 
through  enforced  poverty,  racism,  sexism,  and  other  forms  of  social 
injustice.  They  are  also  the  physical  symbol  of  the  psychological 
prisons  we  create  for  others,  by  making  even  our  loved  ones  feel  in- 
adequate or  self-conscious,  we  put  them  in  prison,  and,  worst  of  all, 
the  kind  of  imprisonment  we  impose  on  our  own  minds  and  actions 
through  neurotic  fears. 
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The  need  for  prison  reform,  then,  is  a  cry  not  only  to  change  the  oper- 
ating procedures  in  our  penal  institutions  but  a  more  basic  plea  to 
change  the  conditions  in  our  society  which  make  us  all  prisoners, 
every  one  of  us,  all  less  happy  than  we  could  be,  all  less  productive,  less 
free  to  grow,  and  less  concerned  about  our  brothers  than  about  our 
own  survival.  Once  these  conditions  occur,  then  you  are  in  a  prison 
of  some  kind. 

It  seems  to  me  that  our  national  leaders  for  years  have  been  pointing 
to  the  enemies  of  freedom,  to  the  Fascist  or  Communist  threat  to  the 
American  way  of  life.  In  so  doing,  they  have  overlooked  the  threat 
of  social  anarchy  obviously  building  up  within  our  country  without 
any  outside  agitation.  As  soon  as  a  person  comes  to  the  realization  that 
he  is  being  imprisoned  by  his  society,  some  part  of  it,  or  individuals 
in  it,  then,  in  the  best  American  tradition,  he  demands  liberty  and 
rebels,  accepting  death  as  an  alternative.  The  third  alternative,  which 
is  obvious,  if  you  want  liberty,  is  to  become  a  "good"  prisoner;  "good" 
in  the  view  of  the  guards,  is  docile,  cooperative,  uncomplaining,  con- 
forming in  thought,  and  complying  in  deed.  Which  one  of  those  three 
categories  do  you  fit  in  ? 

Our  prison  authorities  now  point  to  the  militant  agitators  as  still 
part  of  some  vague  Communist  plot.  They  have  left  college  campuses 
and  are  now  in  prison.  They  imply  that  there  would  be  no  trouble, 
riots,  hostages,  or  death  if  it  were  not  for  this  small  band  of  "bad" 
prisoners.  There  is  something  about  those  people,  some  personality 
trait  that  makes  them  incorrigible. 

Of  course,  once  you  say  somebody  is  incorrigible,  it  means  you  don't 
have  to  do  anything  to  change  them.  Once  you  call  somebody  a  vandal, 
it  means  his  behavior  is  senseless,  it  is  not  motivated.  You  can't  change 
somebody  who  is  inherently  bad.  That  is  the  argument  that  they  pre- 
sent. I  think  that  is  one  of  the  key  fallacious  arguments  presented  by 
correctional  authorities.  So  we  learn,  then,  if  they  had  the  full  permis- 
sion to  really  break  these  men,  to  put  them  in  maximum  security  prison, 
then  life  would  return  to  normal  again  in  our  Nation's  prisons. 

It  seems  to  me  that  the  riots  in  prisons  are  coming  from  within,  not 
from  without ;  every  man  and  woman  who  refuses  to  let  the  system  turn 
them  into  an  object,  a  number,  a  thing,  or  worse,  a  no-thing,  is  not  Com- 
munist inspired.  I  think  they  are  inspired  by  the  spirit  of  American 
freedom.  No  one  wants  to  be  enslaved.  To  be  powerless,  to  be  subject 
to  the  arbitrary  exercise  of  power,  to  not  be  recognized  as  a  human 
being,  is  to  be  a  slave. 

To  be  a  militant  prisoner,  to  me,  is  to  become  aware  that  the  physical 
jails  are  but  more  blatant  extensions  of  the  forms  of  social  and  psy- 
chological oppression  people  experience  every  day  in  the  Nation's 
ghettos  from  which  I,  myself,  come.  They  are  trying  to  awaken  the 
conscience  of  the  Nation  to  the  ways  in  which  the  American  ideals  are 
being  perverted  in  the  so-called  name  of  justice  and  law  and  order, 
but  actually  operating  under  the  banner  of  apathy  of  the  public,  fear 
of  people  who  are  different  from  us,  and  hatred  of  minority  groups 
of  all  kinds. 

If  we  do  not  listen  to  the  pleas  of  the  prisoners  of  Attica — what  was 
their  plea :  their  plea  was  to  be  treated  like  a  human  being — then  we 
have  all  become  brutalized  by  our  priorities  for  property  rights  over 
human  rights.  The  consequence  will  be  loss  of  all  of  those  ideals  on 
which  this  country  is  founded. 
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Specifically,  I  make  the  following  recommendations: 

One,  it  is  important  for  us  not  to  demand  simple  solutions  for  com- 
plex problems  of  crime  and  law  enforcement.  When  you  talk  to  a 
layman,  what  do  you  want  to  do,  give  me  a  one-liner,  how  can  we 
change  all  of  this  ?  The  thing  most  obvious,  sitting  here  listening  to 
the  testimony,  it  is  a  very  complex  problem.  It  is  a  social  problem.  It 
is  a  psychological  problem.  It  is  a  problem  of  politics.  There  is  no 
one-line  solution,  but  that  does  not  mean  that  we  should  not  continue 
to  search  for  solutions.  Why  does  somebody  commit  a  crime  ?  What  is 
the  nature  of  the  criminal  ?  What  functions  do  the  prisons  serve  now  ? 
What  functions  should  they  serve  ?  I  think  Congress  ought  to  appro- 
priate money  for  more  support  for  research  into  these  problems,  but 
more  important,  to  keep  members  of  the  legislature  and  public  in- 
formed about  these  issues. 

The  next  point  I  would  like  to  make,  we  should  put  the  question  of 
prison  reform  in  the  broader  context  of  societal  reforms  and  social 
injustice  which  may  account  for  why  many  commit  crimes  in  the  first 
place. 

What  is  happening  in  prison,  the  kinds  of  attitudes  expressed  by 
prison  authorities  and  prisoners,  really  reflect  basic  attitudes  of  our 
society. 

It  becomes  important  to  investigate  the  attitude  of  the  public  about 
punishment  and  retribution.  Kecent  surveys  show  that  45  percent 
of  the  public  do  not  want  prisoners  to  be  rehabilitated.  They  want 
them  to  be  punished  as  means  of  retribution.  If  it  is  true  that  authori- 
ties and  other  people  in  the  legislature  think  rehabilitation  is  impor- 
tant, what  I  think  we  should  do  is  have  mass  education ;  the  same  way 
we  are  getting  people  to  join  the  Army  with  advertisements  on  TV, 
we  can  change  the  attitudes  of  the  public  toward  rehabilitation. 

We  might  also  insist  that  judges  have  a  continuing  interest  in  what 
happens  to  people  they  sentence.  Once  someone  is  sentenced,  it  is  as  if 
the  legal  system  ends  and  a  new  system  of  control  takes  over. 

Next,  we  can  help  make  the  public  aware — I  think  this  is  an  im- 
portant point,  I  just  realized  it  myself  the  other  day — they  are  the 
ones  who  own  the  prisons,  and  that  their  business  is  failing.  The  70 
percent  recidivism  rate  which  is  typically  quoted,  as  well  as  escalation 
in  severity  of  crimes  committed  by  graduates  of  our  prisons,  are  evi- 
dence that  current  prisons  fail  to  rehabilitate  inmates.  In  fact,  they 
are  breeding  grounds  for  hatred  of  the  establishment.  They  not  only 
breed  hatred  for  particular  guards  who  may  brutalize  them  psycholog- 
ically or  physically,  but  what  the  guard  represents,  white,  middle- 
class,  establishment,  power,  the  nation,  a  hatred  that  makes  every 
citizen  a  target  of  violent  assault. 

Prisons  are  a  bad  investment  for  us  as  taxpayers.  Until  now,  we  have 
not  really  cared.  What  we  hare  said  is,  look,  we  don't  want  these  peo- 
ple who  are  bad  and  evil  to  jeopardize  us,  our  children,  our  property, 
take  them  away.  Now  we  are  horrified  to  find  out  what  has  been  hap- 
pening in  prisons,  we  don't  really  want  to  take  prisoners  back,  but  we 
now  say  something  ought  to  be  done.  The  reaction  of  Warden  Nelson 
in  a  sense  is  really  like  a  child  to  whom  you  have  loaned  your  tov.  He 
and  the  others  forgot  that  it  is  really  not  theirs;  they  act  as  if  it  is 
their  prison.  They  are  upset  that  Congressmen  want  to  go  there.  I  was 
shocked  to  learn  that  I  was  refused  permission  to  join  this  committee 
to  go  into  the  prison  in  order  to  see  the  degree  to  which  what  I  had 
done  was  related  to  what  happens  in  prison.  Earlier  Associate  Warden 
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Park  said,  "There  is  no  relationship  of  your  fun  and  games  study  to 
what  really  happens."  I  approached  the  warden  at  Soledad  asking 
could  I  come  in  with  a  small  group  of  students  to  see,  to  observe  the 
facilities?  Those  requests  were  denied.  It  becomes  important,  then,  I 
think  they  continue  to  be  concerned.  Unless  we  are,  then  petty  thieves, 
just  like  the  person  quoted  in  the  beginning,  may  be  turned  into  mur- 
derers and  we  are  cooperating  through  our  apathy. 

Another  point  is  that  we  have  to  remove  the  cloak  of  secrecy  from 
the  prisons.  It  is  inconceivable  that  when  we  see  prisoners  claiming  to 
be  brutalized  we  can  completely  believe  them.  As  Attorney  Caldwell 
said,  prisoners  say  they  are  being  brutalized  and  guards  say  it  is  a  lie. 
Well,  who  do  we  believe?  We  would  really  like  to  believe  the  guards. 
Deep  down  in  your  heart,  every  one  of  you,  you  would  really  like  to 
believe  the  guards.  Even  Mr.  Conyers,  I  believe,  who  has  made  some 
of  the  most  perceptive  remarks  I  have  ever  heard,  there  was  a  shadow 
of  doubt  in  his  acceptance  of  Popeye  Jackson's  remarks.  I  didn't 
believe  this  account  of  the  prison  I  quoted  except  it  coincides  with 
what  I  learned  from  Carlo  Prescott.  We  don't  believe  it  because  we 
really  believe  in  a  humane  world.  We  can't  believe  people  would  treat 
other  people  in  this  horrible  way.  But  unless  we  remove  the  cloak  of 
secrecy  completely,  all  we  have  is  two  opposing  forces  each  of  which 
has  a  vested  interest  in  their  biased  point  of  view. 

I  have  heard  some  people  speak  of  an  ombudsman.  We  need  some 
third  and  impartial  source  so  that  we,  the  public,  lawyers,  judges,  can 
know  what  is  really  happening. 

The  last  three  points  are  guards  must  be  given  better  training  now 
for  the  job  that  society  imposes  on  them.  Again  we  find  out  that  guards 
have  1  week's  work  at  training  and  50  hours  on  the  job.  You  wouldn't 
let  somebody  fix  your  car  with  that  little  experience  let  alone  try  to 
"fix"  people  in  prison. 

So  my  concern  is  not  simply  to  improve  prisons  or  make  prisons 
change  in  basic  ways  so  that  they  would  not  brutalize  prisoners,  but 
they  really  brutalize  guards  in  the  same  way.  To  be  a  prison  guard 
as  is  now  constituted  is  to  put  a  person  in  a  situation  just  like  we  did 
our  students,  where  they  receive  constant  threat.  Every  guy  there, 
every  prisoner  is  a  potential  danger  to  a  guard,  and  in  addition,  they 
have  no  social  recognition.  A  guard  is  one  of  the  lowest  status  positions 
a  person  could  have  in  our  society. 

As  was  shown  graphically  at  Attica,  prison  guards  are  really  pris- 
oners. If  we  just  think  about  wThat  happened  to  prison  guards,  they 
were  sacrificed  to  the  demands  of  the  public  to  be  punitive,  not  to  be 
soft,  as  well  as  to  the  New  York  politicians  and  other  politicians  who 
had  to  preserve  an  image.  Those  guards  are  prisoners  no  less  than  the 
other  prisoners.  Social  scientists  and  business  training  personnel  should 
be  called  upon  to  help  design  and  carry  out  this  special  training. 

In  line  with  this  new  human  relations  training — I  think  this  is  an 
important  novel  suggestion — would  be  to  change  the  perceived  roles  of 
guards  and  prisoners.  Instead  of  calling  them  guards,  you  could  call 
them  counselors  or  teachers,  and  the  prisoners  would  be  trainees.  The 
important  change  is  the  reinforcement  each  teacher  would  get.  Bonuses 
and  advancement  would  be  contingent  upon  whether  the  trainees 
learned  new  social  and  technical  skills  which  will  enable  them  to  leave 
the  training-rehabilitation  center  as  early  as  possible  and  not  come 
back. 
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If  each  guard  saw  himself  as  a  counselor  or  a  teacher,  if  he  got 
money,  got  a  bonus,  was  advanced  not  as  a  function  of  keeping  things 
quiet  or  maintaining  order,  but  as  a  function  of  how  quickly  he  got 
somebody  out  of  prison,  how  long  they  stayed  out,  I  think  you  would 
get  guards  thinking  totally  differently  about  prisons  and  what  their 
role  is. 

Prisons  could  be  changed  dramatically  if  we  substituted  positive 
reinforcement  for  both  prisoners  and  guards  in  place  of  coercion, 
threats,  isolation,  as  ways  of  controlling  behavior. 

Important  other  changes.  There  has  been  a  lot  of  emphasis  on  reha- 
bilitation giving  a  prisoner  adequate  skills.  We  need  that,  but  I  think 
the  more  important  thing  is  giving  them  social  training,  training  in 
social  skills.  If  you  talk  to  a  lot  of  prisoners,  they  say  in  their  early  life, 
they  lacked  meaningful  social  ties,  social  connections  to  a  family  and 
community.  Prisons  could  be  reconstituted  to  provide  the  opportunity 
for  such  people  to  have  positive,  real,  social  experiences. 

For  example,  you  could  train  prisoners  to  become  psychiatric  aides, 
and  social  workers,  who,  when  in  prison,  could  help  other  prisoners, 
and  when  they  got  out  and  went  back  to  their  community,  those  are 
valuable  skills  which  every  community  needs.  This  notion  which  is 
called  "peer  management" — peers  managing  one  another  rather  than 
some  authority  managing  them — has  been  shown  in  other  circum- 
stances, in  mental  hospitals,  juvenile  delinquent  centers,  as  the  best 
way  not  only  to  train  someone  else,  but  to  build  your  own  sense  of 
self -worth  in  the  community.  College  students  and  professional  social 
psychologists  could  volunteer  their  services  as  part  of  the  VISTA 
campaign. 

The  last  thing  I  would  like  to  mention  is,  once  a  trainee  has  finished 
a  prescribed  course,  there  should  be  no  stigma  attached  to  his  "train- 
ing." There  is  no  need  to  report  to  prospective  employers  that  he 
or  she  was  a  prisoner  or  labeled  as  an  ex-con.  In  fact,  the  Government 
could  provide  the  necessary  papers  as  if  he  or  she  were  being  honor- 
ably discharged  from  military  service  or  military  school.  It  becomes 
important,  it  seems  to  me,  that  the  main  ingredient  necessary  to  effect 
any  change  at  all  in  prison  reform,  in  the  rehabilitation  of  the  single 
prisoner — it  is  hard  for  me  to  think  in  vague  concepts — I  think  of 
the  people  I  know,  Carlo  Prescott,  Popeye  Jackson,  or  specific 
guards  that  I  have  met — that  the  critical  thing  is  caring.  All  reform 
really  has  to  start  with  people  caring  about  the  well-being  of  other 
people,  especially  people  with  power,  like  those  on  this  committee 
really  caring  about  the  most  hardened,  allegedly  incorrigible  prisoner 
in  solitary  confinement.  It  seems  to  me  that  underneath  the  toughest, 
society-hating  convict,  rebel,  or  anarchist  is  a  human  being  who  wants 
his  existence  to  be  recognized  by  his  fellows  and  who  wants  someone 
else  to  care  about  whether  he  lives  or  dies  and  to  be  sad  if  he  lives 
imprisoned  rather  than  lives  free. 

The  question  I  ask  myself,  that  I  would  like  you  to  think  about, 
suppose  you  know  you  could  avert  someone  from  a  life  of  crime  if 
you  gave  up  one  full  day  of  your  life,  would  you  be  willing  to  give 
up  that  one  day  ?  Most  of  us  are  not  even  willing  to  do  that  for  our 
children.  I  doubt  if  most  of  us  would  be  willing  to  do  it  for  a  pris- 
oner. Unless  we  get  people  caring  for  one  another  at  this  human 
level,  psychological  level,  then  these  notions,  vague  notions  about 
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prison  reform  tend  to  vanish  in  the  hot  air  of  politics  and  national 
dispute. 

I  am  privileged  to  be  allowed  to  talk  to  this  committee  and  take 
its  time. 

Thank  you. 

Mr.  Kastenmeier.  Thank  you,  professor.  You  have  an  excellent 
statement. 

I  might  just  comment  on  one  part  to  which  I  might  take  exception. 
I  am  sorry  that  you  were  not  able  to  visit  San  Quentin  or  Soledad  and, 
in  fact,  that  the  news  media  were  not  able  to  visit  San  Quentin  or  Sole- 
dad.  That  was  not  a  decision,  of  course,  of  the  subcommittee. 

I  think  the  conclusion  that  the  guided  tour  would  only  be  of  prison 
show  rooms  is  a  little  bit  mistaken.  We  were  able  to  talk  to  and  visit 
any  and  all  inmates,  and  to  visit  maximum  security  areas. 

As  a  matter  of  fact,  criticism  could  probably  somewhat  better  be 
made,  if  it  must  be  made,  of  the  fact  that  we  spent  an  undue  amount 
of  time  in  the  Adjustment  Center,  and  in  sections  A  and  B,  and  in  O 
wing. 

Dr.  Zimbardo.  My  comments  were  based  on  what  former  prisoners 
said  that  I  had  spoken  to.  Typically  when  grand  juries  come  in,  there 
are  places  in  the  prison  that  they  never  get  to  go  to.  If  you  have  a  3- 
hour  visit  or  5-hour  visit,  you  can  fill  up  that  full  time  visiting.  Un- 
less you  know  about  the  prison,  you  don't  know  there  is  a  south  block 
C  wing.  I  should  apologize  to  the  committee. 

Mr.  Kastenmeier.  I  should  perhaps  modify  my  own  statement  to 
say  I  don't  apologize  for  spending  that  much  time  in  those  areas,  al- 
though I  suspect  some  of  the  comments  of  the  correctional  authorities 
that  we  do  not  have  an  entirely  balanced  view  of  the  total  spectrum  of 
the  California  prison  facilities  is  probably  true.  We  saw  maximum 
security  facilities  and  minimum  security  facilities,  and  we  made  an 
effort  to  see  those  areas  that  might  be  the  most  revealing  in  the  sense 
of  treatment  of  human  beings. 

But,  I  suggest,  I  don't  think  this  subcommittee  failed. 

Mr.  Conters.  Well,  I  take  specific  and  on-the-record  exception  to 
the  remarks  about  the  total  cooperation  that  this  subcommittee  has 
been  given.  I  do  not  concur  in  any  suggestions  that  your  remarks  are 
inaccurate.  We  could  not  bring  in  tape  recorders.  We  were  specifically 
forbidden  from  taking  certain  prisoners — "political  prisoners" — into 
private  quarters  to  be  interviewed.  The  fact  that  we  were  in  many  of 
these  isolated  wings  was  a  result  of  our  insistence,  and  not  a  part  of 
the  planned  tour.  I  think  there  were  many  subtleties  that  were  in  op- 
eration. Given  the  fact  that  as  a  congressional  subcommittee  we  were 
in  any  one  institution  for  X  number  of  hours,  obviously  the  more 
things  we  looked  at,  the  less  time  we  would  have  to  get  into  some  of  the 
basic  problems. 

Now,  I  think  it  is  very  important  that  we  appreciate  the  fact  that 
the  heads  of  institutions  are  only  having  to  contend  with  us  one  time 
in  their  life,  for  1  day,  for  a  certain  number  of  hours  that  day.  I  have 
constantly  heard  members  of  the  subcommittee  who  felt,  and  of  course 
that  is  their  perogative,  that  they  received  the  full  cooperation  of  the 
authorities  here,  but  this  is  one  member  who  most  emphatically  did 
not  receive  that  full  cooperation.  I  want  that  recorded  very  clearly. 

Dr.  Zimbardo.  If  I  might  just  inject  one  word.  I  earlier  have  done 
work  on  psychological  tactics  that  detectives  use  in  securing  confes- 
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sions  from  suspects.  This  was  prior  to  the  Miranda  case.  My  evidence 
was,  I  reviewed  all  of  the  manuals  that  detectives  use  in  training 
other  detectives  to  do  interrogation.  I  was  horrified  by  some  of  the 
things  they  describe.  Virtually  they  say,  use  any  trick  or  tactic  neces- 
sary to  get  a  confession,  we  assume  innocent  people  would  not  con- 
fess to  the  crimes  they  did  not  commit,  and  then  they  go  on  to  de- 
scribe the  deceptive  tactics  used  to  elicit  confessions.  Well,  I  did  some 
research  on  it  which  I  presented  in  a  report.  I  was  asked  to  present 
this  as  the  National  Conference  on  Law  Enforcement,  and  then  they 
said,  "Oh,  no,  we  don't  do  these  kinds  of  things."  When  I  asked, 
could  I  observe  an  interrogation  behind  a  one-way  screen,  they  said 
no,  it  is  not  allowed.  No  one — judges,  lawyers,  Congressmen — no  one  is 
allowed  to  observe  it.  I  can't  understand  a  system  of  justice  in  which 
you  have  opposing  forces  which  rule  out  the  possibility  that  the  rest 
of  society  could  even  observe  their  actions.  I  don't  want  to  intervene. 
I  would  be  only  behind  a  screen  or  have  a  tape  recorder.  I  see  the 
parallel  in  the  prisons  is  exactly  the  same.  The  notion  is  that  it  is 
their  prison  and  you  are  interfering.  You  are  the  Government.  You 
are  running  the  whole  show,  and  you  are  not  allowed  in  except  with 
their  permission.  I  just  can't  understand  that  concept.  This  is  not  the 
place  to  go  into  it  in  the  brief  time  available. 

Mr.  Kastenmeier.  We  are  guests  of  the  State  of  California.  We  are 
not  running  the  show  for  the  California  Department  of  Corrections. 

One  of  the  rules  was  that  we  had  to  surrender  any  guns  or  tape 
recorders  if  we  were  going  to  visit  the  system,  on  the  grounds  of  se- 
curity. I  personally  did  not  feel  that  this  was  an  unreasonable  re- 
quest, but  there  may  be  a  difference  of  opinion. 

Mr.  Conyers.  Mr.  Chairman,  I  want  the  record  to  show  that  I  was 
very  happy  to  surrender  my  guns.  But  to  tell  a  Congressman,  traveling 
on  a  legislative  function  2,000  miles  from  Washington,  that  he  has  to 
copy  down  everything  by  hand  and  is  not  allowed  to  have  a  tape  re- 
corder because  of  an  incident  involving  a  tape  recorder  connected  with 
a  prison  escape,  goes  directly  toward  one  of  the  witness'  comments — 
that  everything  was  tailored.  I  am  not  saying  that  we  didn't  see  any- 
thing; we  saw  a  lot.  Members  of  this  subcommittee,  because  of  their 
training,  were  able  to  obtain  a  great  deal  of  information,  but  to  think 
that  we  had  a  complete  exhaustive  exposure  of  the  system,  within  the 
confines  of  the  brief  period  that  we  were  here,  does  not  concur  with 
my  experiences  here  on  the  West  Coast. 

Mr.  Kastenmeier.  I  yield  to  the  gentleman  from  Pennsylvania. 

Mr.  Biester.  In  view  of  the  lateness  of  the  hour,  I  wonder  if  we 
could  return  to  the  matter  of  substance,  with  respect  to  the  experiment 
which  was  conducted.  There  was  a  phenomenon  I  noticed  in  O  wing 
at  Soledad.  I  could  be  wrong,  but  I  think  it  was  O  wing  at  Soledad, 
a  phenomenon  which  made  very  little  sense  to  me.  I  gave  it  kind  of  a' 
facile  interpretation  and  I  passed  it  off  until  now.  I  went  through  four 
of  the  cells  in  that  block.  In  each  of  those  four  cells,  each  of  them,  there 
was  at  least  one,  perhaps  two,  perhaps  three,  swastikas  of  various 
sizes  scratched  into  the  metal  bench,  scratched  onto  the  wall.  In  one 
of  the  four  cells  there  was  even  the  beginnings  of  an  outline  of  the 
Nazi  eagle  across  the  back  of  the  wall.  I  gave  it  a  rather  fast  look.  I 
wonder  whether  there  isn't  something  deeper  in  that,  and  I  wonder  if 
you  have  any  comments. 
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Dr.  Zimbardo.  "Well,  I  think  the  way  it  relates  to  some  of  the  com- 
ments I  made  is  that  the  appeal  that  fascism  and  nazism  has  is 
purely  this  appeal  to  an  individual's  need  to  have  power  over  other 
people.  I  mean,  if  you  just  look  at  what  people  in  the  American  Nazi 
Party  say,  or  if  you  read  Mem  Kampf  or  any  of  the  writings  by  the 
Nazis,  they  are  really  just  statements  about  power. 

Mr.  Biester.  It  is' more  about  power,  is  it  not,  than  it  is  about  race? 

Dr.  Zimbardo.  You  are  right.  It  happens  to  get  compounded  with 
race  because  the  Nazis  also  hate  blacks  as  well  as  Jews,  and  Catholics, 
et  cetera,  but  I  think  it  is  a  statement  about  power.  I  think  the  point 
I  was  trying  to  make,  we  all  are  subject  at  some  level  to  being  cor- 
rupted by  power.  It  may  be  as  children  we  start  off  with  an  unfair 
power  disadvantage  where  adults  tell  us  what  to  do  and  we  have  to  do 
it.  Maybe  at  some  level  we  are  seeking  to  redress  that  imbalance. 

It  seems  to  me  every  one  of  us  could  be  easily  corrupted  by  being 
put  in  the  position  where  we  really  have  total  power  over  someone  else. 
We  admire  it.  I  was  shocked  years  ago,  for  example,  when  they  had 
the  first  film  of  Nazi  concentration  camps.  Millions  of  people  all  over 
the  country  went  to  see  these  things.  Some  people  I  know  went  back 
several  times.  I  know  it  wasn't  to  get  the  message  of  social  justice. 
It  was  really  to  watch  someone  kill  someone  else  for  no  reason. 

Total  power  is  to  confront  someone  whom  you  have  nothing  against 
and  kill  them  only  because  you  want  to.  I  think  that  is  the  appeal  in 
prison  to  nazism. 

Mr.  Biester.  Obviously  it  was  the  prisoners  who  did. 

Mr.  Zimbardo.  Yes.  Again,  what  I  am  trying  to  do  in  my  research 
is  to  show  how  prisoners  and  guards  are  subject  to  the  same  psycho- 
logical principles. 

Mr.  Biester.  That  is  the  point  I  got  when  you  were  discussing  vari- 
ous psychological  manifestations  that  occurred  in  the  minds  of  the 
prisoners,  and  I  just  wanted  to  take  this  opportunity  to  clarify  the 
significance  of  that. 

Let  me  just  take  this  opportunity,  Mr.  Chairman,  to  extend  the  sub- 
committee's thanks  to  the  witnesses,  also  to  the  stenographer  who  has 
been  here  since  9 :30  a.m. 

Mr.  Kastenmeeer.  Is  there  anyone  else  who  has  a  question  ? 

Mr.  Fish.  I  just  want  to  thank  you,  Dr.  Zimbardo. 

I  wish  you  had  been  at  the  start  as  well  as  the  end,  because  in  your 
discussion  of  your  experiment,  in  view  of  other  observations,  you  cer- 
tainly helped  me  a  great  deal  in  clarifying  some  of  the  things  we  have 
seen  the  past  few  days  and  understanding  them. 

Dr.  Zimbardo.  I  would  like  to  mention  in  no  way  am  I  a  criminol- 
ogist. I  never  even  was  interested  in  prisons  until  late  spring  when  I 
happened  to  meet  this  man  Carlo  Prescott,  so  it  is  not  that  I  have  a 
history  of  training  in  prisons.  It  just  became  obvious  that  here  is  a 
psychological  situation  where  horrible  things  were  happening. 

Mr.  Kastexmeier.  This  concludes  the  hearing  on  prisons,  prison 
reform,  and  prisoners'  rights,  but  this  by  no  means  ends  this  subcom- 
mittee's role  of  seeking  information  in  the  field  of  corrections. 

There  being  no  further  witnesses,  the  subcommittee  stands 
adjourned. 

(Whereupon,  at  6 :30  p.m.,  the  hearing  in  the  above-entitled  matter 
was  adjourned.) 


(The  statement  referred  to  at  p.  4  follows :) 
Statement  by  Raymond  K.  Procunieb,  Dibectob,  Califobnia  Depabtment  of 

COBBECTIONS 

Prison  and  parole  programs  in  California  have  been  the  subject  of  intense  public 
scrutiny,  interest  and  criticism  in  the  past  two  years. 

This  unparalleled  citizen  concern  has  been  evidenced  by  close  news  media 
coverage,  citizen  inquiries,  radical  propaganda,  legislative  activity,  and  at  least 
two  comprehensive  and  costly  studies. 

The  primary  thrust  of  this  new  concern  is  reform. 

Reform  ideas  are  set  forth  almost  daily — some  in  the  useless  rhetoric  of  extrem- 
ists, some  out  of  misinformation,  some  as  a  matter  of  politics — but  most  as  a 
result  of  genuine  desire  for  improvement. 

This  surge  of  public  concern  is  recognized  by  most  prison-parole  workers  as 
a  positive  development,  another  step  toward  further  change  and  improvement. 

At  the  same  time,  heightened  public  concern  often  takes  a  puzzling  course  for 
corrections  people. 

Too  many  critics  wrongly  imply  or  state  that  the  present  operation  is  an  extreme 
failure.  They  make  the  professional  correctional  employee  the  villain.  Somehow 
it  becomes  his  fault  that  society  has  a  crime  problem,  and  that  it  has  erected 
prisons  which  function  imperfectly  and  which  do  not  provide  miraculous  cures 
for  problems  not  of  their  making. 

And  the  critics  often  forget,  or  do  not  know,  that  the  prison-parole  worker  in 
California  is  responsible  for  most  of  the  immense  progress  and  reform  already 
accomplished,  a  solid  pattern  of  pace-setting  for  other  states  and  nations.  It  is  the 
working  level  correctional  officer  and  the  parole  agent  who  have  made  new 
rehabilitative  programs  work  for  the  benefit  of  California  inmates  and  parolees. 
Their  contribution  is  not  sufficiently  recognized. 

While  it  may  still  need  extensive  improvement,  the  correctional  system  in  Cali- 
fornia is  working  better  today  than  ever  before. 

One  of  this  department's  most  capable  young  administrators  put  it  this  way : 
"I  know  I'm  doing  a  damn  good  job,  but  lately  I'm  beginning  to  feel  defensive 
every  time  I  pick  up  the  phone." 

As  he  rightfully  believes,  this  man  is  in  fact  doing  a  very  tough  job  with  quiet 
competence  and  dedication.  He  works  hard,  and  he  shows  perception  and  com- 
passion in  his  relationships  with  those  in  confinement. 

He's  a  darn  good  man,  one  of  the  reasons  why  California  has  successfully 
carried  off  a  long  series  of  highly  significant  reforms,  many  of  them  at  the  far 
boundary  of  innovation. 

His  work  has  helped  bring  about  accomplishments  which  not  long  ago  would 
have  been  judged  foolhardy  or  impossible. 

If  someone  had  told  me  just  10  years  ago  that  we  would  see  a  35  percent  de- 
crease in  recidivism,  I  would  have  thought  he  was  dreaming. 

I  would  have  felt  the  same  if  it  had  been  suggested  that  by  1971  California 
would  have  the  nation's  largest  program  of  family  (conjugal)  visits  ;  or  that  there 
would  be  hundreds  of  convicts  leaving  prisons  on  three-day  passes ;  or  that  work 
furloughs  would  number  1,500  a  year;  or  that  courts  would  send  2,700  pre-sen- 
tence diagnosis  cases  to  the  department  per  year ;  or  that  in  1971  the  prison 
population  would  be  no  greater  than  it  was  in  1960 ;  or  that  no  new  prisons  would 
be  built  after  1964 ;  or  that  there  would  actually  be  institution  closures. 

Only  two  and  a  half  years  ago,  I  could  not  have  envisioned  the  sharp  and 
dramatic  decline  which  has  occurred  in  the  number  of  persons  in  California 
prisons — a  decrease  from  28,600  to  the  present  20,800. 

Nevertheless,  all  of  these  highly  significant  and  gratifying  reforms,  and  many 
others,  have  been  made  and  are  the  reality  in  1911,  reality  not  always  reflected 
in  the  comments  of  uninformed  critics  (including  some  armchair  experts  in 
criminology  schools,  prison  reform  groups,  and  legislative  staff  offices). 

The  last  decade,  and  especially  the  last  two  years,  has  witnessed  more  construc- 
tive change  in  California's  prison  and  parole  programs  than  in  any  comparable  . 
earlier  period. 
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Most  of  this  gratifying  change  was  generated  by  our  own  employees,  working 
inside  the  system  and  not  holding  press  conferences  to  blow  their  own  horn.  The 
overall  goal  of  this  intensive  internal  reform  is  to  bring  California's  corrections 
program,  long  one  of  the  nation's  best,  into  line  with  new  knowledge  and  with 
changing  conditions  in  society. 

This  now  well-established  pattern  for  reform  was  recently  observed  by  the 
Sacramento  Bee,  which  assigned  a  half-dozen  investigative  reporters  to  examine 
the  Department  of  Corrections  over  a  five-month  period.  Bee  reporters  saw  all 
there  is  to  see,  the  good  and  the  bad.  One  of  the  Bee's  conclusions : 

"It  became  evident  that,  interestingly  enough,  public  pressure  for  penal  reform 
coincides  with  internal  pressures  for  change  from  within  the  system.  In  fact  the 
system  is  changing  in  some  instances  even  faster  than  many  outside  critics  real- 
ize— or  are  willing  to  admit." 

Correctional  agencies  are  supposed  to  be  the  epitome  of  conservatism  when  it 
comes  to  change ;  but  this  is  a  busted  myth  in  California. 

One  of  our  biggest  management  problems  is  communicating  and  explaining 
rapid  developments  to  line  employees  who  are  trying  to  do  the  day-to-day  job. 
Unlike  the  past,  there  is  now  insufficient  time  to  prepare  for  change  and  to  con- 
duct careful  and  complete  staff  and  inmate  orientation  sessions  and  training 
programs.  Our  employees  must  cope  with  the  confusion  which  inevitably  ac- 
companies new  procedures  and  policies. 

As  head  of  California's  prison-parole  program,  I  feel  a  real  sense  of  pride  in 
my  association  with  so  many  effective  and  caring  correctional  workers  who  are 
struggling  to  keep  up  with  changes.  Their  immense  personal  effort  and  sacrifice 
account  for  our  successes  and  often  go  far  beyond  the  constrictions  of  duty. 

Before  outlining  advances,  new  rehabilitative  efforts,  and  other  recent  achieve- 
ments, I  have  to  make  one  general  point  about  prison  and  mention  some  specific 
problems : 

Some  people  have  gotten  the  mistaken  idea  that  prison  is  a  "good"  place.  No 
prison  is  a  good  place  to  be  because  human  beings  are  locked  up,  controlled,  de- 
prived of  personal  freedom,  and  forced  as  a  matter  of  necessity  to  give  up  many 
of  the  rewards  of  individuality. 

Any  prison,  no  matter  how  modern,  is  a  punishing  place.  Further,  prisons  do 
not  rehabilitate ;  they  merely  offer  opportunities  for  rehabilitation  in  a  strange 
and  artificial  atmosphere.  It  is  the  individual  in  most  instances  who  motivates 
and  rehabilitates  himself. 

California,  probably  more  than  most  other  states,  invests  much  taxpayer  money 
to  the  purpose  of  rehabilitation.  We  have  education  from  literacy  training  to 
junior  college,  teach  43  trades,  conduct  wide-ranging  counseling  and  therapy 
programs,  and  offer  an  immense  variety  of  work  experiences. 

Despite  this  investment,  prison  is  not  and  will  never  be  the  ideal  setting  for 
rehabilitation — because  of  the  circumstances  which  cause  persons  to  enter 
prisons  and  which  require  them  to  stay  there.  This  is  especially  true  of  mammoth 
institutions  where  personalized  programs  are  close  to  impossible. 

To  illustrate,  if  you  had  a  friend  or  a  family  member  who  was  having  some 
kind  of  personal  adjustment  problems,  you  would  not  send  him  to  San  Quentin 
for  a  couple  of  months  to  get  rehabilitated. 

Rehabilitation  is  a  big  part  of  the  social  expectation  of  prisons,  but  control  and 
punishment  are  also  involved  in  society's  concept  of  the  prison's  role.  Most  of  the 
laws  covering  prison  operations  in  California  are  in  the  Penal  Code. 

As  I  suggested,  a  lot  of  people  are  concerned  about  prisons.  Some  like  to 
tick  off  deficiencies,  and  a  few  of  them  don't  really  know  what  they  are  talking 
about.  Their  information  has  not  kept  up  with  changes,  or  they  are  looking  at 
general  prison  problems  which  do  not  exist  in  significant  degree  in  California. 

For  those  who  really  want  to  know  and  help,  here  are  some  specific  problems 
in  the  California  prison-parole  system,  as  we  view  it  from  the  inside : 

PSYCHIATRIC   PROGRAMING 

For  at  least  eight  years  this  department  has  had  an  ugent  need  for  more  psychi- 
atric programing. 

We  estimate  that  there  are  about  7,000  inmates  in  prison  who  would  benefit 
from  psychiatric  management.  We  have  room  for  only  1,400  at  our  one  psychiatric 
institution,  the  California  Medical  Facility  at  Vacaville. 

We  are  in  the  process  of  establishing  a  new  psychiatric  program  at  California 
Mens  Colony,  San  Luis  Obispo.  This  new  unit  will  give  us  psychiatric  resources 
for  another  1,200  inmates  and  will  be  activated  by  January  1. 
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LOCKUP   UNITS 

About  one  to  two  percent  of  the  prison  population  is  held  in  indefinite  lockup 
in  special  maximum  security  units.  Except  for  tightly  supervised  exercise  ses- 
sions, these  inmates  spend  most  of  their  time  in  their  cells. 

This  small  group  includes  the  homicidal,  the  suicidal,  those  who  must  be  pro- 
tected, and  a  few  who  by  rebellious  behavior  constitute  a  serious  threat  to  the 
good  order  of  institutions  and  the  safety  of  inmates  and  staff. 

This  entire  lockup  procedure  is  under  constant  internal  review.  We  are  trying 
to  reduce  to  an  absolute  minimum  the  number  of  inmates  who  must  be  handled 
in  this  manner.  (We  have  also  changed  procedures  on  short  disciplinary  lockups, 
trying  to  provide  other  alternatives.) 

About  two  years  ago,  we  established  Palm  Hall,  a  unique  decompression  unit 
for  inmates  who  have  been  locked  up  for  long  periods.  As  a  special  programing 
effort,  lockup  cases  from  other  institutions  are  transferred  to  California  Insti- 
tution for  Men,  Chino,  for  Palm  Hall  processing. 

The  hand-picked  staff  at  Palm  Hall,  administrators,  social  workers  and  vet- 
eran uniformed  officers,  tries  to  work  with  problem  inmates  to  ease  them  out  of 
lockup  and  back  into  regular  inmate  programs  in  the  "mainline  population." 

This  still  new  program  has  been,  at  least  initially,  very  successful.  About  80 
percent  of  the  Inmates  sent  to  Palm  Hall  are  able  to  complete  the  program  and 
move  to  mainline  slots.  Of  these,  about  80  percent  manage  to  stay  on  the 
mainline. 

We  now  plan  another  new  program  for  lockup  cases.  Later  this  year  we 
will  open  a  special  maximum  security  unit  at  California  Medical  Facility  which 
will  provide  intensive  psychiatric  evaluation  and  program  recommendations  on 
an  individual  basis. 

The  emphasis  at  the  Vacaville  Unit,  as  at  Palm  Hall,  Will  be  on  getting  men 
out  of  lockup.  Ultimately,  we  plan  to  have  all  lockup  cases  under  psychiatric 
management. 

MINORITY    RECRUITMENT    AND    RACE    PROBLEMS 

The  Department  of  Corrections  desperately  needs  more  persons  from  minority 
races  on  the  payroll. 

We  need  the  input  of  persons  from  minority  races  because  nearly  half  of  our 
inmates  and  parolees  are  Blacks  and  Mexican-Americans. 

About  two  years  ago  we  launched  an  intensive  recruitment  campaign,  con- 
centrating on  minorities. 

A  special  minority  consultant  unit  was  established  on  my  staff.  Civil  service 
testing  was  revised.  We  enlisted  the  effective  help  of  Black  and  Chicano  com- 
munity groups.  Exit  interviews  with  departing  minority  employees  were 
initiated. 

At  the  same  time,  we  began  trying  to  deal  openly  with  any  racism,  overt  or 
subtle,  which  came  to  light,  an  often  painful  and  emotional  experience  in  honesty. 

Our  recruitment  effort  is  paying  off.  We  have  added  nearly  300  minority  em- 
ployees to  our  payroll.  This  is  not  enough,  but  it  has  given  us  momentum  which 
we  hope  to  sustain. 

With  respect  to  inmate  activities,  department  institutions  have  formed  all- 
Black  and  all-Chicano  inmate  groups  trying  to  capitalize  on  the  self-help  poten- 
tial of  groups  so  organized,  as  well  as  on  the  interest  of  similar  free  world 
organizations  in  the  minority  community. 

It  has  been  tough,  sometimes,  to  work  with  these  inmate  programs  in  the  pris- 
on structure.  Inmates  in  such  groups  may  move  too  readily  toward  a  free  world 
style  of  militancy  which  cannot  be  tolerated  in  a  place  where  forced  confinement 
is  the  order  of  business.  Close  management  control  is  essential. 

To  assure  equal  opportunity  in  prison  rehabilitation  programs  and  in  desirable 
inmate  jobs,  we  have  also  instituted  an  arbitrary  quota  system.  In  time  this  type 
of  control  may  become  unnecessary,  but  for  some  interim  period  it  is  helpful  as 
a  positive  safeguard  against  unintentional  discrimination. 

Just  as  in  the  free  world,  racial  prejudice  in  all  of  its  shadings  exists  in  pri- 
sons. Only  the  completely  unrealistic  would  suggest  that  prisons  somehow  could 
be  without  troubles  which  are  so  evident  in  the  larger  society.  The  men  sent  to 
prison  have  hostile  attitudes  and  prejudices  which  probably  surpass  those  of  peo- 
ple in  the  free  world.  Prisoners,  however,  cannot  run  away. 

So  racism  and  racial  conflicts  are  very  real  problems.  We  are  working  on  these 
problems,  and  we  have  made  some  gains.  I  think  the  California  Department  of 
Corrections  is  probably  ahead  of  many  free  world  organizations  in  searching  for 
solutions  and  in  moving  from  platitudes  and  policy  statements  to  direct  action. 


125 

COMMUNITY   INTERACTION 

Most  prison  authorities  agree  that  contacts  between  inmates  and  citizens  need 
to  be  increased. 

To  this  end,  thousands  of  citizens  have  been  entering  our  institutions  for  years. 
They  go  through  the  gates  for  an  amazing  range  of  activities  from  Alcoholics 
Anonymous  to  slot  car  racing,  from  bridge  clubs  to  public  speaking  groups,  from 
Black  and  Brown  studies  to  sports  events. 

Dating  back  to  the  1940's,  California's  prison  and  parole  programs  have  also 
benefited  from  the  help  and  advice  of  more  than  a  thousand  citizens  who  are  mem- 
bers of  special  advisory  groups  on  parole  operations  and  trade  training. 

While  we  need  more  such  contact,  expansion  is  not  an  automatic  certainty.  We 
cannot  ignore  the  security  risks  involved  in  a  time  in  which  a  small  element  in 
society  is  dedicated  to  violent  revolution. 

"radical"  reformers 

In  its  recent  intensive  examination  of  the  Department  of  Corrections,  the 
Sacramento  Bee  discovered  another  problem : 

".  .  .  The  Bee  team  discovered  that  the  prison  and  parole  system  is  being  at- 
tacked by  a  group  of  radical  reformers  who  will  use  apparently  any  method — 
including  attempts  to  provoke  prison  violence  and  publishing  unconfirmed  reports 
of  physical  brutality — to  'reform'  the  system." 

These  so-called  radicals  and  revolutionaries  include,  unfortunately,  some 
lawyers,  members  of  a  profession  which  is  of  vital  importance  to  prisoners. 
Men  and  women  in  prison  must  depend  on  the  legal  profession  for  sound  and 
practical  advice  on  matters  of  immense  personal  importance.  They  have  trouble 
getting  such  professional  help. 

In  my  opinion  there  are  now  a  few  attorneys  Who  betray  a  professional  trust 
via  misleading  counsel  to  inmates — by  urging  or  at  least  not  discouraging 
strikes  and  other  disruptions,  including  legal  actions  on  fabricated  issues,  as  a 
means  of  harassment  and  to  generate  publicity  for  radical  causes. 

These  few  attorneys  have  nothing  to  lose.  Tragically,  the  small  number  of 
inmates  who  are  seduced  have  the  shape  of  their  future  lives  on  the  line.  In 
the  end  it  is  these  inmates,  not  the  lawyers,  who  will  be  the  losers. 

Strikes,  harassment  suits,  picketing,  manipulation  of  news  media — all  of  these 
actions  do  very  little  to  hasten  reform.  Too  often  these  tactics  have  made  it  more 
difficult  for  us  to  initiate  reforms. 

To  an  uninformed  observer,  last  November's  strike-lock-up  at  Folsoin  Prison — 
a  disturbance  promoted  by  persons  in  the  free  world  including  some  lawyers — 
may  have  seemed  to  be  peaceful  and  relatively  uneventful. 

However,  both  inmates  and  employees  will  tell  you  that  tensions  were  present 
which  could  have  resulted  in  terrible  violence,  if  only  one  inmate  or  one  staff 
member  had  acted  irresponsibly. 

Prison  is  one  place  in  which  activist  tactics,  confrontation  politics,  and  revolu- 
tionary rhetoric  cannot  be  tolerated. 

OTHER   PROBLEMS 

Thus  far,  I  have  touched  upon  some  of  the  problems  which  at  this  moment 
are  considered  serious.  (With  rapid  changes  occurring,  priorities  shift  almost 
daily.) 

There  are  others — the  need  for  further  strength  in  the  parole  operation,  the 
struggle  to  match  vocational  training  with  free  world  job  opportunities  and 
production  methods,  the  lack  of  electronic  data  processing  capability,  the  effort 
to  improve  the  entire  community  reentry  process. 

We  are  working  on  these  and  other  problems,  and  the  result  will  be  new 
improvements  and  reforms.  I  am  now  confident,  based  on  the  amazing  changes 
of  the  past  few  years,  that  new  gains  will  be  made  and  that  the  pace  of  change 
will  be  rapid. 

Let's  take  a  look  at  the  progress  of  recent  years,  significant  changes  which 
have  altered  the  character  and  operation  of  the  state  corrections  program : 

PROBATION    SUBSIDY 

With  the  start  of  the  probation  subsidy  program,  a  trend  in  the  courts  toward 
more  selective  prison  sentencing  was  accelerated. 
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Under  the  subsidy,  the  state  pays  participating  countries  up  to  $4,000  per 
case  for  a  reduction  in  the  county's  rate  of  commitment  to  state  institutions. 
The  state  money  is  used  to  beef  up  local  probation  services. 

The  constructive  impact  of  this  program  has  exceeded  expectations.  Today, 
state  prisons  receive  less  than  10  percent  of  all  persons  convicted  of  felonies. 
In  1960  the  comparable  figure  was  nearly  30  percent. 

Thus,  California  courts  are  now  doing  a  much  better  screening  job,  limiting 
prison  sentences  much  more  effectively  to  those  persons  who  actually  require 
Strict  long-term  control. 

This  is  as  it  should  be.  Long-term  (and  costly)  lock-up  in  state  prison,  in  my 
opinion,  should  be  considered  a  last  alternative. 

While  the  subsidy  has  been  a  success,  it  has  changed  prison  operation.  Minimal 
non-violent  offenders  are  no  longer  going  to  prison,  with  few  exceptions.  Hence, 
Our  institutions  now  contain  a  higher  proportion  of  inmates  who  have  com- 
mitted violent  crimes. 

The  crimes  of  robbery,  homicide,  assault  and  rape  accounted  for  about  one- 
third  of  the  prison  population  in  1960.  Today,  about  half  of  the  state  prisoners 
were  convicted  of  such  violent  crimes. 

This  may  be  one  reason  why  median  prison  terms  (unreliable  and  mislead- 
ing for  state  by  state  comparisons)  are  longer  in  California.  We  don't  get  too 
many  offenders  now  who  by  law  or  public  expectation  are  short-termers. 

This  change  in  the  general  character  of  inmates  may  also  in  part  account 
for  the  increase  which  has  occurred  in  assaults  on  staff  in  prisons.  Nine  em- 
ployees have  been  murdered  in  the  past  two  years,  all  good  and  respected  men. 
Their  deaths  were  a  terrible  personal  loss  to  fellow  employees  and  a  serious 
blow  to  this  department's  efforts  to  improve  prison-parole  programs. 

It  appears  that  a  deadly  combination  of  more  violence  cases  in  prison,  and 
the  distorted  rationale  for  violence  set  forth  by  revolutionaries,  is  the  basic 
cause  of  these  tragedies.  ( See  special  Board  of  Corrections  Report  on  Violence 
in  Prisons.  October  7, 1971 ) .  [See  Appendix.] 

That  employees  of  this  department  have  been  able  to  handle  instances  of 
violence  and  personal  grief  without  a  repressive  response  is  a  tribute  to  their 
high  state  of  professionalism. 

LESS   RECIDIVISM 

The  recidivism  rate  for  California  prisons  is  at  an  all-time  low.  It  has  been 
going  down  each  year  since  1962. 

As  a  result,  thousands  of  parolees,  who  would  have  been  back  in  prison  if 
higher  rates  had  prevailed,  are  still  on  the  streets.  Many  have  been  discharged 
from  public  supervision  and  are  back  in  the  main  stream  of  community  life. 

The  accompanying  table  gives  the  figures,  based  on  a  two-year  followup.  The 
first  column  shows  the  percentage  of  those  paroled  in  a  given  year  who  had 
returned  to  prison  by  the  end  of  the  second  year  after  parole.  The  other  columns 
show  the  percentage  returned  either  with  new  felony  convictions  or  as  technical 
violators. 

The  drop  in  returns  with  new  felonies  is  especially  important.  It  indicates 
that  public  safety  has  not  suffered  as  a  result  of  fewer  returns. 

Following  is  the  table  which  lists  prison-return  percentages,  based  on  a  two- 
year  followup,  for  men  released  in  the  years  from  1962  through  1968 : 

(In  percent] 


Year  of  release 

Returned 

With  new 
felonies 

Technical 
violators 

1962 

46.9 

20.1 
15.2 
15.4 
14.9 
14.0 
11.8 
11.4 

26.8 

1963 

44.8 

29.6 

1964 

41.4 

26.0 

1965 

38.3 

23.4 

1966 

36.0 

22.0 

1967 

35.9 

23.1 

1968 

30.4 

19.0 

For  many  years  it  seemed  that  we  could  do  very  little  about  recidivism.  The 
pattern  of  recent  years,  however,  proves  that  something  can  and  is  being  done. 

As  with  nearly  all  problems  involving  human  behavior,  we  cannot  pinpoint  the 
reasons  for  the  decline  in  recidivism. 
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Factors  which  must  be  involved  include  better  rehabilitation  efforts  in  insti- 
tutions, better  work  by  parole  agents,  generally  good  economic  conditions  through 
1968,  improved  public  attitudes  about  ex-convicts,  the  various  programs  which 
service  citizens  with  troubles,  and  the  new  self-help  efforts  by  groups  in  the 
community. 

One  of  the  frustrations  of  the  prison  parole  business  is  trying  to  figure  out 
the  specific  reasons  why  individuals  succeed  or  fail  following  release  from  an  in- 
stitution. 

Take  the  case  of  a  man  who  obtained  a  high  school  diploma  and  learned  how 
to  be  an  aircraft  mechanic  in  prison.  If  he  is  a  success,  we  might  quickly  jump 
to  the  conclusion  that  our  fine  education  and  training  programs  did  the  job. 

However,  a  closer  look  often  reveals  other  more  likely  reasons — a  sympathetic 
and  helpful  correctional  officer,  a  chance  association  with  legitimate  citizens,  or 
the  love  of  a  good  woman. 

PAROLE   BOARD 

Much  of  the  concern  about  this  state's  corrections  system  centers  on  the  in- 
determinate sentence  and  the  practices  of  the  Adult  Authority. 

A  lot  of  this  criticism,  both  legitimate  and  unfounded,  grows  out  of  the  fact 
that  inmates  do  not,  understandably,  like  to  be  in  prison.  Many  search  for  some- 
thing outside  of  themselves  to  blame,  some  deficiency  in  law  or  administration. 

As  a  response  to  criticism  and  concern  from  inmates  and  others,  the  Adult  Au- 
thority in  the  last  two  years  has  made  a  series  of  constructive  operational 
changes.  The  board  is  now  well  on  the  way  toward  an  entirely  new  and  better 
term-setting  approach. 

Recent  reforms  by  the  board  include  the  establishment  of  an  appeal  procedure 
on  case  decisions,  more  flexible  releasing  policies,  participation  in  research  to 
assess  the  effect  of  prison  time,  and  the  setting  of  parole  dates  at  a  much  earlier 
point  in  the  incarceration  period. 

The  latter  action  is  a  direct  response  to  the  concerns  of  those  who  criticize 
the  indeterminate  sentence. 

Under  this  sentencing  procedure,  inmates  often  do  not  know  how  much  prison 
time  they  will  do.  This  has  been  called  the  "hold  in  limbo"  procedure. 

With  respect  to  a  majority  of  inmates,  this  is  a  valid  and  reasonable  concern. 
However,  there  are  also  some  inmates  who  require  long  confinement  in  the  inter- 
est of  public  safety ;  just  how  long  depends  on  thier  year-to-year  adjustment  and 
behavior.  There  are  some  who  should  not  be  released. 

I  believe  the  indeterminate  sentence  is  the  best  sentencing  method. 

I  also  believe  that  most  inmates  should  know  at  the  earliest  possible  moment 
how  much  prison  time  to  expect.  I  am  convinced  that  a  legalistic  approach  to 
term  setting — through  rigid  statutory  provisions — would  be  detrimental  to  both 
inmates  and  the  public. 

While  the  debate  on  this  issue  has  continued,  the  Adult  Authority  has 
moved  to  alleviate  the  "limbo"  problem. 

Prior  to  1970,  about  30  percent  of  those  appearing  before  the  parole  board  each 
month  were  given  a  parole  date.  Now  the  figure  is  a  much  higher  45-50  per- 
cent, with  many  dates  set  months  in  advance.  Thus,  there  is  far  less  reason  for 
concern  on  the  "limbo"  issue  today  than  two  years  ago.  The  board  is  mov- 
ing toward  a  solution. 

It  should  be  underscored  that  this  laudable  shift  has  been  made  without 
heavy-handed  legislation  to  remove  the  important  administrative  ability  to  make 
individual  case  judgments. 

The  present  board  continues  to  take  much  undeserved  heat  from  critics,  but 
it  is  demonstrating  by  its  actions  that  it  is  the  most  practical,  enlightened,  and 
genuinely  innovative  in  the  state's  history,  and  it  is  making  progress  without 
trumpeting  by  press  release. 

Working  with  the  present  members  of  the  Adult  Authority  has  been  one  of  my 
real  satisfactions  as  director. 

FAMILY  VISITING 

At  the  personal  request  of  the  governor,  California  in  mid-1968  started  a  pio- 
neering family  visiting  program  at  the  Tehachapi  institution.  This  is  the  program 
in  which  wives,  children,  parents,  and  other  immediate  family  members  of 
inmates  are  permitted  to  visit  for  up  to  two  days  in  the  privacy  of  small  apart- 
ments. 
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The  Tehaehapi  pilot  was  successful.  By  early  1971  there  had  been  some  700 
visits.  On  the  basis  of  the  Tehaehapi  experience,  the  nation's  largest  state 
prison  system  has  accepted  and  endorsed  this  long  controversial  program. 

Most  of  California's  prisons  and  many  of  the  conservation  camps  now  conduct 
family  visits. 

TEMPORABY  LEAVES 

Since  1969,  California  inmates  within  90  days  of  parole  have  been  permitted 
to  make  unescorted  visits  to  their  home  communities. 

These  three-day  passes,  now  totaling  about  700  a  month,  make  it  possible  for 
inmates  to  assume  personal  responsibility  for  their  own  release  arrangements. 
They  contact  prospective  employers,  get  driver's  licenses,  take  college  entrance 
tests,  and  secure  living  quarters.  And  they  do  it  on  their  own  without  depending 
on  the  state  to  do  it  for  them. 

Three-day  passes  also  give  inmates  a  chance  to  get  a  taste  of  life  in  the  free 
world.  This  eases  the  too  often  traumatic  transition  from  prison  to  society. 

WORK    FURLOUGH 

We  have  greatly  expanded  work  furlough  since  it  started  in  1965.  In  1971 
about  1.500  prisoners  will  pass  through  work  furlough  to  parole. 

Under  the  work  furlough  concept,  inmates  are  permitted  to  leave  institutions 
or  community  centers  during  working  hours  in  order  to  hold  a  job. 

Participants  earn  full  free  world  wages.  They  pay  minimal  room  and  board 
charges  and  take  care  of  other  job  related  needs  out  of  their  earnings.  Furloughees 
accumulate  personal  funds  toward  the  day  of  parole,  and  many  send  money 
home  to  help  support  their  families.  It's  a  good  program. 

SHOKT-TERM    RETURN 

California  makes  good  use  of  short-term  return  of  parolees  to  institutions — 
in  preference  to  formal  parole  revocation  and  return  for  long  periods  of  reimpris- 
onment. 

We  are  considering  ways  to  expand  this  procedure,  at  least  on  a  limited 
basis,  since  recent  research  studies  suggest  that  short-term  returnees  do  as  well 
upon  re-release  as  those  released  after  longer  periods  of  reimprisonment.  Admit- 
tedly, there  may  be  some  selection  factor  involved,  and  we  will  proceed  cautiously. 

PRE-SENTENCE   DIAGNOSIS 

The  department's  pre-sentence  diagnosis  service  for  the  courts  is  a  major 
improvement.  Still  relatively  new,  it  is  already  a  proved  success  and  an  accom- 
plished reform  of  the  most  satisfying  type. 

Under  this  program,  judges  may  commit  convicted  offenders  to  one  of  our 
reception  centers  for  an  evaluation,  including  psychiatric  diagnosis  if  necessary, 
and  a  sentencing  recommendation. 

This  gives  the  judge  more  complete  information  on  which  to  base  his  decision. 
As  a  result,  it  is  possible  to  avoid  a  long  prison  commitment  in  many  instances. 
Courts  now  send  about  2,700  offenders  for  pre-sentence  evaluation  each  year. 
The  service  is  provided  without  cost  to  the  counties,  since  it  reduces  prison  sen- 
tences and  in  this  way  cuts  state  costs.  More  important,  the  program  serves 
human  values  by  reducing  inappropriate  prison  sentences. 

PAROLE   OPERATION 

California  has  one  of  the  nation's  best  parole  operations,  and  the  credit  goes 
to  the  imaginative  and  hard  working  staff  and  management  of  the  parole 
division. 

While  it  still  lacks  sufficient  resources,  the  division  has  developed  an  impres- 
sive range  of  services  such  as  outpatient  psychiatric  treatment,  halfway  houses, 
varying  caseloads  for  different  types  of  problems,  anti-narcotic  tests,  short-term 
return,  employer  support  groups,  store  front  parole  offices,  citizen  advisory  com- 
mittees, group  counseling,  career  training  for  recruits  from  ghettos,  and  many 
others. 

Development  and  use  of  such  services  is  now  a  routine  part  of  parole  agent 
casework. 
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Perhaps  the  most  important  change  which  has  occurred  in  the  last  five  or  six 
years,  however,  has  been  attitudinal.  The  entire  parole  division  has  become  more 
firmly  committed  to  helping  the  parolee  stay  clean  and  on  the  streets. 

We  now  get  very  few  complaints  from  parolees  that  parole  agents  are  hassling 
them  ;  we  get  many  notes  of  appreciation. 

It  is  common  for  parole  agents  to  work  long  hours  of  overtime,  including 
weekends,  in  trying  to  help  their  clients  make  it  in  the  free  world,  and  this  im- 
mense collective  of  human  effort  is  paying  off. 

Fewer  parolees  are  committing  new  crimes,  and  fewer  parolees  are  return- 
ing to  prison.  More  are  successfully  completing  parole. 

OTHER    REFORMS 

Many  other  changes  have  occurred,  too  many  to  more  than  acknowledge. 
They  include : 

Improved  retirement  programs  for  correctional  workers.  (Better  pay  and 
fringe  benefits  help  us  attract  good  employees  and  hang  on  to  them.) 

The  establishment  of  a  new  re-entry  division.  Involved  is  a  precedent- 
breaking  administrative  shift  giving  the  field  division  greater  respon- 
sibility for  inmate  programing  during  the  last  six  months  of  confinement. 
The  start  of  new  and  up-to-date  vocational  courses  such  as  computer  pro- 
graming, deep  sea  diving,  and  animal  psychology  and  the  revision  of  exist- 
ing vocational  courses  such  as  aircraft  mechanics  and  welding. 

The  development  of  accredited  junior  college  programs  in  prison  in  which 
an  inmate  can  earn  a  degree. 

Adult  Authority  delegation  to  the  department  of  responsibility  for  re- 
leases at  any  time  in  the  last  60  days  before  the  official  parole  date,  permit- 
ting more  realistic  timing. 

New  contacts  with  citizen  groups,  especially  Black  and  Chicano  organiza- 
tions, in  the  interest  of  helping  inmates. 

The  development  of  stronger  inmate  appeal  procedures  on  line  decision — 

such  as  disciplinary  actions — incorporating  some  elements  of  the  ombudsman 

concept. 

There  have  been  other  innovations — such  as  new  halfway  houses,  inmate  crime 

prevention  programs  with  youngsters,  community  centered  programs  for  addicts, 

education  and  training  furloughs,  and  many  others. 

I  am  often  concerned  that  we  might  be  making  too  many  changes  too  fast  or 
that  we  are  demanding  too  much  of  our  harried  employees. 

These  reforms,  most  accomplished  without  budget  increases,  are  due  to  the 
work  and  dedication  of  6,700  Department  of  Corrections  employees.  Specific 
credit  must  go  to  the  often  unjustly  maligned  correctional  officers  and  working 
parole  agents. 

They  are  the  real  prison  reformers,  and  they  have  been  doing  one  helluva  good 
job. 

Through  their  effort,  California  will  continue  to  make  practical  and  important 
changes.  In  a  few  years,  old  convicts  and  old  prison  and  parole  workers  will  not 
recognize  the  place — and  society  will  be  better  served. 


(The  document  referred  to  at  p.  22  follows:) 

Statement  By  Henry  W.  Kerr,  Chairman,  California  Adult  Authority 

Mr.  Chairman  and  honored  gentlemen :  At  the  request  of  your  subcommittee, 
my  remarks  will  be  brief  and.  of  necessity,  this  statement  will  be  paraphrased. 
A  number  of  my  remarks  are  in  response  to  an  expression  of  committee  interest 
as  outlined  by  your  committee  consultant.  However,  I  have  brought  several 
documents  for  the  record  and  for  review  and  study  by  you  and  your  consultants. 
These  include  our  orientation  pamphlet  given  all  newly  received  prisoners,  a 
recent  report  to  our  Assembly  Ways  and  Means  Committee,  and  several  statis- 
tical charts  developed  by  the  Research  Division  of  the  Department  of  Correc- 
tions, including  a  chart  of  average  time  served  by  offense  groups.  [See  Appendix.] 

I  would  like  to  further  preface  my  remarks  by  pointing  out  the  fact  that  the 
California  correctional  system  has  undergone  dynamic  change  within  the  past 
ten  years.  I  respectfully  call  to  your  attention  the  State's  new  probation  subsidy 
program,  and  the  provisions  of  our  Penal  Code  Sections  1203.03  (court  diagnostic 
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study  before  sentence)  and  1168  (court  recall  from  commitment).  Penal  Code 
Section  2943  provides  for  early  discharge  from  parole  of  deserving  cases.  All 
these  provisions  are  comparatively  new,  i.e.,  within  the  last  five  years. 

The  prison  population  of  the  California  Department  of  Corrections  has  gone 
from  a  high  of  28,000  to  less  than  20,000  in  the  last  three  or  four  years.  I  bring 
this  to  your  attention  because  it  has  great  bearing  on  the  current  work  of  the 
Adult  Authority.  The  reduction  of  prison  population  has  been  to  a  considerable 
extent  due  to  the  outstanding  dedication  of  my  associates  on  the  Adult  Authority. 

The  Adult  Authority  is  the  parole  board  for  adult  male  felons  committed  to 
the  California  prison  system.  It  is  a  quasi-judicial  body  currently  composed  of 
eight  members  appointed  by  the  Governor  with  the  advice  and  consent  of  the 
State  Senate,  and,  ten  hearing  representatives  selected  through  the  State  merit 
system.  The  representatives  act  in  a  similar  capacity  to  referees  or  commis- 
sioners in  some  of  the  court  systems. 

Parole  consideration  hearings  are  conducted  each  week  at  one  or  more  prisons 
or  institutions.  The  Board  is  responsible  for  the  fixing  of  terms  within  the  limits 
of  the  indeterminate  sentence,  the  granting  or  denial  of  parole  and  specifying 
the  conditions  of  parole  when  granted. 

The  major  objective  in  fixing  terms  and  granting  paroles  is  to  release  an 
inmate  as  soon  as  (1)  he  is  legally  eligible,  (2)  it  is  believed  he  will  be  a  min- 
imal threat  to  public  safety  and  (3)  he  has  a  reasonable  chance  for  satisfactory 
reintegration  into  society.  Our  objective  is  to  return  each  individual  back  into 
the  mainstream  of  society  as  an  economically  useful,  law-abiding  citizen.  In 
many  cases  we  are  successful,  in  some  there  is  failure.  We  cannot  agree  that 
their  failure  is  the  fault  of  the  correctional  system  for  some  of  these  are  people 
who  have  never  succeeded  at  anything  including  criminal  activity.  We  are  work- 
ing with  the  most  difficult  and  problematical  element  in  our  society.  Our  failures 
are  sometimes  highly  publicized ;  our  success  cases  are  almost  never  heard  from. 

The  Adult  Authority  has  not  formalized  and  published  criteria  for  the  granting 
or  denial  of  parole.  Bach  man  is  considered  individually  prior  to  his  minimum 
eligible  parole  date  ;  the  factors  most  often  considered  include : 

1.  Details  of  current  commitment  offense. 

2.  Extent  and  nature  of  criminal  history  and/or  behaviour  pattern. 

S.  Probation   officer's  presentence  report  and  subject's  attitude  toward 
offense. 

4.  Views  of  trial  judge  and  district  attorney. 

5.  Views  of  defense  counsel  and  any  interested  parties. 

6.  Social  and  psychological  history. 

7.  Time  served  on  current  commitment  offense. 

8.  Response  to  institutional  program  in  terms  of  participation  and  accom- 
plishments. 

9.  Present  attitude  toward  offense  and  future. 

10.  Insight  into  personal  and  family  problems. 

11.  Psychiatric  evaluations   (including  prognosis)  when  required  by  law 
or  Board  order. 

12.  Nature  and  degree  of  threat  to  public  safety. 

13.  Plans  and  preparation  for  release  on  parole,  including  job  offers,  rea- 
sonable employment  opportunities,  family  support,  and  living  arrangements. 

One  reason  we  have  not  formalized  the  above  criteria  is  that  we  continue  to 
add  factors  based  upon  ongoing  research.  The  so-called  "criteria",  of  necessity, 
must  vary  with  each  individual  case. 

Inmate  pre-board  reports  are  prepared  by  the  Department  of  Corrections  staff 
for  use  by  the  Adult  Authority  and  are  placed  in  the  individual's  file  at  each 
institution.  This  is  the  report  of  analysis  and  staff  observations,  including:  staff 
evaluation.  The  report  includes  such  elements  as  medical,  psychiatric,  therapy, 
counseling,  program,  activities,  etc.  They  are  not  made  available  to  the  inmate 
for  several  reasons  including  the  time  factor,  cost  and  personnel  limitations.  I 
know  of  no  hospital  or  private  physician  who  makes  a  patient's  complete  medical 
jacket  available  to  the  patient,  his  family  or  his  lawyer.  Some  elements  of  the 
record  are  shared  with  the  inmate,  others  are  not.  Some  items  in  almost  every 
inmate's  file  should  not  be  released :  for  the  inmate's  sake,  or  for  his  family's 
sake,  and  very  often  for  the  safety  of  the  victim  or  the  witnesses. 

Each  week  parole  violations  are  reported  to  panels  of  the  Board  for  considera- 
tion and  determination.  This  is  usually  accomplished  in  both  Los  Angeles  and 
San  Francisco.  Less  serious  charges  are  resolved  by  the  parolee  being  either 
continued  or  reinstated  on  parole.  More  serious  charges  may  be  resolved  by  an 
order  suspending  parole  and  ordering  the  parolee  returned  to  prison  for  a  revoca- 
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tion  hearing.  These  hearings  are  conducted  at  one  of  the  institutions  following 
completion  of  a  diagnostic  study.  Upon  conclusion  of  the  hearing,  a  decision  is 
made  to  either  reparole  the  inmate,  to  refix  his  term  and  designate  a  new  parole 
date,  or  to  schedule  his  next  appearance  for  further  consideration.  The  parolee 
is  furnished  a  copy  of  the  charge (s)  and  is  offered  an  opportunity  to  discuss  and 
explain  his  behaviour. 

California  statutes  and  case  law  do  not  require  nor  does  Adult  Authority 
policy  authorize  the  attendance  and  participation  of  attorneys  and  relatives 
or  friends.  Any  interested  parties  may  submit  written  comments  which  are  added 
to  the  file  and  carefully  considered  by  the  panel  of  members  assigned  to  each 
individual  case.  California  courts,  including  the  State  Supreme  Court,  have 
regularly  reviewed  each  aspect  of  the  Adult  Authority  process  and  found  no 
constitutional  issues  involved.  I  have  brought  to  the  committee  two  recent 
cases,  In  Re  Martinez  and  In  Re  Tucker,  where  the  issues  of  due  process  are 
discussed  in  detail.  Further,  I  refer  you  to  the  Ellhamer  case,  which  has 
recently  come  down  from  the  Ninth  Federal  Circuit  Court.  CSee  Appendix.] 
One  of  the  primary  concerns  of  hearing  panels  is  an  assessment  of  the  in- 
dividuals^ behavioural  and  emotional  problems,  his  degree  of  understanding 
and  insight  and  his  plans,  if  any,  for  modification  and  self  improvement.  It 
is  believed  this  can  be  accomplished  more  effectively  in  a  face-to-face  interview 
of  the  subject  rather  than  through  statements  from  counsel  or  other  third 
parties. 

Decisions  of  the  Adult  Authority  historically  have  been  subjected  to  review 
by  State  and  Federal  courts.  Generally  their  decisions  have  upheld  Board 
determinations  unless  there  are  indications  of  whim,  caprice  or  absence  of  good 
cause.  State  and  Federal  courts  are  reviewing  several  thousand  inmate  petitions 
annually.  Our  inmates  and  parolees  have  had  complete  access  to  the  courts  for 
many  years. 

A  few  years  ago,  25  per  cent  of  adult  males  convicted  of  felonies  in  Cali- 
fornia were  committed  to  State  prison.  That  percentage  today  is  now  9.3  per 
cent.  During  the  ten  years  from  1960  to  1970  commitments  of  adult  males  to 
prison  for  homicide,  robbery  and  assault  have  increased  from  30  per  cent  of 
the  total  to  45  per  cent.  This  means  we  are  increasingly  receiving  a  higher 
proportion  of  more  dangerous,  assaultive  prisoners  into  the  system. 

Some  critics  contend  that  the  penal  system  has  made  criminals  of  inmates 
by  keeping  them  incarcerated.  This  argument  fails  to  explain  the  criminal  be- 
havior that  caused  the  imprisonment.  This  is  analogous  to  blaming  the  medical 
profession  because  cancer  and  other  diseases  and  death  have  not  been  elimi- 
nated, or  a  patient  becomes  terminal  after  hospitalization.  We  will  admit 
some  people  are  damaged  by  the  prison  experience ;  but  we  do  not  send  people 
to  prison.  Felons  are  sentenced  by  the  courts.  We  are  continuing  to  work  with 
our  segment  of  the  crime  problem.  We  are  conducting  some  research ;  much  more 
is  needed.  A  few  short  years  ago.  90  per  cent  of  the  correctional  research  in  the 
United  States  was  being  conducted  in  California.  Now,  through  money  from 
LEAA,  research  is  being  done  throughout  the  United  States.  One  example  is 
that  some  of  the  new  chemotherapies  appear  to  be  working  with  some  prison- 
ers— similar  to  the  treatment  for  some  mental  patients. 

More  effort  should  be  focused  on  identifying  and  treating  early  indications  of 
delinquent  behaviour  in  children.  In  many  cases  danger  signals  are  evident  during 
a  child's  elementary  and  secondary  school  years.  Increased  family  counseling, 
psychiatric  evaluation  and  treatment  and  community  services  could  modify  or 
prevent  much  more  serious  behaviour  in  later  years.  One  of  the  greatest  boons  to 
our  field  has  been  the  federal  funding  for  community-based  treatment  programs, 
under  OEO,  LEAA  and  similar  programs ;  these  should  be  expanded. 

There  seems  to  be  a  concern  and  resentment  on  the  part  of  some  people  about 
the  indeterminate  sentence  law.  California's  indeterminate  sentence  law  has  long 
been  a  model  throughout  the  country  and  world-wide.  The  law  provides  an  essen- 
tial flexibilitv  to  an  administrative  agency  to  treat  each  man  as  an  individual 
within  the  framework  of  the  law.  The  law  is  modified  from  time  to  time  by  the 
Legislature  upon  response  to  their  constituency. 

Our  California  law  provides  an  essential  flexibility  and  freedom  from  legal 
restraint  to  enable  the  Adult  Authority  and  the  Department  of  Corrections  to 
undertake  new  programs— if  proven  effective  they  may  become  law,  if  not  tney 
mav  be  abandoned.  Within  the  last  two  or  three  years  each  of  the  below  programs 
have  become  operational ;  some  remain  experimental,  others  have  become  perma- 
nent. 
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Setting  parole  dates  earlier — there  are  some  3,400  to  3,600  within  the  sys- 
tem who  know  of  their  release  date.  The  date  is  usually  contingent  upon 
completion  of  a  definite  program.  Many  within  our  system  cannot  be  given 
parole  dates  until  undergoing  many  years  of  observation  and  exposure  to 
treatment  programs. 

We  are  providing  to  inmates,  and  have  been  for  some  time,  a  reason  or 
series  of  reasons  for  denial  of  parole  and  what  is  required  of  an  inmate  if  he 
is  to  obtain  parole. 

We  are  attempting  to  discharge  parolees-at-large  who  have  absconded 
parole  in  past  years,  if  they  have  remained  arrest-free  and  are  not  other- 
wise wanted. 

We  are  looking  at  recommending  pardons  or  commutations  for  mandatory 
life  parolees  who  have  been  on  parole  for  many  years,  even  though  the  man 
has  never  applied  to  the  Governor  for  a  pardon  or  a  commutation. 

We  are  compiling  data  on  statements  from  committing  courts  and  prose- 
cutors to  be  compared  with  the  actual  time  served  prior  to  parole. 

The  Adult  Authority  has  had  a  series  of  meetings  with  judges  and  addi- 
tional meetings  are  planned  with  prosecutors  with  a  view  toward  develop- 
ing cooperative  agreements  concerning  parole  violators. 

We  are  regularly  meeting  with  our  Parole  Division  for  the  express 
purpose  of  developing  and  implementing  community  resources  and  com- 
munity-based treatment  programs. 

Several  of  our  Board  Members  are  regularly  involved  in  supporting  the 
development  of  interested  community  groups,  particularly  for  and  in  be- 
half of  our  various  minority  population,  i.e.,  Black,  Americans  of  Mexican 
heritage  and  American  Indians. 

The  Adult  Authority,  by  law  (293  PC),  reviews  all  parolees  for  dis- 
charge consideration  at  the  end  of  two  years.  We  now,  for  some  time,  have 
been  reviewing  outstanding  parole  adjustment  cases  for  discharge  con- 
sideration at  the  end  of  one  year  (providing  the  legal  minimum  has  been 
served ) . 

Over  the  years  our  conditions  of  parole  had  increased  in  number  until 
they  became  a  lengthy  list.  The  Adult  Authority  has  recently  modified  and 
simplified  our  conditions  of  parole  into  about  one-half  dozen  reasonable  and 
generalized  conditions. 

All  newly  received  inmates  in  California  have  a  group  orientation  inter- 
view by  Board  staff  (our  inmate  orientation  pamphlet  is  here  for  you)  [See 
Appendix],  questions  are  answered  and  inmates  are  instructed  as  to  what 
is  required  of  them  to  achieve  release  on  parole. 

For  some  time  now  our  various  members  and  hearing  officers  have  been 
meeting  with  special  inmate  groups,  listening  to  their  contentions,  estab- 
lishing rapport,  and  attempting  to  understand  their  group  and  individual 
problems.  The  inmates  are  generally,  almost  universally,  accepting  of  this 
activity.  It  has  been  instrumental  in  cooling  a  number  of  activist  groups 
who  want  to  be  heard. 

The  Adult  Authority  was  one  of  the  prime  movers  in  the  creation  of  the 
Research  Division  of  the  Department  of  Corrections.  They  universally  have 
opposed  curtailment  of  this  activity  by  budgetary  control  agencies.  Over  the 
years  much  correctional  research  has  been  conducted  at  the  specific  request 
of  the  parole  board.  The  Adult  Authority  was  instrumental  in  the  creation 
of  the  Stress  Assessment  Unit,  Narcotics  Treatment  and  Control  Units,  Short- 
Term  Return  Units  and  many  others. 

Most  recently  we  have  conducted  an  experimental  time-served  study  of  a 
group  of  scientifically  selected,  random  sample  cases.  We  believe  it  is  the 
most  purely  scientific  study  of  large  numbers  ever  conducted. 

Our  law,  quarterly,  requires  general  policy  meetings  with  the  Director  of 
Corrections.  These  meetings  are  so  productive  and  mutual  cooperation  of  such 
effect,  that  for  several  years  the  Director  and  selected  members  of  his  staff 
have  met  monthly  with  the  parole  board. 

We  have  recently  revised  the  Adult  Authority  hearing  plan  designed  for 
Board  Members  to  devote  optimum  time  to  cases  nearing  readiness  for  release 
on  parole.  Interim  hearings  are  conducted  by  hearing  representatives.  Deserv- 
ing inmates  are  brought  to  the  Board's  attention  with  a  minimum  of  delay. 

Traditionally  most  boards  simply  grant  a  parole  date  when  a  prisoner 
is  found  to  be  releasable.  Sometime  back  the  Adult  Authority  modified  that 
procedure  and  now  within  the  last  sixty  days  all  inmates  may  be  advanced. 
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This  is  designed  to  release  a  man  at  the  optimum  time  in  keeping  with  his 
employment  opportunity  and  family-living  situation. 

For  the  past  several  years,  used  informally,  now  built  in  by  Board  resolu- 
tion, any  inmate  may  appeal  a  Board  decision.  This  review  procedure  results 
in  a  special  staff  and  member  panel  reading  his  petition  and  reviewing  his 
file.  When  determined  a  prisoner  has  good  cause,  a  rehearing  date  is 
promptly  established. 

The  Adult  Authority  has  recently  established,  in  cooperation  with  the 

Director  of  Corrections,  an  agreement  to  reduce  custody  of  inmates  with 

parole  dates.  A  failure  to  reduce  custody  results  in  the  matter  being  brought 

to  the  attention  of  the  Board. 

The  above  innovative  and  reform  programs  have  been  brought  about  with 

the  complete  support  of  our  administration,  our  legislature,  our  Governor,  our 

agency  secretary,  and  with  the  unstinting  and  wholehearted  cooperation  of  our 

director  of  corrections  and  his  entire  department. 

Mr.  Chairman  and  honorable  committee  members,  I  thank  you. 


(The  document  referred  to  at  p.  32  follows :) 

Statement  of  Fay  Stender,  Esq. 

The  answers  to  the  problems  facing  California's  prisoners,  their  families, 
prisons,  prison  authorities,  and  the  public,  are  not  simple.  But  there  is  one  sim- 
ple, pervasive  truth  which  is  known  simply,  and  powerfully,  and  overwhelmingly 
by  those  who  have  experienced  incarceration  in  California's  prisons  and  those 
who  know  the  prisoners  well :  California's  prisons  are  ruled  and  controlled  by 
terror.  The  basic  experience  in  California's  prisons  is  terror. 

Terror  is  the  antithesis  of  law,  and  flourishes  in  the  total  absence  of  law. 
The  terror  of  the  inmates  is  experienced  under  the  control  of  two  agencies,  which 
together  operate  a  total  institution :  the  California  Department  of  Corrections 
and  the  California  Adult  Authority,  and  both  of  these  agencies  operate  beyond 
the  control  of  the  law  as  the  rest  of  our  government  and  society  and  courts 
understand  the  concept  of  law.  They  operate  outside  of  the  law,  and  can  best  be 
described  as  lawless  agencies. 

My  appearance  before  the  Subcommittee  is  second  best  to  the  Subcommittee's 
being  able  to  listen  to  the  hundreds  of  inmates  who  have  experienced  and  are 
presently  experiencing  California's  prisons  as  inmates.  Any  person  appearing  in 
their  stead  or  on  their  behalf  thus  has  a  heavy  responsibility  to  distill  their 
experiences  as  conveyed  through  visits  and  writings  and  through  their  families, 
and  through  thousands  of  letters  to  myself  and  my  associates,  and  to  convey 
their  feelings,  perceptions  and  responses  so  as  to  make  their  experience  credible 
to  you. 

One  of  the  ironies  of  learning  about  the  truth  inside  prisons  is  that  it  is  filled 
with  such  horror  and  almost  unimaginable  psychological,  occasionally  physical, 
suffering,  that  the  truth,  as  experienced  by  those  inside,  is  literally  unbelievable  to 
those  outside. 

Out  of  the  thousands  of  inmates'  letters  which  I  have  received  in  the  last  18 
months,  perhaps  a  hundred  have  been  compiled  into  accounts  of  different,  but  over- 
lapping subject  matter,  which  summarize  the  experiences  described  in  the  bulk 
of  this  volume  of  letters.  These  documents  are  submitted  to  the  Subcommittee  with 
this  Statement  and  it  is  requested  that  they  be  included  in  the  Record  of  this 
hearing.  [See  Appendix.] 

The  inmates'  accounts  and  allegations  have  been  investigated  and  corroborated 
and  verified  in  so  far  as  the  Department  of  Corrections  would  permit  investiga- 
tion. Although  their  allegations  are  almost  always  denied  by  the  Department, 
their  descriptions  are  corroborated  by  the  amazing  recurrence  of  the  same 
themes — parole  revocation  over  technical  violations  (or  after  charges  were 
brought  against  them  but  dismissed,  or  they  were  acquitted  by  the  court,  yet 
revoked  by  the  Adult  Authority)  :  disciplinary  proceedings  in  which  they  were 
not  allowed  to  submit  evidence  or  call  witnesses,  and  yet  were  found  guilty,  often 
by  the  officer  who  accused  them  of  an  infraction ;  set-ups.  involving  narcotics  or 
weapons  planted  in  their  cells,  then  "found"  there ;  institutional  stirring  up  of 
racial  antagonisms  that  the  inmates  had  been  able  to  settle  before  staff  inter- 
fered;  conditions  in  the  holes;  punitive  deprivation  of  medication;  interference 
with  their  mail  and  subscriptions  and  reading  material ;  and  the  famous  "silent 
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beef"  of  California,  whereby  accusations  of  in-prison  offenses  or  outside  crimes, 
never  proven,  sometimes  ill  fact  proven  by  acquittal  or  dismissal  or  overwhelming 
documentary  evidence  never  to  have  happened,  remain  in  the  Central  File, 
influencing  custodial  officers  and  the  Adult  Authority,  used  as  a  basis  for  denying 
parole  year  after  year. 

It  is  hard  to  document  terror,  and  it  is  hard  to  document  stories  of  oppressive 
psychological  torture,  and  the  attitudes  of  many  correctional  personnel  which 
the  prisoners  know  as  their  own  experience,  which  the  outside  world  does  not  yet 
truly  believe,  and  which  the  Department  of  Corrections  brands  as  lies  and  false- 
hoods. The  recent  Board  of  Corrections  report  to  Governor  Reagan  accuses  me 
Of  publishing  false  statements  about  conditions  at  Soledad  [See  Appendix.], 
and  states  that  some  of  these  allegations  made  by  inmates  in  O  wing  were  in- 
vestigated and  proven  false.  I  have  never  seen  a  report  of  such  an  investigation, 
never  talked  to  an  inmate  who  reported  that  he  had  been  consulted  while 
any  such  investigation  was  being  conducted.  A  questionnaire  is  included  in  the 
Appendices  to  this  statement  [See  Appendix.]  which  the  California  legis- 
lative team  visiting  O  wing  on  June  1,  1970  sought  to  distribute  in  O  wing  to 
investigate  the  very  charges  in  question.  Director  of  Corrections  Procunier  re- 
fused to  permit  the  legislative  team  to  distribute  the  questionnaire.  It  is  my  ex- 
perience that  the  Department  does  not  encourage  legislative  investigations, 
whether  state  or  federal,  and  that  requests  to  take  physicians  and  other  experts  in 
on  said  investigations  are  met  with  much  negative  force. 

In  the  absence  of  open  conditions  for  investigation,  much  depends  on  cred- 
ibility. One  small  piece  of  hard  documentary  evidence  is  submitted  today  to  this 
Subcommittee  not  so  much  as  proof  of  the  general  quality  of  all  medical  care 
at  the  Correctional  Training  Facility  at  Soledad,  or  statewide  in  all  of  the  pris- 
ons (although  that  care  ranges  from  adequate  to  sub-standard  to  what  would  be 
considered  serious  malpractice  on  the  outside)  but  to  illustrate  the  total  power, 
and  the  abuse  of  it,  that  the  correctional  personnel  have  over  the  inmates,  and 
something  of  the  attitude  of  the  fairly  high-ranking  officer  who  wrote  it. 

This  note  was  written  by  a  lieutenant  at  Soledad  to  an  inmate  in  the  Adjust- 
ment Center  there.  The  prisoner  had  been  brought  down  in  the  middle  of  the  night 
from  another  prison  and  was  placed  in  a  locked  cell.  He  was  coughing  blood 
and  sent  a  message  asking  for  medical  attention.  The  officer  returned  a  note,  say- 
ing "Yell  for  help  when  the  blood  is  one  inch  thick  all  over  the  cell  floor,  do 
not  call  before  that."  [See  Appendix.]  This  note  was  sent  to  me  by  another 
inmate,  in  the  times  when  sealed  letters  were  permitted  to  attorneys.  I  would 
be  unable  to  receive  this  note  under  the  present  regulations  governing  attorney 
mail.  These  regulations  are  presently  under  attack  in  the  California  Supreme 
Court,  and  in  that  pending  action,  In  re  Jordan,  this  note  may  be  introduced  as 
an  example  of  the  kind  of  information  inmates  can  no  longer  get  to  attorneys. 

When  the  Department  of  Corrections  tells  us  that  correctional  officers  are 
caring,  compassionate,  and  professional,  and  the  inmates  tell  us  that  they  have 
been  treated  indifferently,  callously,  and  on  too  many  occasions  brutally,  we  have 
a  credibility  problem  which  notes  like  this  help  to  resolve.  It  may  be  called  an 
aberration,  but  the  inmates  say  not.  I  can  only  tell  this  Subcommittee  that  in 
the  eighteen  months  that  I  have  worked  continually  and  exclusively  in  the 
prisons,  trying  to  bring  relief  through  legal  channels  to  the  inmates  in  Califor- 
nia's prisons,  I  have  heard  the  same  reports  and  vivid,  sometimes  heartrending 
descriptions  of  these  prisoners  and  their  experiences  in  the  disciplinary  proceed- 
ings, so-called  rehabilitative  programs,  adjustment  centers,  and  parole  hearings 
of  this  state.  I  believe  that  any  careful  listener-observor,  hearing  the  similar 
variations  on  the  same  themes,  would  become  convinced  of  thp  truth  of  these 
reports.  The  occasional  document  slipped  out,  or  Central  File  obtained  in  dis- 
covery in  a  criminal  case,  amply  corroborates  the  inmates'  descriptions.  The 
occasional  hiring  of  a  man  such  as  Frank  Rundle,  M.D.  the  former  Chief  Psy- 
chiatrist at  Soledad,  and  his  descriptions  of  the  situation  there,  corroborates  the 
inmates'  descriptions. 

The  trouble  with  the  press  releases  and  statements  of  the  Department  of  Cor- 
rections is  that,  from  the  point  of  view  of  the  inmate's  feelings,  perceptions,  ex- 
periences, and  objective  reality,  they  are  simply  not  true. 

The  task  of  the  attorneys  working  for  the  inmates,  aside  from  bringing  meri- 
torious cases  to  court,  is  to  translate  their  perception  of  the  truths  as  experienced 
by  the  inmates,  to  the  best  of  their  own  ability  to  understand  it  and  feel  it  as 
an  outsider  not  in  prison,  into  legal,  constitutional  principles  and  issues  as  to 
which  the  Congress  has  the  power  to  legislate. 
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Now  and  again  a  federal  court  issues  a  prisoners'  rights  decision,  such  as 
Clutchette  v.  Procunier,  attached  to  the  Appendices  (decided  by  Judge  Alfonso 
Zirpoli,  June  21,  1971,  as  to  unconstitutionality  of  disciplinary  proceedings  at 
San  Quentin,  as  to  events  that  occurred  in  November  of  1970,  on  appeal  to  the 
Court  of  Appeals  for  the  Ninth  Circuit,  and  yet  to  be  implemented  in  practice 
at  San  Quentin).  Now  and  again  a  state  issues  strong  regulations,  through  its 
executive,  protecting  the  rights  of  inmates  and  encouraging  inmate  self-govern- 
ment and  right  to  counsel  at  disciplinary  hearings,  such  as  the  State  of  Washing- 
ton has  recently  done,  but  these  advances  are  piecemeal,  slow  to  the  point  of 
frustration  and  sometimes  too  late  (such  as  at  Attica),  and  they  do  not  occur 
everywhere. 

In  speaking  to  the  need  for  overall  federal  legislation,  I  am  speaking  as  an 
individual  and  not  as  a  member  of  any  organization. 

The  enactment  of  prisoners'  rights  legislation  will  protect  the  correctional 
staff  far  more  than  the  punitive,  repressive,  and  inhumane  methods  now  being 
undertaken  in  California's  prisons  as  a  response  to  the  events  of  August  21,  1971 
at  San  Quentin,  and  previous  events  in  California's  prisons  in  1970  and  1971. 

The  problems  to  which  Congress  must  address  itself  spring  from  the  same 
basic  one  which  I  have  tried  to  define  in  terms  of  the  pervasive  experience  of  the 
inmate  of  powerlessness  and  terror,  in  terms  of  the  total  power  of  the  custodial 
personnel,  and  of  the  parole  board  over  the  lives,  sometimes  the  entire  natural 
lives,  of  the  inmates. 

That  problem  is  the  result  of  an  unconstitutional  scheme  which  is  the  result 
of  the  application  of  California's  indeterminate  sentence  and  parole  laws,  the 
facts  of  prison  administration,  the  type  of  appointments  Governor  Reagan  has 
made  to  the  Adult  Authority,  and  the  interaction  of  these  factors.  Every  inmate 
is  at  the  total  mercy  of  the  officials  and  the  Board,  for  the  length  of  his  or  her 
term,  often  a  term  with  the  maximum  sentence  of  life  imprisonment.  The  sen- 
tence for  second  degree  robbery  in  California  is  1  year  to  life,  and  for  first  degree 
robbery,  5  years  to  life.  The  inmate  thus  sentenced  will  never  get  out  of  prison 
either  on  parole  or  by  virtue  of  having  his  or  her  term  set  at  something  less  than 
the  maximum  (life  imprisonment)  until  he  has  pleased  the  correctional  person- 
nel he  is  in  contact  with,  including  lower-level  guards,  medium  level  guards, 
Counsellors,  administrators,  and  often  members  of  the  Adult  Authority  itself. 
The  Adult  Authority,  meeting  usually  one  a  year  on  each  prisoner's  case,  in 
various  panels,  spends  from  five  to  fifteen  minutes,  perhaps  an  average  of  seven 
to  eight  minutes  with  the  inmate  (occasionally  an  hour),  and  decide  upon  parole 
chiefly  on  the  basis  of  the  Central  File  of  the  inmate  before  them. 

Any  correctional  officer  can  fill  up  this  Central  File  with  derogatory,  opin- 
ionated, unproven  material.  The  inmate  may,  through  his  counsellor,  or  the 
word  of  an  inmate  clerk,  know  what  is  in  his  file,  and  he  may  not.  It  is  available 
neither  to  him  nor  his  attorney.  If  he  knows  that  there  are  false  charges  against 
him  in  the  file,  he  does  not  have  the  right  to  rebut  it  or  to  submit  evidence,  and 
he  has  no  right,  so  far  judicially  enforceable,  to  have  such  material  excluded 
from  the  file.  His  fate,  year  after  year,  will  be  decided  on  the  basis  of  the  file. 

If  an  officer  does  not  like  an  inmate,  he  may  put  a  note  in  the  file  stating  he 
has  overheard  the  inmate  threatening  to  blow  up  the  prison  or  murder  the  warden. 
An  incident  such  as  this  has  just  occurred  at  Folsom  Prison  where  seven  inmates 
have  been  placed  in  the  hole,  thus  completely  jeopardizing  this  year's  parole  pos- 
sibilities, on  the  completely  uncorroborated  story  of  an  officer  that  these  inmates 
were  planning  to  kill  the  warden  and  associate  warden  and  to  take  over  the 
prison.  One  of  these  inmates  would  have  been  paroled  but  for  the  vindictiveness 
of  the  prison  officials  and  the  Board  in  response  to  the  inmate's  having  been 
acquitted  of  a  charge  of  non-violent  escape  earlier  this  year.  The  inmate,  and 
another  black  inmate,  also  thrown  in  the  hole  over  the  new  "incident",  left  Fol- 
son's  "ranch"  section  in  imminent  fear  of  his  life  because  of  threats  and  an 
actual  attempt  by  inmates  to  kill  him.  The  inmates  convinced  the  jury  that  they 
had  escaped  only  to  go  to  Sacramento  and  turn  themselves  in  to  other  authori- 
ties, because  they  were  in  imminent  fear  of  their  lives.  The  jury  believed  the 
inmates,  and  the  judge  gave  an  instruction  on  the  issue  of  right  to  non-violent 
escape  if  a  reasonable  person  in  the  inmate's  circumstances  would  also  have 
believed  that  his  life  was  in  imminent  danger.  The  prisoner  had  been  accepted  at 
U.C.L.A.  for  the  fall  quarter  and  had  an  otherwise  perfect  record.  His  coun- 
sellor pleaded  with  the  Board  for  parole.  The  Board  denied  parole  even  before 
the  latest  incident,  on  the  ground  that  the  inmate's  failure  to  tell  the  correctional 
authorities  about  his  fear  of  his  life  at  the  hands  of  one  or  two  of  the  guards, 
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showed  such  instability  as  not  to  justify  release.  Now  the  inmate  is  accused  of 
revolution  and  plotting.  There  is  no  remedy  available  except  a  lengthy  lawsuit 
during  which  the  Department  will  fight  the  idea  that  the  court,  state  or  federal, 
has  any  jurisdiction  over  the  matter  at  all,  will  oppose  all  attempts  to  obtain 
records  and  to  submit  the  officer  to  an  examination,  but  even  if  the  lawsuit  is 
successful  in  taking  the  material  out  of  the  inmate's  file,  the  Adult  Authority 
may  deny  parole  on  the  ground  that  the  inmate's  taking  the  matter  to  court 
showed  instability. 

In  California,  the  prevailing  theory  of  law  applicable  to  this  situation  is  that 
any  parole  is  grace,  and  no  standards  need  be  applied  to  govern  what  goes  into 
the  Central  File,  who  reviews  it,  examination  of  it  prior  to  the  parole  hearing, 
•decision  based  upon  it,  and  this  situation  may  extend  during  the  natural  lifetime 
of  the  prisoner  for  an  offense  as  to  which  the  median  time  served  may  be  thirty- 
six  months.  Parole  revocation  hearings  similarly  take  place  without  counsel  and 
the  right  to  confront  accusers  or  submit  evidence.  All  terms  are  automatically 
refixed  at  the  maximum  when  parole  is  revoked,  even  though  the  original  term 
had  been  fixed  at  a  smaller  number  of  years,  (such  as,  6  on  a  life  sentence). 
Although  this  state  of  affairs  is  part  of  a  state's  statutory  scheme,  in  its  entirety 
it  presents  such  an  unconstitutional  situation,  with  respect  to  equal  protection 
of  the  laws,  almost  all  our  notions  of  due  process  and  fair  treatment,  that  it 
amounts  to  cruel  and  unusual  punishment  clearly  violative  of  any  evolving  stand- 
ards of  decency  of  a  maturing  society.  No  statutory  scheme,  no  matter  what  the 
labels  or  the  rationales  for  each  portion  of  the  interlocking  parts,  can  withstand 
constitutional  inquiry  and  a  remedy  vindicating  federal  constitutional  rights 
when  the  actual  result  is  that  a  prisoner's  entire  life,  or  50  years  or  even  15  years 
or  10  years  is  subject  to  disposition  in  this  type  of  way,  without  standards,  notice 
of  charges  upon  which  discipline  is  imposed,  or  right  to  produce  evidence  when 
punishment  as  serious  as  the  hole  and  denial  of  parole  is  involved.  There  must, 
constitutionally,  be  some  control  over  the  fact  finding  process,  upon  the  findings  of 
which  the  inmate  may  spend  the  rest  of  his  entire  life  Locked  up  in  the  cages  of 
the  Adjustment  Center  and  A  and  B  sections  which  this  Subcommittee  saw  on 
Saturday. 

It  is  obvious  that  the  federally  guaranteed  rights  to  be  free  from  cruel  and 
unusual  punishment,  and  to  substantive  and  procedural  due  process  of  law  and 
equal  protection  of  the  laws  are  seriously  violated,  in  fact,  totally  absent,  when 
the  inmate  is  at  the  mercy  of  such  a  statutory  scheme  and  when  he  in  fact  does 
spend  years  in  cages,  based  on  allegations  never  proven,  some  of  which  he  has 
never  even  seen,  sometimes  based  upon  vicious  correctional  personnel,  sometimes 
on  misunderstandings,  sometimes  on  circumstances  which  offer  mitigating  rea- 
sons for  the  inmate's  behavior,  such  as  diminished  capacity  for  making  decisions 
after  vears  in  the  adjustment  centers. 

Congress  may  legislate  to  prevent  the  cruel  and  unusual  punishment  which  is 
imposed  when  an  individual  is  locked  up  for  years  in  a  tiny  cage,  subject  to  guards 
who  run  a  maximum  security  facility  in  an  atmosphere  of  terror  and  repressive 
control,  whose  parole  will  be  decided  upon  the  basis  of  a  file  in  which  the  same 
guards  can  put  any  material  whatsoever.  Congress  may  legislate  to  provide  due 
process,  e.g.  right  to  counsel  or  counsel  substitutes,  right  to  introduce  evidence, 
to  an  impartial  hearing  officer  (one  not  personally  involved  in  the  allegations), 
to  confront  the  accuser (s)  and  cross-examine,  to  have  a  decision  based  upon  the 
evidence  submitted,  to  some  form  of  appeal  and  some  form  of  judicial  review  at 
the  disciplinary  hearings,  the  parole  hearings,  and  the  parole  revocation  hear- 
ings It  may  be  that  California's  indeterminate  sentence  system  would  be  con- 
stitutional if  the  stages  of  its  applied  processes  were  subject  to  due  process 
restraints :  and  it  may  be  that  it  is  too  vague  and  subject  to  arbitrariness  and 
punitiveness  which  cannot  even  be  checked  by  the  rights  outlined  here.  However, 
it  simply  does  not  constitute  "law"  at  all  as  it  presently  operates,  and  there  can  be 
no  doubt  of  Congress'  prower  to  legislate  a  floor  under  which  the  punishment 
presently  inflicted  under  its  operations  could  not  sink. 

The  psychological  conditions  by  which  inmates  live  in  the  adjustment  centers, 
being  called  into  committee  rooms  every  90  days,  90  days  following  90  days 
following  90  days,  being  told :  "we  can't  let  you  out,  the  prison  is  too  tense  ,  or 
"you  are  too  hostile,"  or  "we  heard  rumors  you  were  involved  in  the  narcotics 
trade"  or  "you  are  writing  to  revolutionary  larwyers"  or  "you  are  maligning  the 
Department  to  the  legislators"  or  any  number  of  reasons,  or  no  reasons,  consti- 
tute cruel  and  unusual  punishment  as  grievous  or  worse  than  statelessness, 
declared  cruel  and  unusual  punishment  by  the  U.S.  Supreme  Court  in  Trop  v 
Dulles. 
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There  are  presently  approximately  850  prisoners  in  the  adjustment  centers  in 
California,  untold  hundreds  more  in  some  form  of  lock-up,  out  of  approximately 
22,000  prisoners  in  custody  at  this  time  in  state  prisons.  What  of  the  rest?  They 
are  ruled  by  the  terror  of  being  sent  to  the  adjustment  center,  of  having  some- 
thing derogatory  put  in  their  files,  or  of  having  narcotics  or  notes  plotting  attacks 
or  escapes  planted  in  their  cells ;  those  prosecuting  appeals  from  their  original 
convictions  and  those  attempting  to  obtain  post-conviction  relief  are  often  told 
they  cannot  be  paroled  because  "rehabilitation  means  accepting  one's  guilt" 
Those  who  write  legislators  or  unpopular  lawyers  are  denied  parole  because  they 
are  "agitating"  and  have  not  demonstrated  readiness  for  release.  The  Director's 
Rules  specify  an  inmate  offense  known  as  "magnifying  grievances".  Those  who 
try  to  form  inmate  organizations  or  read  political  literature  are  either  trans- 
ferred to  other  institutions,  designated  "revolutionary"  or  "militant"  and  thrown 
into  the  hole,  or  denied  parole. 

The  system  as  described  here  only  constitutes  cruel  and  unusual  punishment 
if  the  facts  as  described  by  the  inmates,  and  portrayed  to  you  in  this  statement 
today,  are  true.  If  the  parole  board  were  made  up  of  truly  compassionate  people 
with  varied  interests,  careers,  education,  experience,  viewpoints;  if  they  truly 
used  the  rehabilitative  techniques  of  psychology,  psychiatry  and  other  social  sci- 
ences; if  the  Department  of  Corrections  made  sure  that  its  personnel  were 
solicitous  of  human  feelings  and  rights  of  inmates,  and  used  care  in  accusing 
inmates  of  in-prison  offenses,  and  respected  the  inmates  as  human  beings ;  and 
If  consistency  in  evaluation  and  approach  were  used  so  that  individuals  of  dif- 
ferent temperaments,  racial  and  ethnic  backgrounds  were  treated  fairly,  and  all 
other  pertinent  factors  being  equal,  treated  equally— this  system  would  not  con- 
stitute a  violation  of  federal  constitutional  rights.  Therefore  much  depends 
upon  an  assessment  of  credibility. 

It  it  true?  Are  inmates  being  driven  mad,  psychotic,  some  turned  into  killers 
and  others  into  vegetables,  some  into  compulsive  assaultive  aggression,  some  into 
crippling  passivity  and  helplessness,  some  into  bitterness  and  consuming  hatred? 
I  hope  that  in  combination  with  your  own  tour  through  the  prisons,  I  can  con- 
vince you,  based  upon  a  consistent  set  of  experiences  in  California's  prisons,  that 
everything  I  have  seen  in  the  prisons  supports  the  truth  of  the  prisoners'  de- 
scriptions. I  have  seen  reprisals,  transfers,  punishments,  lack  of  respect  and 
compassion  for  inmates  by  staff,  the  hopelessness  and  powerlessness  as  they  try 
to  get  a  check  mailed  or  received,  glasses  fixed,  teeth  fixed.  Whether  it  be  to  get 
glaucoma  medicine,  a  typewriter  repaired,  or  to  get  a  friend  on  the  visiting  list, 
or  a  package  received,  the  tiniest  facet  of  their  lives  as  human  beings  is  at  the 
mercy  of  the  guards.  Sometimes  they  are  merciful,  concerned,  kind.  Sometimes 
they  are  punitive,  sadistic.  This  is  not  law,  and  has  no  place  in  our  system. 

Getting  "good  men"  into  Corrections  is  not  going  to  change  this  inbred,  totally 
closed  system,  which  is  now  moving  to  make  itself  more  closed  up.  If  this  sys- 
tem truly  had  nothing  to  hide,  it  would  have  encouraged  and  invited,  nay,  in- 
sisted upon  this  Subcommittee's  taking  a  doctor  to  Soledad's  hospital,  and  the 
press  through  the  adjustment  centers. 

There  are  some  "good  men"  in  Corrections,  and  in  many  ways  the  present  Di- 
rector partakes  of  some  compassionate  characteristics.  Yet  one  is  forced  to  con- 
clude that  these  intolerable  human  situations  grow  from  the  very  nature  of  a 
totally  powerful,  arbitrary,  uncontrolled,  unreviewable  closed  system,  with  no 
standards  required  of  it  in  its  performance,  no  checks,  no  requirements  as  to 
written  reasons,  or  the  usual  safeguards  of  requiring  evidence  to  be  of  a  certain 
quality,  and  subject  to  examination  and  persons  to  cross-examination,  and  ac- 
cusers to  confrontation. 

The  inmates  need  the  protection  of  the  Constitution  so  that  they  are  not  out- 
side of  the  protection  of  the  law,  but  within  it,  so  that  they  cas  enforce  basic 
constitutional  rights,  and  so  that  the  authorities  have  a  more  clear  idea  of  what 
those  rights  are.  At  present,  Corrections  concedes  essentially  only  one  right — 
everything  else  is  a  privilege — and  that  is  the  right  to  draw  air  through  the 
lungs. 

At  present.  Corrections  views  as  a  privilege,  which  could  be  taken  away  at 
any  time,  without  question,  or  review,  or  redress,  except  to  the  generosity  of 
the  warden  or  superintendent  or  Director,  the  right  to  have  some  freedom  of 
bodily  movement,  some  exercise,  a  shower  more  than  once  very  10  days,  more 
than  two  dogfood  biscuits  of  food  a  day,  visits,  more  than  a  two  inch  carbon 
pencil  and  one  piece  of  paper.  Of  course  most  inmates  have  more  than  this,  but 
they  are  privileges,  not  rights. 
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This  year  in  California  175  prison  reform  bills  were  introduced  in  the  Legis- 
lature. The  Department  of  Corrections  opposed  every  single  one.  Surely  there 
must  have  been  some  beneficial  legislation  proposed  by  California's  representa- 
tives in  all  of  those  bills. 

The  details  of  legislating  so  as  to  protect  prisoners'  federal  rights  may  be 
complex,  but  the  outlines  and  the  priorities  are  simple ;  our  system  of  law  and 
government  does  not  contemplate  the  principles  of  "grace"  or  arbitrary  control, 
of  lack  of  standards,  of  decades  of  punishment  imposed  through  arbitrary  pro- 
cedures. Total  and  absolute  power  has  totally  and  absolutely  corrupted  the  Cali- 
fornia prison  and  parole  system ;  and  hopefully  those  less  embroiled  in  it,  in  th« 
Congress,  may  bring  the  rule  of  law  to  it. 


(The  document  referred  to  at  p.  46  follows :) 

Statement  of  James  W.  L.  Park,  Associate  Warden,  Administration, 
San  Quentin  Prison 

American  prisons  are  making  one  of  their  periodic  appearances  on  the  public 
stage,  a  phenomenon  that  occurs  at  about  30-year  intervals.  This  wave  of  public 
interest,  like  those  in  generations  past,  will  undoubtedly  result  in  some  increase 
in  public  understanding  and  in  some  progress  in  the  art  of  working  with  those 
who  fail  to  cope  constructively  with  this  complex  society.  Commendably,  a  broad 
range  of  the  public  is  involved,  some  of  whom  are  well-intentioned  and  well- 
informed,  some  of  whom  are  well-intentioned  and  poorly  informed,  and  regret- 
tably there  are  some  who  are  neither.  Those  in  the  latter  category  create  serious 
problems  for  those  who  work  for  constructive  change  in  our  system  of  criminal 
justice. 

The  public's  understanding  of  prisons  as  they  are  and  the  vision  of  what  they 
should  be  have  been  grossly  distorted  by  the  malicious  design  of  those  who  would 
use  the  prisoner  as  a  means  of  furthering  their  own  particular  political  philoso- 
phies. The  radical  left  has  created  a  smoke  screen  of  slanderous  charges,  outright 
lies  and  gross  distortions  of  fact  that  confuse  the  public,  incite  the  prisoner  and 
obscure  the  real  issues  that  must  be  resolved. 

Of  some  20  million  citizens  in  California,  some  21,000  are  in  the  state  prisons. 
Of  this  21,000,  there  are  some  three  to  four  hundred  men  who  must  be  considered 
the  most  dangerous  and  destructive  people  in  the  State  of  California.  The  doc- 
trinaire radical  focuses  attention  on  this  tiny  group,  completely  ignoring  the 
thousands  of  prisoners  who  are  regularly  engaged  in  constructive  programs,  the 
hundreds  who  earn  their  high  school  diploma  each  year,  the  increasing  numbers 
who  are  earning  their  Associate  of  Arts  degree,  and  the  men  and  women  in  work- 
furlough.  This  is  analagous  to  trying  to  evaluate  the  effectiveness  of  a  high  school 
by  studying  those  pupils  who  went  to  juvenile  hall. 

The  facts  clearly  indicate  that  prisons  in  California  are  more  effective,  have 
better  and  more  varied  programs,  and  have  fewer  recidivists  than  at  any  time  in 
their  history.  Despite  substantial  propaganda  to  the  contrary,  there  is  more  op- 
portunity for  the  motivated  prisoner  than  ever  before. 

This  is  not  to  say  that  prisons  are  perfect,  nor  is  this  an  endorsement  of  prisons 
as  necessarily  the  best  solution  for  controlling  social  misfits  and  predators.  The 
prison  is  one  alternative,  probably  a  necessary  alternative  for  many  offenders 
within  the  foreseeable  future,  but  there  are  other  means  of  aiding  the  offender 
without  reducing  protection  to  society.  These  alternatives  are  either  non-existent 
or  in  a  rudimentary  stage  of  development  in  most  of  the  United  States. 

Because  it  is  impossible  to  present  here  a  complete  discourse  on  prisons  and 
prisoners,  the  following  areas  have  been  selected  for  emphasis  : 

1.   STUDY  THE  WHOLE  PACKAGE 

Any  effort  at  prison  "reform"  that  does  not  consider  the  entire  spectrum  of 
criminal  justice  is  foolish,  wasteful  and  misleading.  All  of  the  resources  our  so- 
ciety uses  to  manage  those  who  violate  the  rules  must  be  considered  as  elements 
of  one  process.  These  elements  include  the  first  contact  with  a  child  by  juvenile 
authorities,  subsequent  contacts  with  courts,  attorneys  and  jails,  the  juvenile 
and  adult  probation  processes,  and  finally  the  prison  and  parole  experience.  For 
example,  it  is  not  possible  to  understand  the  role  and  effectiveness  of  a  state 
prison  system  unless  the  extent  and  success  of  the  state's  probation  system  is 
known. 
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Item. — In  California,  less  than  10%  of  the  convicted  felons  are  committed  te- 
state prison.  Over  70%  of  those  legally  eligible  for  prison  commitment  are  placed 
on  county-level  probation. 

Item. — Of  the  felons  who  are  sent  to  California  prisons,  over  90%  have  had 
prior  difficulties  with  the  law,  involving  school  problems,  a  grant  of  probation 
one  or  more  times,  prior  experience  in  jail  or  juvenile  facilities,  and  attempts 
at  treatment  by  a  variety  of  social  agencies.  In  short,  California  prisons  re- 
ceive few  first-time  offenders,  and  few  who  have  not  failed  in  other  treatment 
programs. 

Item. — All  felons  committed  to  California  prisons  have  had  experience  with 
courts  and  attorneys.  Chief  Justice  Warren  Burger  has  made  a  definitive  state- 
ment regarding  the  problems  in  this  area.  The  prison  administrator  can  add 
little  to  the  Chief  Justice's  views  except  to  note  that  some  of  the  most  bitter 
and  dangerous  prisoners  arrived  in  prison  in  that  condition  because  they  felt  they 
had  not  received  fair  treatment  in  the  judicial  process. 

2.   PRISONS   ABE   NO   PLACE   TO   BE 

No  one  should  be  locked  up  in  a  detenton  facility  unless  such  physical  re- 
straint is  essential  for  the  protection  of  the  community.  The  most  immediately 
productive  means  of  improving  the  system  of  criminal  justice  is  the  development 
of  as  many  alternatives  to  incarceration  as  possible.  This  means  well-selected 
and  supervised  foster  homes  instead  of  juvenile  hall  placement.  It  means  well- 
staffed,  professional  probation  systems  for  both  children  and  adults.  It  means 
the  availability  of  counseling  and  psychiatric  services  in  the  community  for 
people  of  all  ages  who  can't  cope  with  their  situation.  It  means  the  upgrading 
of  hundreds  of  county  jails,  as  well  as  prisons,  and  the  development  of  work- 
release  programs  operating  out  of  local  facilities.  There  is  no  doubt  that  there 
are  some  thousands  of  men  and  women  incarcerated  in  California  facilities 
who  could  be  handled  in  the  community  without  undue  risk.  There  are  tens  of 
thousands  such  offenders  needlessly  incarcerated  throughout  the  United  States. 

California,  again  gainsaying  propaganda  to  the  contrary,  has  made  sub- 
stantial progress  in  the  direction  of  local  community  management  of  the  of- 
fender as  was  noted  in  Section  1  of  this  paper. 

However,  enthusiasm  for  community  treatment  must  be  tempered  by  the 
probability  that  there  will  always  be  some  offenders  who  will  require  the  re- 
straint of  a  security  facility  if  the  public  is  to  be  adequately  protected.  A  second 
caution  is  that  local  treatment  without  incarceration  must  be  acceptable  to 
the  law-abiding  citizens  of  the  community. 

3.   PBISONS   WILL  BECOME   HABDEB  TO  OPEBATE 

As  programs  suggested  in  the  preceding  sections  are  implemented,  the  prob- 
lems of  the  prisons  will  intensify.  Obviously,  when  the  more  stable  individuals 
are  under  supervision  in  the  community,  those  who  do  come  to  prison  will  be  the 
most  difficult  treatment  problems.  Prisons  have  operated  in  the  past  on  tfie  prin- 
ciple that  difficult  prisoners  were  balanced  by  tfie  stabilizing  influence  of  the 
first-time  offender,  the  accidental  offender  and  the  capable  craftsman  who  was 
an  occasional  dabbler  in  crime.  California  prison  administrators  have  had  to 
cope  with  this  change  in  prisoner's  characteristics  over  the  past  few  years. 
Kenneth  Lamott  describes  this  situation  in  a  clear,  incisive  manner  in  the  May 
2, 1971,  issue  of  the  New  York  Times  Sunday  Magazine. 

4.   IMMATURITY   IS   CUBED  BY   GBOWING   UP 

While  prisoners  are  not  the  cretinous  thugs  of  the  cartoon  world,  neither  are 
they  the  hapless  victims  of  society  nor  are  they  necessarily  crying  out  to  be  cured 
of  their  problems.  Few  prisoners  are  professional  criminals  and  fewer  yet  steal 
to  feed  their  starving  family.  Their  persistence  in  delinquent  activities  is  an 
outcome  of  particular  life  styles  and  particular  personality  traits.  Like  most  of 
us,  prisoners  resist  being  changed  in  either  area.  Like  all  of  us,  they  would 
like  to  indulge  in  their  favorite  vices  without  paying  the  accompanying  penalty. 

Substantial  confusion  occurs  in  prison  reform  efforts  because  the  well-inten- 
tioned reformer  does  not  understand  the  offender  nor  the  offender's  basic  prob- 
lems. Too  many  reformers  have  the  notion  that  prisons  are  full  of  people  who 
are  anxious  to  change  their  way  and  who  but  need  the  opportunity  to  be  led  into 
the  paths  of  righteousness.  This  leads  to  simplistic  solutions :  more  trade  train- 
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ing,  more  religion,  more  psychiatry,  or  whatever  promises  to  be  a  panacea.  While 
such  programs  are  a  necessary  part  of  a  well-managed  prison,  none  of  them 
will  have  more  than  a  minor  impact  on  the  problems  of  the  average  prisoner. 

Setting  aside  the  special  cases  of  the  psychiatrically  disturbed  and  the  addicted 
offenders,  the  majority  of  adult  offenders  are,  in  a  word,  immature.  Their  im- 
maturity, unlike  that  of  the  many  immature  people  who  avoid  felonious  be- 
havior, is  of  such  magnitude  that  they  cannot  cope  with  their  problems  in  a  non- 
destructive manner.  This  immaturity  is  manifested  by  the  following  traits : 
shallow,  exploitive  interpersonal  relationships ;  an  inability  to  defer  gratifica- 
tion of  desires ;  an  incapacity  to  project  themselves  very  far  into  the  future ; 
an  impulsive  reaction  to  stress  situations,  including  temper  tantrums  which  can 
be  fearsome  indeed  in  a  muscular  35-year-old  man.  This  cluster  of  traits  is  some- 
times called  sociopathic,  but  such  labels  are  not  particularly  productive. 

There  is  no  known  cure  for  immaturity  other  than  the  passage  of  time.  The 
treatment  of  the  average  adult  offender  thus  becomes  a  process  of  keeping  him 
from  being  a  nuisance  or  a  threat  to  other  people,  either  in  an  institution  or  in  a 
community-based  program  until  such  time  as  he  can  function  independently 
without  seriously  infringing  upon  the  rights  of  others.  This  is  a  complex  multi- 
faceted  process  in  which  there  are  no  cheap  and  easy  answers.  The  foundation 
of  the  process  should  be  the  availabilty  of  opportunities  for  self-development  at 
all  stages.  Community  and  social  agency  resources  should  be  used  to  the  fullest, 
extent.  The  recently  proposed  notion  that  prisons  should  become  barren  ware- 
houses is  nonsense,  since  at  any  stage  in  his  life  the  offender  may  become  moti- 
vated to  develop  his  potential  for  constructive  behavior. 

The  process  of  maturation  is  slow — men  of  50  strive  to  attain  the  maturity  of 
an  8-year-old — and  it  cannot  be  accelerated,  particularly  by  massive  infusions 
of  money  at  any  one  phase  of  the  criminal  justice  process.  In  other  words,  two 
million  dollars  will  not  buy  twice  as  much  "rehabilitation"  as  one  million. 

5.    BLAME   THE   PRISON    FOR   YOUR   FAVORITE   PROBLEM 

Prisons  can  be  no  more  effective  than  the  society  in  which  they  exist.  This 
truism  is  generally  overlooked  by  conservatives  who  blame  the  prisons  for  not 
solving  the  "crime  in  the  streets"  problem  and  for  letting  offenders  out  too 
soon.  It  is  not  recognized  by  the  liberal  who  condemns  prison  administrators 
for  oppressing  the  helpless  and  keeping  them  locked  up  too  long. 

The  truth  of  the  matter  is  that  prisons  receive  people  the  community  no 
longer  wants  because  they  are  a  nuisance  or  a  threat.  Prison  administrators  are 
unable  to  choose  who  is  sent  to  them  and  they  are  unable  to  intervene  in 
the  major  processes  of  society  that  produce  the  criminal  offender  as  one  end 
product. 

Briefly,  the  social  problems  that  bear  on  crime  and  recidivism  and  over  which 
the  prison  administrator  has  no  control  would  include : 

(a)  The  social  and  physical  deterioration  of  American  cities. 

(6)  Lack  of  constructive  work  opportunities  for  urban  youth. 

(c)  Limited  community  resources  available  to  help  people  with  their  problems. 
Granting  probation  with  a  condition  that  the  probationer  seek  psychiatric  treat- 
ment is  futile  if  there  is  no  psychiatrist  within  geographical  or  financial  reach. 

(d)  The  disruption  of  the  family  unit. 

(e)  The  frustrations  of  minority  groups  in  the  community. 

(/)  The  slowness  and  inequities  of  the  court  system,  and  chaotic,  archaic 
penal  codes. 

(g)   Organized  crime,  particularly  as  importers  of  opiates. 

(h)  High  unemployment  rates. 

liven  if  prisons  were  capable  of  achieving  a  100%  success  rate,  these  factors 
would  insure  that  the  impact  on  the  crime  rate  would  be  scarcely  noticeable. 
Again,  there  are  no  dime-store  panaceas  available  for  those  problems  of  society 
that  come  to  a  focus  in  the  prisons. 

6.    HOW    PRISONS    OUGHT    TO    BE 

While  it  is  impossible  to  present  a  complete  prison  model  in  the  time  and 
space  available  here,  the  following  elements  must  be  considered  in  any  prison 
planning : 

(a)  Prisons  should  be  small  (under  600  capacity),  located  in  and  about  the 
communities  they  serve,  with  their  primary  capacity  geared  to  program  ade- 
quately difficult  prisoners  under  secure  conditions.  This  frequently  proposed 
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concept  has  the  major  drawback  that  it  is  tremendously  expensive  to  build 
and  operate  such  facilities.  Further,  because  of  the  factors  discussed  in  sec- 
-tions  4  and  5,  these  facilities  will  not  show  a  significant  reduction  in  recidivism 
as  compared  to  existing  large  institutions.  They  are  simply  a  better  way  to  do 
things. 

(6)  These  facilities  should  hold  only  those  whose  physical  confinement  is 
essential  to  the  safety  of  the  community.  Emphasis  is  on  secure  facilities  be- 
cause it  is  assumed  that  in  the  ideal  system,  alternatives  to  incarceration  will 
be  used  for  most  offenders. 

(c)  Local  detention  facilities  should  meet  basic  standards  of  decency  in  hous- 
ing, feeding,  medical  care,  etc.  These  standards  have  been  well  defined  for  many 
years  by  the  American  Correctional  Association.  Again,  this  involves  a  tremen- 
dous capital  investment  since  not  only  many  prisons  but  hundreds  of  county  jails 
are  woefully  below  acceptable  standards.  The  observation  must  be  made  again 
that  these  basic  standards  should  be  met  because  they  are  right  and  proper,  not 
because  they  will  markedly  influence  the  recidivism  rate. 

(d)  Prisoners  should  be  incarcerated  only  after  a  rapid,  equitable  judicial  proc- 
ess which  includes  an  equally  rapid,  fair  appellate  review  when  requested. 

(e)  A  wide  range  of  programs  and  self -improvement  opportunities,  each  per- 
haps on  a  relatively  small  scale,  should  be  available.  At  some  point  in  almost  every 
prisoner's  career,  he  is  ready  to  change  direction  and  opportunities  for  self-im- 
provement and  increasing  his  awareness  should  be  immediately  available.  Experi- 
ence shows  that  it  is  usually  impossible  to  predict  what  program  will  help  a 
particular  individual  to  find  new  directions,  hence  variety  rather  than  size  of 
program  should  be  stressed. 

(/)  Length  of  incarceration  probably  should  be  somewhat  shorter  than  at  pres- 
ent. Community  acceptance  is  the  key  to  shorter  sentences.  For  example,  how 
long  should  a  murderer  be  locked  up,  particularly  an  individual  who  is  judged 
to  be  no  risk  to  the  community  after  a  year  or  two  of  observation?  There  is  little 
doubt  that  two  years  is  presently  an  unacceptably  short  period  of  incarceration 
as  viewed  by  the  average  citizen.  A  modified  indeterminate  sentence  law  should 
provide  for  fixed  terms  for  most  offenders  but  with  provisions  that  allow  con- 
tinued control  of  dangerous  individuals. 

7.  prisoners'  rights 

Prisoners  have  the  right  to  adequate  conditions  of  incarceration  as  defined  in 
Section  6,  elements  (&),  (c),  (d),  and  (e).  The  citizens  have  the  right  to  define 
what  they  want  under  elements  (a)  and  (/).  The  right  to  speedy  appellate  review 
under  element  (d)  includes  the  right  of  access  to  courts  and  attorneys  for  legal 
relief  in  respect  to  the  judicial  processing  and  in  regard  to  conditions  of  confine- 
ment. 

Prisoners  should,  in  addition,  retain  as  many  of  the  rights  of  the  free  citizen 
as  can  be  extended  without  jeopardizing  the  safety  of  either  the  institution  or  the 
community.  However,  it  must  be  noted  that  when  certain  groups  in  the  commu- 
nity agitate  for  the  prisoner's  rights  to  uncensored  communication  or  unlimited 
access  to  members  of  the  community,  their  real  agenda  is  to  provide  channels  for 
the  recruitment  and  training  of  violent  revolutionaries. 

Currently,  there  is  agitation  by  outside  groups  for  the  prisoners  right  to  form 
their  own  union.  This  is  mischievous  nonsense.  If  offenders  were  able  to  func- 
tion constructively  in  the  various  social  groups,  unions  and  institutions  of  free 
society,  they  would  not  likely  be  in  prison.  There  is  an  assumption  often  made 
by  well-intentioned  reformers  that  some  magic  change  takes  place  in  a  man 
when  he  steps  inside  the  prison  wall  and  he  will  become  capable  of  doing 
all  the  things  he  failed  to  do  in  free  society.  The  management  of  the  school  is 
not  turned  over  to  the  third  grade  pupils. 

This  is  not  to  say  that  the  prisoner's  voice  should  not  be  heard.  The  opinions, 
feelings  and  grievances  of  prisoners  should  always  be  heard  and  considered 
by  prison  staff  in  operation  and  planning  of  programs.  Generally,  in  Califor- 
nia prisons  careful  attention  is  paid  to  the  opinions  of  prisoners.  It  would  be 
foolhardy  to  do  otherwise. 

8.   A   WORD  FOR  THE  VICTIM 

Studies  of  prison  reform  rarely  include  consideration  of  those  who  are  vic- 
tims of  the  offender.  There  has  been  much  propaganda  to  the  effect  that  the 
prisoner  is  the  victim  of  society,  but  little  is  said  about  the  trail  of  misery 
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most  offenders  have  left  behind  them.  Not  only  their  instant  victims  but  their 
families,  wives,  children,  friends  and  employers  have  suffered  from  their 
heedless  and  selfish  acts.  No  prisoner  came  to  prison  through  whim  and  caprice. 
The  majority  came  because  they  infringed  on  the  rights  of  others.  The  best 
interests  of  the  greater  society  must  always  be  the  background  against  which 
the  rights  of  the  offender  are  viewed. 


(The  document  referred  to  at  p.  57  follows :) 

Statement  of  Moe  Camacho,  President,  California  Correctional 
Officers  Association 

Prison  violence  and  murder  in  California,  if  not  throughout  the  United 
States,  will  continue  to  increase  unless  and  until  we  accept  the  cold,  hard  fact 
that  a  conspiracy  exists  to  destroy  our  penal  system  and  are  willing  to  deal 
accordingly  with  those  who  are  responsible. 

And  those  responsible  include  not  only  a  small  portion  of  our  inmate  popula- 
tion but  a  segment  of  our  free  society  that  encompasses  professional  people  and 
lay  citizens,  as  well,  apparently,  as  a  few  members  of  our  legislature. 

California  prison  population  and  recidivism  are  on  the  decline,  an  indication 
that  rehabilitative  programs  offered  in  California  are  working.  During  the  past 
six  years  California's  recidivism  rate  among  males  has  dropped  from  38.7  per 
cent  to  30.9  per  cent,  and  prison  population  has  dropped  in  21  months  from 
27,211  in  January,  1970  to  21,222  in  September,  1971. 

Prison  population  in  California  is  currently  about  3,500  beds  below  rated 
capacity  on  the  whole,  and  population  in  most  institutions  here  is  below  rated 
capacity. 

In  short,  efforts  to  provide  meaningful  rehabilitative  programs  are  working, 
a  fact  substantiated  by  statistics,  not  by  emotion  or  chance  evaluation. 

If  rehabilitative  programs  are  working,  and  prison  population  is  on  the 
decline,  what  then  accounts  for  the  sudden  increase  in  prison  violence  and 
murder? 

California  Correctional  Officers  Association  suggests  the  major,  if  not  single, 
factor  accounting  for  the  sharp  rise  in  incidents  of  violence  and  prison  deaths 
is  the  revolutionary  movement  subscribed  to  by  a  small  segment  of  our  prison 
population  as  well  as  by  segments  of  our  free  society. 

And  if  we  are  to  reverse  this  trend  of  increased  prison  violence  that  has 
taken  the  lives  of  33  prison  officers  and  inmates  in  California  in  the  past  two 
years  we  must,  first,  recognize  this  fact  and,  second,  deal  with  it  accordingly. 

The  revolutionary,  violent  inmate  must  be  separated  from  the  general  or 
conforming  inmate  population,  in  a  separate,  maximum  security  prison ;  those 
elements  from  our  free  society  supporting  the  revolutionaries  must  be  prevented 
from  making  physical  contact  with  the  revolutionary  inmate;  and  the  correc- 
tional personnel  responsible  for  providing  not  only  custody  but  administering 
rehabilitative  programs  must  be  provided  better  training  opportunities  and  im- 
proved working  conditions,  including  an  increased  pay  schedule  and  benefit 
package  in  order  to  cope  with  modern,  complex  problems. 

Many  knowledgeable  people  have  offered  opinions  on  reasons  why  the  inmate 
is  target  for  revolutionary  activities,  including  California  Attorney  General 
Evelle  Younger,  who  only  last  week  said  circumstances  of  incarceration  provide 
a  situation  conducive  to  enlisting  men  into  the  revolutionary  movement.  Time 
goes  faster  for  the  inmate,  he  said,  because  suddenly  he  is  led  to  believe  he  is 
a  "political  prisoner"  and  becomes,  in  theory,  a  martyr  and  is  fighting  for  a 
so-called  cause. 

We  believe  it  would  be  presumptuous  on  our  part  as  correctional  officers  to 
offer  opinion  on  the  reasons  why  an  individual  elects  to  become  involved  in 
a  conspiracy  of  violence  aimed  at  destroying  our  system.  We  do,  however,  point 
out  that  many  programs  now  offered  in  California  preclude  prison  terms  for 
many  individuals  convicted  of  lesser,  or  non-violent  crimes  thus  resulting  in 
a  reduced,  but  more  violent  or  hardened  type  prison  inmate  population.  And. 
accordingly,  our  recommendation  that  revolutionary  inmates  be  housed  apart 
from  the  conforming  inmate  is  based  on  arriving  at  the  fastest,  not  necessarily 
the  ultimate,  solution  to  halting  our  prison  bloodbath. 

We  point  out  further  that,  if  we  are  to  attack  the  immediate  problem  of  in- 
creased prison  violence  and  murder  it  is  necessary  we  deal  with  it  in  much  the 
same  manner  society  now  deals  with  the  more  serious  criminal  offender — that 
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we  separate  or  isolate  the  responsible  parties  from  members  of  society  threat- 
ened by  their  activities  and  actions.  More  simply — when  a  person  proves  he  is 
a  threat  to  society  by  virtue  of  pursuing  violent  criminal  activities,  he  is  placed 
in  a  new  society,  the  prison  system,  where  he  is  offered  rehabilitative  programs 
and  a  chance  to  earn  his  way  back  into  the  mainstream  of  life  as  a  useful, 
productive  citizen.  When  an  inmate,  however,  proves  to  be  incapable  of  adapting 
to  or  accepting  his  new  society,  and  becomes  a  threat  to  life  and  limb  of  those 
with  whom  he  comes  in  contact,  for  whatever  reason,  he  must  be  backed  up  a 
step  further  if  we  are  to  afford  protective  custody  for  the  balance  of  the  inmate 
population  as  well  as  for  correctional  personnel. 

There  are  many  persons  today  who  argue  it  is  cruel  and  unusual  punishment  to 
separate  certain  inmates  from  the  general  inmate  population,  or  to  reduce 
privileges  of  a  few  of  our  inmates.  On  the  contrary,  our  position  is  that  to 
pamper,  to  provide  extended  privileges  and  additional  opportunities  for  these 
individuals  bent  on  violence,  is  to  increase  the  risk  of  injury  and  death  and 
decrease  the  effectiveness  and  efficiency  of  rehabilitative  programs  offered  the 
conforming  inmate  population.  In  effect,  we  are  saying  that  to  expand  privileges 
and  benefits  for  the  violent,  revolutionary  inmate  is  at  the  same  time  reducing 
privileges  and  benefits,  including  rehabilitative  programs,  made  available  to  the 
vast  majority  of  conforming  inmates. 

There  is  a  distinct  difference  between  the  violent,  revolutionary  inmate  and 
the  general,  or  mainline,  inmate  in  our  prison  system,  and  this  difference  must 
be  recognized  and  dealt  with  accordingly  by  California  Department  of  Correc- 
tions administration,  by  prison  and  institution  wardens  and  superintendents  and 
by  our  legislators,  some  of  whom  too  often  are  apparently  duped  into  authoring 
measures  at  the  request  of  those  supporting,  as  well  as  those  actively  engaged 
in,  the  revolutionary  movement. 

We  are  not  saying  that  it  is  necessary  to  find  fault  with  the  "bleeding  heart" 
approach  to  attempting  to  arrive  at  a  solution  to  problems  relating  to  why  men 
(and  women)  commit  crimes,  and  thus  provide  a  greater  insight  to  developing 
effective  rehabilitative  methods  and  programs.  But  we  are  saying  we  cannot 
define  alike,  or  treat  the  revolutionary  inmate  and  the  general  mainline  inmate 
population  in  the  same  manner,  unless  we  are  to  condone  the  current  pattern  of 
violence  and  murder  in  our  prisons  and  other  penal  institutions. 

The  inmate  who  spends  most,  if  not  all  his  time  developing  plots  of  violence, 
such  as  plans  to  smuggle  weapons  into  an  institution  for  use  to  commit  murder,  is 
not  in  the  frame  of  mind  to  accept  rehabilitative  programs.  And  we  believe 
prison  administration,  lawmakers  and  the  general  pubic  will  have  to  be  made 
to  understand  this  and  recognize  the  only  immediate  avenue  available  for 
coping  with  this  small  segment  of  our  prison  population  is  to  separate  them 
from  the  rest  of  the  population  ;  to  provide  maximum  security  which  includes 
a  complete  search  of  all  visitors,  including  attorneys;  complete  censorship  of 
all  mail,  both  incoming  and  outgoing;  custodial  supervision  of  all  movement 
within  the  facility  ;  a  more  restricted  visitor  list  and  closer  control  of  visiting 
hours ;  and  reduced  privileges  in  general.  In  short — the  revolutionary  inmate 
must  be  placed  in  a  maximum  security  institution,  separated  from  the  non- 
violent inmate  population,  and  be  allowed  fewer,  not  more  privileges  than  the 
conforming  inmate. 

We  recognize  there  are  those  who  will  disagree  with  our  recommendations. 
We  suspect,  however,  these  are  the  same  individuals  who  are  first  to  point 
the  finger  of  guilt  at  the  correctional  officer  when  one  inmate  is  killed  by 
another,  or  when  an  inmate  is  killed  by  an  officer  in  an  attempt  to  prevent 
murder  of  an  inmate  or  officer  by  a  self-proclaimed  revolutionary.  And  we 
further  suspect  that  those  sincere  and  objective  individuals  who  at  first  are 
critical  of  our  suggestion  will  change  their  position  as  more  facts  are  un- 
covered concerning  the  prison  revolution  now  in  progress  and  its  violent  ramifi- 
cations. 

Equally  as  important  to  reducing  violence  in  our  prisons  as  inmate  separation 
is  to  eliminate  the  ability  of  outside,  or  free  society,  revolutionaries  from  plotting 
revolution  and  violence  inside  our  prisons. 

We  find  the  most  commonly  employed  approach  of  inmate  revolutionary  re- 
cruitment and  agitation  is  provided  through  inmate  contact  with  members  of  the 
legal  profession.  Radical  attorneys  appear  to  provide  an  ideal  pipeline  between 
the  outside  and  inside  revolutionary  movement  because  of  legal  problems  en- 
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countered  when  attempts  are  made  to  reduce  or  control  the  number  of  attorney 
visits  and/or  types  of  attorneys  allowed  to  visit  inmates. 

California  Correctional  Officers  Association  earlier  this  year  became  involved 
in  an  investigation  into  California  Rural  Legal  Assistance  activities,  but  was 
prevented  from  presenting  testimony  and  we  consider  that  panel's  report 
and  conclusions  to  be  incomplete  and  inaccurate.  In  our  investigation  to  de- 
velop testimony,  however,  we  found  evidence  to  link  radical  or  "movement" 
attorney  involvement  with  every  inmate  who  at  the  time  was  awaiting  or  on 
trial  on  charges  of  murder. 

Our  Association  has  uncovered  a  countless  number  of  incidents  involving 
plots  of  violence  that  are  directly  related  to  outside  sources,  some  of  whom 
we  understand  are  here  today  to  provide  testimony  to  your  committee.  A  great 
deal  of  such  testimony  has  been  turned  over  to  the  United  States  Attorney  Gen- 
eral's office,  most  of  which  cannot  be  discussed  in  public  because  of  current  and 
pending  court  cases. 

We  can  say,  however,  we  have  linked  certain  outside  groups  with  plots  to 
smuggle  weapons  into  institutions ;  uncovered  a  weapons  smuggling  plot  of 
international  proportions ;  revealed  plots  to  harass  and  intimidate  correctional 
personnel  by  bringing  wanton,  reckless  and  unfounded  charges  of  a  criminal 
nature  against  officers ;  provided  evidence  of  attempts  to  disrupt  normal  insti- 
tution discipline  through  introduction  of  literature  and  materials  designed  to 
create  tension  and  disharmony  within  the  prisons ;  and  uncovered  plots  of 
outright  murder  of  correctional  staff  and  inmates. 

In  our  judgment,  groups  such  as  National  Lawyers  Guild,  California  Prisoners 
Union,  Prison  Lawyers  Association,  Coordinating  Council  for  Prisoner  Organi- 
zations, Citizens  Committee  for  Prison  and  Parole  Reform,  California  Rural 
Legal  Assistance,  among  others,  and  individuals  such  as  Fay  and  Marvin 
Stender,  Berkeley  attorneys ;  and  others,  should  be  investigated  and  if  found 
subversive  and  revolutionary-oriented,  as  we  suspect  they  will,  be  held  to  answer 
criminal  charges  including  any  connected,  directly  or  indirectly,  with  prison 
murders  which  have  resulted  from  their  influence  on  revolutionary  inmates. 

We  believe  further  that  if  we  are  to  reverse  this  trend  of  increased  violence 
in  our  prisons  that  correctional  officers  must  be  provided  adequate  training 
and  that  our  pay  schedule  and  fringe  benefit  package  be  improved  upon  at  least 
to  a  point  where  we  can  compete  with  other  branches  of  law  enforcement  for 
top  quality,  professional  personnel.  As  evidenced  by  the  fact  your  committee 
is  here  today  in  California  because  of  serious  problems  of  violence  in  our  prisons, 
meeting  the  demands  placed  upon  our  correctional  personnel  requires  far  more 
training  and  a  greater  number  of  professional  staff  members  than  in  past  years. 
We  suggest  a  correctional  officer  pay  range  of  $651  to  $791,  about  25  per  cent 
below  that  of  other  branches  of  law  enforcement  in  our  state,  hardly  provides 
us  equal  opportunity  to  recruit  and  retain  a  sufficient  number  of  professional 
officers  to  meet  our  complex  responsibilities.  Obviously  the  correctional  officer's 
pay  schedule  has  failed  to  keep  pace  with  his  increased  responsibilities  and  the 
increased  risks  involved  in  his  work. 

We  also  ask  your  assistance  in  helping  to  provide  the  California  correctional 
officer  with  increased  training  opportunities.  We  believe  immediate  enactment 
of  emergency  legislation  providing  peace  officer  status  for  correctional  officers, 
coupled  with  provision  of  federal  money  to  fund  training  programs,  is  the  most 
feasible  and  quickest  route  to  accomplishing  this  necessary  goal. 

In  summary,  California  Correctional  Officers  Association  cites  the  revolu- 
tionary movement,  the  existing  conspiracy  to  destroy  our  system  through 
violence  and  destruction,  as  the  prime  cause  of  increased  prison  violence  and 
murder. 

To  reverse  this  trend  we  recommend  housing  the  revolutionary  inmates  in 
a  separate,  ultra-maximum  security  institution  where  privileges  will  be  held 
to  a  minimum,  and  where  free  society  radical,  revolutionary  elements  will  be 
screened  out. 

We  recommend  an  investigation  begin  immediately  into  activities  of  certain 
radical  groups  and  individuals  which  are  involved  to  great  decree  with  our 
prison  population,  and  ask  that  criminal  charges  be  brought  against  those  in- 
volved directly  or  indirectly  with  inmates  accused  or  convicted  of  acts  of  violence 
in  prison. 
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And  we  recommend  the  correctional  officer  pay  schedule  and  benefit  package 
be  upgraded  and  that  increased  training  opportunities  be  provided  to  enable 
us  to  recruit  and  retain  a  sufficient  number  of  professional  officers  and  to  enable 
us  to  continue  to  cope  with  a  demanding  responsibility  and  keep  pace  with  a 
changing  society. 

(The  document  referred  to  at  p.  77  follows :) 

Statement  of  Richard  P.  Berg,  Esq. 

For  the  past  year  and  a  half,  along  with  numerous  other  concerned  citizens, 
I  have  been  working  towards  improving  the  disgraceful  conditions  and  treat- 
ment in  our  county  jails.  Although,  I  view  the  jail  problem  as  interrelated  with 
the  entire  system  of  criminal  justice,  because  of  the  limited  time  I  will  focus 
my  remarks  on  problems  with  and  possible  alternatives  to  county  jails.  It  must 
also  be  kept  in  mind  that  crime  is  a  social  as  well  as  an  individual  product, 
and  that  necessary  changes  in  the  corrections  process  can  be  neither  sub- 
stitutes for  nor  alternatives  to  necessary  remedial  social  changes. 

Report  after  report  of  investigating  commissions  discloses  the  existence  of 
squalid,  dehumanizing  conditions  in  jails.  Indeed,  there  seems  to  be  almost  a 
consensus  that  the  jail  system  is  in  dire  need  of  change.  The  most  severe  depriva- 
tions and  crudest  indignities  which  exist  in  the  entire  penal  system  are  in  our 
county  jailsi,  which  are  used  for  the  dual  role  as  places  of  confinement  for  per- 
sons awaiting  trial  and  convicted  offenders  serving  short  sentences.  This  part 
of  the  corrections  system  affects  more  people  than  any  other,  and  for  most  of- 
fenders, it  is  the  first  encounter  with  the  corrections  system. 

In  order  to  fully  appreciate  the  tragic  role  that  jails  play  in  our  criminal 
justice  system,  one  must  follow  the  typical  jail  inmate  through  the  criminal 
justice  system,  as  he  sees  it.  After  being  arrested,  he  finds  himself  in  the  county 
jail  where  he  must  stay  cut  off  from  the  outside  world  because  he  is  unable  to 
afford  the  bail  which  is  necessary  to  buy  his  pretrial  liberty.  He  will  remain 
in  jail  for  about  two  months,  subjected  to  brutal  physical  conditions  and  treat- 
ment. Eventually,  upon  the  advice  of  his  lawyer,  the  public  defender,  he  will 
plead  guilty  to  a  lesser  charge.  At  this  point,  his  standard  of  living  is  almost 
certain  to  rise.  He  will  probably  be  given  probation,  but  even  if  he  must  spend 
some  additional  time  in  jail,  he  will  be  subjected  to  less  severe  conditions  than 
before  he  pled  guilty.  If  he  is  unfortunate  enough  to  end  up  in  state  prison, 
he  is  one  of  a  small  minority  of  those  going  through  the  criminal  justice  system. 

Thus,  it  is  understandable  why  many  criminal  defendants  feel  that  they 
have  been  treated  unjustly.  The  deplorable  conditions  and  treatment  in  our  county 
jails  are  a  national  disgrace,  and  make  a  mockery  of  our  system  of  criminal 
justice. 

The  magnitude  of  the  jail  problem  is  indicated  by  the  National  Jail  Census 
conducted  by  the  United  States  Department  of  Justice.  As  of  March  15,  1070, 
local  jails  which  confine  inmates  for  48  hours  or  more  held  a  total  of  160.863 
persons.  Of  those  incarcerated,  52%  were  pre-trial  detainees,  5%  were  awaitimr 
further  legal  action  such  as  sentencing  or  appeal,  and  only  43%  were  sor\insr 
sentences.  The  State  of  California  contained  the  largest  inmate  population  with 
27,672,  or  17%  of  the  total.  The  only  other  states  with  more  than  10.000  inmates 
were  New  York  and  Texas  with  17,309  and  10,720,  respectively.  Another  study 
indicated  that  approximately  1,000,000  people  will  be  processed  through  Califor- 
nia jails  in  1971. 

Thus,  the  first  inquiry  should  be  who  these  citizens  are  and  whether  they 
should  be  in  jail  at  all.  Almost  everybody  in  jail  is  poor,  and  the  proportion  of 
minority  and  young  persons  in  jail  far  exceeds  their  proportion  of  the 
total  population.  Jails  are  also  heavily  populated  with  perpetrators  of  victimless 
crimes,  drunks,  prostitutes,  and  vagrants.  In  fact,  a  report  by  the  California 
Department  of  Corrections  called  the  Keldgord  Report,  just  released  to  the  public, 
states  that  drunks  do  not  belong  in  jail,  and  that  the  removal  of  alcoholic  of- 
fenders would  result  in  reducing  the  jail  population  by  50%  !  Almost  all  of  these 
persons  will  be  back  out  on  the  streets  eventually,  and  the  vast,  majority  will  be 
back  out  on  the  streets  within  a  short  time.  Very  few  of  those  incarcerated  need 
to  be  in  jail  to  protect  society. 

Perhaps  even  more  shocking  is  the  fact  that  over  half  of  the  citizens  incar- 
cerated in  our  jails  are  pre-trial  detainees,  presumed  innocent  by  the  law,  who 
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are  incarcerated  solely  because  they  could  not  afford  to  post  bail  pending  trial. 
A  majority  of  persona  accused  of  anything  more  than  petty  crimes  are  imprisoned 
pending  trial.  But  for  their  poverty,  a  substantial  portion  of  these  jailed  defend- 
-ants  would  never  suffer  any  imprisonement  because,  after  serving  their  pre- 
trial jail  term,  they  are  either  not  convicted  or  the  disposition  of  their  cases 
does  not  include  imprisonment.  The  financial  ability  to  post  bail  pending  trial 
is  currently  the  most  important  factor  in  determining  whether  a  defendant  will 
be  imprisoned  at  any  stage  of  our  criminal  justice  system. 

To  make  matters  even  worse,  pre-trial  detainees  are  subjected  to  the  psy- 
chological and  physical  deprivations  of  jail  life,  under  more  onerous  conditions 
than  are  imposed  on  convicted  defendants.  Studies  have  shown  that  pre-trial 
incarceration  has  other  adverse  effects :  on  preparation  for  trial,  retention  of 
employment,  relations  with  the  family,  attitudes  toward  social  justice,  the  out- 
come of  the  trial,  and  the  severity  of  the  sentence.  Pre-trial  detention  also  co- 
erces innocent  men  and  women  to  plead  guilty. 

It  is  one  of  the  ironies  of  our  time  that  persons  who  are  merely  charged  with 
an  offense  and  are  presumed  by  the  law  to  be  innocent,  must  suffer  these  conse- 
quences. The  fact  that  this  can  be  avoided  by  posting  bail  has  become  a  deep 
and  wounding  social  inequality,  increasingly  oppressive  to  the  poor.  The  feaeral 
bail  system  and  other  experimental  projects  have  shown  that  it  is  not  necessary 
to  imprison  poor  people  in  order  to  assure  their  presence  at  trial,  since  many 
alternatives  are  available. 

Obviously,  there  are  far  too  many,  and  the  wrong  kinds  of,  people  in  jail.  Such 
unnecessary  incarceration  has  obvious  counter-productive  effects  upon  thos*> 
wrongfully  imprisoned.  Moreover,  overcrowding  in  jails  impedes  whatever  valiw 
or  effectiveness  limited  institutional  programs  and  services  may  have. 

As  indicated  earlier,  all  persons  incarcerated  in  jail,  whether  they  need  be  in- 
carcerated or  not,  are  subjected  to  intolerable  living  conditions.  According  to  the 
National  Jail  Census,  eighty-six  percent  of  the  jails  provide  no  facilities  for 
exercise  or  recreation  for  their  inmates.  Nearly  90%  have  no  educational  facili- 
ties. Only  half  provide  medical  facilities ;  one  in  four  has  no  visiting  facility  ;  and 
there  are  47  institutions  (about  1.4%)  which  are  without  an  operating  flush 
toilet.  Inmates  in  our  jails  are  condemned  to  the  degrading  and  demoralizing  ex- 
perience of  long  hours  of  idleness  unrelieved  by  any  meaningful  recreational, 
educational  or  spiritual  opportunities.  Jails  also  subject  their  inmates  to  unsani- 
tary and  inhumane  physical  conditions,  cut  them  off  from  the  outside  world  and 
deprive  them  of  basic  freedoms.  When  a  person  enters  jail,  he  is  stripped  of  his 
personal  identity  and  dignity. 

Only  part  of  the  difficulties  which  must  be  remedied  result  from  purely  physi- 
cal conditions.  Other  of  the  difficulties  result  from  the  actions  and  attitudes  of 
those  vested  by  law  with  responsibility  for  the  maintenance  and  operations  of 
jails.  The  sad  reality  is  that  much  of  the  present  difficulty  stems  from  a  defen- 
sive clinging  to  outmoded  usages,  and  the  failure  to  use  some  ingenuity  or 
imagination  toward  making  the  best  of  what  is  already  at  hand. 

In  addition,  tyranny  inevitably  occurs  in  a  closed  society  when  some  men 
completely  control  the  lives  of  others.  Many  inmates  complain  of  constant  har- 
rassment  on  the  part  of  the  guards.  Authority  is  delegated  to  the  individual 
guard  who  may  or  may  not  be  trained,  who  may  or  may  not  be  conscientious, 
who  may  or  may  not  be  given  to  fits  of  anger,  maliciousness  or  sadism.  The  un- 
questioned control  and  decision  making  by  custodial  personnel  is  a  central  evil 
at  most  jails.  This  is  made  even  worse  because  most  jails  are  run  by  law  enforce- 
ment personnel  rather  than  by  those  trained  in  corrections. 

Jail  life  at  present  is  intolerable  because  the  system  fosters  violation  of  the 
public  trust  and  because  there  is  no  means  of  redressing  legitimate  grievances. 
Prisoners  are  punished  arbitrarily  and  often  according  to  tbe  whim  of  the 
guards.  I  would  agree  with  a  federal  judge  from  Ohio  who  stated  that:  "The 
crneltv  is  a  refined  sort,  much  more  comparable  to  the  Chinese  water  torture 
than  t">  such  ^ruditi^s  as  breaking  on  the  wheel." 

Accordingly,  it  is  not  at  all  surprising,  then,  that  jails  are  such  a  failure.  They 
have  not  reduced  crime  nor  do  they  rehabilitate  the  inmates.  They  are  simply 
inhumane  institutions  that  have  failed  to  fulfill  their  functions  while  at  the  same 
time  inflicting  irreparable  harm  upon  those  unfortunate  enough  to  be  incarcerated 
in  them. 

Jails  are  not  merely  failures,  but  they  are  expensive  as  well.  Currently,  at 
least  $500,000,000  is  spent  each  year  to  construct  and  operate  jails.  In  California 
the  figure  is  about  $75,000,000.  It  costs  about  $6.50  per  day  per  inmate  to  imprison 
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citizens  in  California's  jails.  If  that  kind  of  money  would  be  put  to  constructive 
uses,  rather  than  the  current  destructive  uses,  our  criminal  justice  system  just 
might  work. 

SANTA   RITA   REHABILITATION    CENTER 

The  Santa  Rita  Rehabilitation  Center,  the  county  jail  for  Alameda  County,  is 
a  concrete  example  of  the  generalizations  that  I  have  already  expressed.  For 
years  it  has  had  a  bad  reputation.  However,  the  situation  in  Alameda  County 
is  different  than  most  other  places  in  that  local  citizens  have  taken  an  active 
role  in  trying  to  ensure  humane  treatment  for  persons  incarcerated  in  Santa 
Rita.  There  have  been  active  citizen  groups,  publicity,  discussions,  picketing,  and 
many  lawsuits  attacking  the  conditions  and  treatment  at  Santa  Rita.  All  avenues 
for  reform  and  change  have  been  explored  and  tried,  often  with  some  "success". 
The  facility  that  the  Subcommittee  inspected  on  Saturday  reflects  substantially 
all  of  the  improvements  that  have  been  made  due  to  these  pressures.  It  is 
apparent  to  me  that  these  efforts  have  not  and  will  not  result  in  humane  condi- 
tions and  treatment  for  Santa  Rita's  inmates.  The  improved  Santa  Rita  is  still 
a  cruel  and  destructive  institution  which  inflicts  needless  human  suffering  upon 
thousands  of  inmates  every  year. 

Thus,  Santa  Rita  is  a  good  example  for  at  least  two  reasons.  Firstly,  the  condi- 
tions and  treatment  there  before  any  improvements  were  made  indicate  the 
disgusting  state  of  our  jails.  Secondly,  the  "improved"  Santa  Rita  shows  that 
merely  spending  money  to  improve  selected  physical  conditions  does  not  solve 
the  problem. 

With  that  in  mind,  I  would  like  to  relate  to  this  Subcommittee  some  of  my 
experiences  with  Santa  Rita.  I  have  filed  three  major  lawsuits  challenging  the 
conditions  and  treatment  at  Santa  Rita  and  have  been  working  in  every  way 
possible  to  improve  the  situation.  I  have  talked  to  thousands  of  inmates  in  the 
last  year  and  a  half.  In  addition,  I  have  inspected  the  Greystone  facility  about 
one  time  each  week  since  September,  1970,  pursuant  to  an  order  of  the  federal 
court. 

Santa  Rita  consists  of  both  barracks  for  minimum  security  inmates.  Grey- 
stone  for  maximum  security  inmates,  and  a  separate  maximum  security  facility 
for  women  inmates.  The  central  evil  at  Santa  Rita  is  the  maximum  security 
facilities,  as  is  the  case  in  most  other  jails.  The  Greystone  facility  is  used  to 
harbor  men  awaiting  trial  but  who  are  unable  to  raise  bail,  and  sentenced  in- 
mates who  are  being  disciplined  for  violation  of  jail  rules  while  in  the  barracks. 
I  still  cannot  understand  the  logic  behind  treating  pre-trial  detainees  the  same 
as  sentenced  prisoners  being  disciplined. 

The  following  is  an  accurate  description  of  the  conditions  and  treatment  to 
which  Greystone  inmates  were  subjected  as  recently  as  early  1971,  most  of  which 
still  exist. 

A.  They  are  locked  up  in  a  tiny,  drably  painted  7  foot  by  7  foot  cell  with  one 
cellmate  for  24  hours  a  day,  seven  days  a  week,  except  for  two  short  periods  each 
week.  The  cells  have  cold  floors,  poor  heating,  poor  ventilation,  leaky  plumbing, 
and  no  windows  to  the  outside.  The  "ceiling"  of  each  cell  is  actually  a  wire 
grating  which  allows  the  guards  to  peer  in  on  the  prisoners  as  if  the  guards 
were  zoo  keepers  and  the  prisoners  the  animals.  The  door  is  solid  with  only  a 
small  porthole.  The  cells  are  unsanitary,  and  the  guards  sweep  dirt  into  the 
cells  through  the  overhead  wire  grating- 

B.  They  have  no  opportunity  for  exercise  or  recreation,  and  are  often  kept 
in  these  tiny  cells  for  many  months. 

C.  While  confined  in  these  tiny  cells,  they  have  no  opportunity  to  associate 
with  or  talk  to  anybody  except  for  their  cellmate. 

D.  Twice  per  week,  in  large  groups,  they  are  herded  into  another  area  to 
shower  and  shave.  This  period  varies  from  about  V2  hour  to  2  hours.  This  is  the 
only  opportunity  to  shower,  and  the  showers  are  usually  cold. 

E.  The  reading  materinls  are  wholly  inadequate  in  both  quantity  and  quality, 
and  for  the  most  part  books  are  not  available.  In  practice  it  takes  a  favor  from 
or  a  bribe  to  a  trustee  to  get  even  a  book  of  inferior  quality.  No  law  books  or  legal 
materinls  are  available  in  Greystone. 

F.  There  are  no  educational  or  vocational  opportunities  or  work  programs 
available  to  the  prisoners  in  Greystone.  They  are  locked  up  in  a  tiny  cell 
and  deprived  of  any  intellectual  stimulation  and  unable  to  pursue  any  personal 
development. 
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G.  They  eat  their  meals  in  the  cells,  which  are  unsanitary.  The  food  is  served 
by  trustees  who  often  use  their  dirty  hands  to  dish  out  the  food  onto  unsanitary 
plates  and  pass  the  plates  into  the  unsanitary  cells. 

H  They  must  wear  prison  clothes  which  often  do  not  fit,  are  in  poor  condi- 
tion, and  are  dirty  and  smelly  before  changed.  They  are  given  clean  clothes, 
sheets  and  towels  in  an  unpredictable  manner  long  after  the  clothes,  sheets  and 
towels  are  dirty  and  smelly.  The  mattresses  and  blankets  are  usually  unsanitary- 

I  They  are  denied  the  protection  of  the  most  fundamental  and  essential  pre- 
ventive medical  practices.  They  are  not  asked  any  medical  questions  and  given 
no  medical  examinations,  despite  the  fact  that  they  are  often  detained  for  many 
months.  The  few  prisoners  who  manage  to  attract  the  attention  of  the  prison 
doctor  are  denied  the  bare  essentials  of  adequate  medical  care.  Dental  care  is 
limited  to  extracting  teeth.  There  is  no  drug  withdrawal  program.  There  is  no 
psychiatric  service  despite  the  fact  that  many  inmates  obviously  need  psychiatric 

care 

J  They  are  not  permitted  to  go  to  any  religious  services,  although  sometimes 
a  chaplain  visits  on  Sundays,  and  can  talk  through  the  porthole  in  their  cell 
doors.  _„,        ,.    ..    ,  ,         „ 

K  They  are  only  allowed  to  have  visitors  on  Sunday.  Only  a  limited  number  ot 
persons,  who  must  be  on  a  list  prepared  by  the  prisoner,  are  allowed  to  visit. 
The  visiting  conditions  do  not  allow  for  any  privacy.  The  prisoners  must  line  up 
shoulder  to  shoulder  behind  a  screen  in  an  open  yard.  The  visitors  are  lined  up 
shoulder  to  shoulder  about  6  feet  away  from  the  prisoners,  behind  a  wire.  The 
prisoners  and  visitors  must  shout  to  each  other  in  order  to  be  heard.  No 
conversation  is  private,  and  everybody,  including  the  guards,  can  listen  to  the 
conversations. 

L.  All  incoming  and  outgoing  letters  are  subject  to  censorship,  and  often  the 
mail  does  not  go  through.  There  is  a  limit  on  the  number  of  outgoing  letters 
for  each  prisoner  per  week.  There  are  limits  on  all  sorts  of  incoming  mail, 
including  newspapers,  books,  magazines  and  periodicals.  In  addition,  the  prison- 
ers do  not  have  access  to  a  telephone  to  make  out-going  calls  and  are  often 
denied  phone  calls  ordered  or  directed  by  judges. 

M.  Prisoners  who  have  court  appearances  are  awakened  at  approximately  2  :00 
A.M.  and  crowded  into  a  holding  cell.  They  usually  must  wait  there  for  5  or  6 
hours  before  they  are  shipped  to  court.  This  practice  makes  the  prisoners 
extremely  weary  and  directly  interferes  with  their  ability  to  defend  themselves 
when  they  get  to  court. 

N.  They  are  overcrowded  in  Greystone,  in  that  sometimes  there  are  more 
prisoners  placed  there  than  the  capacity  of  Greystone.  Some  of  the  new  inmates 
are  even  placed  in  the  "hole"  after  their  arrival  at  Santa  Rita,  and  told  there 
is  no  place  else  to  put  them.  The  "hole"  is  used  to  punish  prisoners  for  violation 
of  jail  rules. 

O.  It  is  the  general  and  uniform  practice  to  deny  Santa  Rita  prisoners  the 
minimum  safeguards  of  procedural  due  process  of  law  before  taking  severe 
disciplinary  action.  Punishment  is  imposed  arbitrarily  and  according  to  whim 
and  caprice. 

P.  Prisoners  are  placed  in  the  "hole"  for  punishment.  The  hole  consists  of 
cells  which  are  the  same  as  ordinary  cells  in  Greystone,  except  they  are  stripped 
of  everything  except  for  a  sink  and  toilet.  While  in  the  "hole"  an  inmate  is  not 
permitted  to  have  reading  material,  letters,  visitors,  or  cigarettes.  He  may  even 
be  placed  on  a  minimal  diet  which  consists  of  several  ounces  of  baby  food  or 
chopped  vegetables  in  a  drinking  cup. 

Q.  In  addition,  a  great  deal  of  harassment  goes  on  in  Greystone.  Many 
instances  are  documented  in  afiidavits  filed  in  federal  court.  I  can  recount 
numerous  horrible  examples,  but  time  does  not  permit.  If  the  committee  wants 
to  get  into  this  area,  I  am  prepared  to  give  more  details.  It  is  sufficient  to  say 
that  the  inmates  are  subject  to  the  total,  unquestioned  control  of  the  guards, 
who  often  abuse  their  authority. 

The  situation  was  clearly  intolerable,  and  the  pressures  for  change  were  evident. 
I  filed  34  affidavits  in  federal  court  in  my  effort  to  enjoin  such  conditions  and 
treatment.  These  were  affidavits  of  experts  who  inspected  Greystone  and  of 
many  unfortunate  men  who  were  imprisoned  therein.  The  former  warden  of 
the  Minnesota  State  prison  stated  that  inmates  in  Greystone  "live  under  condi- 
tions more  restrictive  than  do  men  in  the  segregation,  isolation,  or  death  row 
units  of  our  older,  maximum  security  prisons."  A  psychiatrist  stated  that  there 


149 

-was  an  "atmosphere  of  almost  unbelievable  dehumanization  and  personal  degra- 
dation," and  that  "the  conditions  of  Greystone  are  such  as  to  regularly  produce 
psychiatric  illness  in  the  inmates." 

The  Sheriff's  Department  and  Board  of  Supervisors  continued  to  deny  that 
these  cruel  and  destructive  practices  existed.  In  addition,  the  Sheriff's  Depart- 
ment defended  placing  pretrial  detainees  in  Greystone,  stating,  "From  the  point 
of  view  of  jail  administration,  it  is  not  helpful  to  refer  to  such  principles  as 
presumed  innocence."  As  was  expected,  the  public  officials  responsible  for  Grey- 
stone defended  what  they  had  done,  although  they  did  admit  the  need  for  and 
were  contemplating  some  improvement. 

On  March  11,  1971,  after  personally  visiting  and  inpecting  Santa  Rita,  federal 
Judge  Alfonso  J.  Zirpoli  concluded  : 

I  have  come  to  the  inescapable  conclusion  that  Greystone  should  be  razed 
to  the  ground.  Confinement  in  cells  at  Greystone  under  the  almost  unbelieve- 
able  conditions  that  prevail  there,  offends  elemental  concepts  of  decency 
and  is  of  such  shocking  and  debasing  character  as  to  constitute  cruel  and 
unusual  punishment  for  man  or  beast. 

Even  more  shocking  is  the  fact  that  in  East  Greystone,  and  subject  to 
cruel  and  unusual  punishment,  are  persons  who  are  awaiting  trail,  who 
have  yet  to  be  found  guilty,  and  who  are  presumed  under  the  law  to  be  in- 
nocent of  wrong-doing.  The  Constitution  prohibits  the  treatment  of  pretrial 
detainees  in  such  fashion.  In  fact,  the  Constitution  prohibits  such  treatment 
even  as  to  those  guiltv  of  heinous  felonies.  Brenneman  v.  Madigan,  No.  C  70 
1911  AJZ  (N.D.Cal.,  March  11.  1971). 
At  that  point,  it  appeared  that  Greystone  was  on  the  way  out.  Unfortunately, 
the  county  officials  resisted.  The  chairman  of  the  Alameda  County  Board  of  Su- 
pervisors assailed  Judge  Zirpoli  for  judicial  interference  and  said  that  mingling 
the  judicial  and  legislative  branches  of  government  could  lead  to  "anarchy  and 
dictatorship."  The  Sheriff's  Department  insisted  on  the  need  for  Greystone,  and 
plans  were  made  to  improve  rather  than  raze  Greystone. 

Since  that  time,  Greystone  and  Santa  Rita  have  improved  due  mainly  to  the 
lawsuits  that  I  have  filed  which  indicated  unconstitutional  behavior  on  the  part 
of  the  Sheriff's  Department  personnel.  However,  these  improvements  are  very 
disappointing  to  anyone  who  is  concerned  with  the  present  jail  system.  If  I  had 
to  be  confined  at  Santa  Rita.  I  would  find  it  better  now  than  six  months  ago. 
However,  I  would  still  find  it  disgusting,  destructive,  and  inhumane. 

In  short,  to  date  all  of  the  efforts  to  change  Santa  Rita  to  a  humane  institu- 
tion have  failed.  The  situation  has  improved,  but  the  necessary  basic  changes 
have  yet  to  occur  in  Alameda  County.  In  addition.  Santa  Rita  is  still  filled  with 
the  poor,  the  young,  the  minorities,  pre-trial  detainees,  drunks,  and  persons 
convicted  of  crimes  without  victims  and  crimes  of  poverty.  Most  of  these  unfor- 
tunate people  will  be  back  on  the  streets  of  Alameda  County  in  the  near  future. 
Santa  Rita  is  not  properly  serving  the  people  of  Alameda  County.  In  fact,  it  is 
inflicting  harm  upon  the  community  and  is  probably  counter-productive  in  terms 
of  preventing  additional  crime. 

SOLUTIONS 

At  this  point,  I  would  like  to  address  myself  to  some  possible  solutions  to  the 
current  situation.  Before  getting  into  specifics,  I  think  that  one  must  examine 
who  should  take  the  responsibility  for  reform.  Currently,  the  responsibility  for 
the  operation  of  jails  is  badly  fragmented  and  includes  the  local,  state,  and  fed- 
eral governments.  Furthermore,  any  meaningful  remedy  must  take  into  account 
both  physical  conditions,  and  actions  and  attitudes  of  public  officials.  They  blend 
into  one  another  and  are  interdependent.  New  jails  operated  essentially  like  the 
present  ones  will  certainly  not  solve  the  problem. 

With  that  in  mind,  it  should  be  obvious  that  change  by  current  jail  adminis- 
trators is  impossible.  Jail  administrators  are  usually  the  county  Sheriff's  De- 
partment, which  is  primarily  concerned  with  law  enforcement  rather  than  cor- 
rections. They  have  demonstrated  the  lack  of  necessary  intellectual  flexibility 
needed  for  necessary  innovations.  They  view  jail  inmates  as  their  enemies  rather 
than  fellow  human  beings  in  need  of  help.  Jail  administrators  have  had  a  virtual 
monopoly  control  over  jail  resources  and  jail  policy,  and  have  failed.  They  are 
naturally  uptight  and  defensive  about  their  failure.  The  jail  administrators  are 
poorly  prepared,  both  by  tradition  and  ideology,  to  nurture  their  own  replace- 
ment. 
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It  is  equally  apparent  that  county  government  is  not  the  answer,  as  evidenced' 
by  the  Santa  Rita  situation.  County  government  has  helped  create  the  cur- 
rent situation,  and  jail  reform  is  one  of  their  lowest  priorities.  County  gov- 
ernments, by  and  large,  have  neither  the  money  nor  the  expertise  to  solve  the 
jail  problem.  It  would  be  a  tremendous  triumph  of  hope  over  reality  to  think 
that  what  has  been  developed  in  years  of  conflicting  political  interests  and  by 
public  indifference  and  hostility  will  be  changed  by  those  who  are  completely 
embroiled  in  the  resultant  mess. 

In  recent  years,  the  courts  have  provided  the  principal  relief.  As  the  courts 
are  becoming  aware  that  many  jail  authorities  do  not  police  themselves  and 
indiscriminately  violate  the  constitutional  rights  of  prisoners,  they  are  insisting 
that  the  penal  institutions  operate  within  the  confines  of  the  United  States 
Constitution.  Although  I  have  a  number  of  jail  reform  cases  in  court  and 
plan  to  bring  more,  I  have  come  to  the  inescapable  conclusion  that  the  courts 
are  not  the  best  answer  to  these  pressing  problems.  Courts  only  act  when  cases 
are  before  them,  and  consequently  there  is  no  coordinated  program  to  upgrade 
the  county  jails.  The  judicial  activity  has  been  a  last  resort  to  stop  clearly 
unconstitutional  activity,  and  has  not  provided  a  coordinated  positive  ap- 
proach to  these  problems.  In  addition,  prisoners  participating  in  legal  actions 
risk  retaliation  from  jail  personnel.  It  is  essential  for  other  governmental 
agencies  to  assume  a  more  active  role. 

No  organ  of  government  is  better  suited  than  the  legislature  to  consider  the 
penological  developments  of  the  last  few  decades ;  to  set  standards  and  provide 
funds  for  humane  jails  which  only  incarcerate  those  citizens  who  are  a  danger 
to  the  community.  It  is  also  apparent  that  the  Congress  is  a  proper  organ  of 
government  to  provide  the  necessary  relief.  The  federal  government  is  already 
intimately  involved  with  this  national  problem.  In  addition,  jails  currently  de- 
prive inmates  of  rights  of  national  citizenship  guaranteed  by  the  United  States 
Constitution. 

One  very  clear  example  of  federal  involvement  in  reform  is  Santa  Rita.  The 
federal  government  pays  my  salary  and  that  of  other  legal  services  attorneys 
who  work  on  jail  problems.  The  federal  court  has  declared  confinement  in  Grey- 
stone  to  be  unconstitutional.  Finally,  the  federal  government  has  provided  much 
of  the  funds  necessary  to  improve  Greystone.  Thus,  it  has  been  the  federal 
government  that  has  been  primarily  responsible  for  the  changes  in  Greystone. 
although  the  federal  government  has  had  little  control  as  to  what  changes  would 
take  place.  It  would  seem  more  efficient  and  effective  for  the  Congress  to  take 
a  positive  coordinated  approach  rather  than  what  has  occurred  with  Santa  Rita. 

In  addition,  most  county  jails  house  federal  prisoners,  although  little  is  done 
to  ensure  that  these  prisoners  are  treated  properly.  Finally,  and  perhaps  most 
important,  only  the  federal  government  has  indicated  an  interest  and  the  re- 
sources to  remedy  the  problems.  Under  the  Omnibus  Crime  Control  Act,  Con- 
gress provided  funds  for  correctional  reform  to  be  administered  by  the  Law 
Enforcement  Assistance  Administration.  Congress  has  decreed  that  priority  must 
be  given  to  the  development  of  community  based  programs,  including  the  develop- 
ment of  regional  correctional  facilities  to  replace  county  jails.  It  seems  to  me  that 
this  program  can  be  expanded  and  developed  in  such  a  way  as  to  provide  a  hu- 
mane alternative  to  county  jails. 

I  emphasize  that  the  present  system  ought  to  be  abandoned  in  favor  of  new 
alternatives.  For  the  most  part,  it  would  be  futile  to  patch  up  and  continue 
county  jails  as  presently  constituted.  I  am  not  arguing  that  the  federal  govern- 
ment should  take  over  the  county  system  or  be  solely  responsible  for  correcting 
the  current  mess.  Every  public  official  ought  to  take  some  responsibility  for  re- 
form. However,  Congress  can  create  and  initially  fund  innovative  programs 
which  are  sorely  needed. 

The  first  priority,  and  most  important  reform,  is  to  reduce  the  jail  population 
so  that  only  the  people  who  need  to  be  in  jail  are  incarcerated.  Without  substan- 
tial reduction  in  the  number  of  incarcerated  persons,  it  is  doubtful  whether  mean- 
ingful changes  are  feasible  in  the  jail  system.  According  to  the  Keldgord  Report. 
"If  the  State  were  to  assure  humane  conditions  in  all  county  jails,  the  costs  would 
be  astronomical  ...  in  terms  of  large,  steel  and  concrete  maximum  and  mini- 
mum security  jails."  But  if  only  those  inmates  were  jailed  who  present  a  threat 
to  society,  then  "the  present  jails  might  very  well  be  able  to  handle  the  inmates 
remaining." 
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The  most  obvious  step  in  this  direction  would  be  to  remove  the  alcoholics  from 
jails.  Instead,  they  ought  to  be  given  medical  treatment  and  if  necessary,  placed 
in  detoxification  centers.  This  would  reduce  the  recidivism  rate  and  at  the  same 
time,  relieve  the  jails  of  overcrowding.  In  order  to  implement  this  reform,  money 
is  needed  to  build  and  operate  detoxification  centers.  This  same  approach  should 
be  used  for  drug  addicts. 

Another  change,  which  is  also  fundamental,  is  to  dramatically  reduce  the  num- 
ber of  pre-trial  detainees  currently  incarcerated  because  of  their  inability  to 
afford  bail.  In  many  instances,  summons  or  notices  to  appear  should  be  used  in 
place  of  arrest.  Those  persons  who  are  arrested  ought  to  be  presumptively  eligible 
for  pre-trial  release  on  individual  recognizance  unless  the  prosecution  can  affirma- 
tively demonstrate  that  the  defendant  will  not  appear  for  trial.  In  addition,  there 
is  a  whole  range  of  alternatives  between  jail  and  outright  release,  such  as  special 
probation  supervisors  or  release  to  the  custody  of  a  responsible  person  or  orga- 
nization. The  literature  on  pre-trial  detention  and  current  programs  demonstrate 
that  there  are  many  preferable  alternatives  to  jail  for  unconvicted  persons.  What 
is  needed  is  the  funding  and  implementation  of  these  programs.  For  those  persons 
who  must  remain  in  jail,  priority  should  be  given  on  the  trial  calendar. 

Another  step  to  reduce  the  jail  population  is  to  release  inmates  when  they  are 
prepared  for  release,  rather  than  waiting  until  their  sentence  is  complete.  In  Cali- 
fornia, the  local  government  is  authorized  to  do  this  through  parole.  However, 
according  to  the  Keldgord  Report,  the  conclusion  is  inescapable  that  provision  for 
parole  as  a  part  of  local  correctional  efforts  has  not  been  implemented. 

For  those  persons  who  must  remain  incarcerated,  alternatives  to  present  jails 
must  be  developed.  As  previously  indicated,  the  development  of  these  alternatives, 
designed  to  divert  offenders  from  county  jails  by  means  of  community  alterna- 
tives, should  not  be  controlled  by  those  presently  in  command  of  conventional  jail 
systems. 

In  developing  these  alternatives,  it  must  be  remembered  that  corrections  belongs 
to  the  community  and  therefore,  has  a  responsibility  to  not  only  involve  commu- 
nity volunteers  in  its  efforts,  but  also  to  make  its  operations  highly  visible  to  the 
community.  The  involvement  of  private  citizens  in  corrections,  which  is  currently 
discouraged,  would  go  far  to  open  up  the  system  to  public  view  and  insure  that 
correctional  programs  make  sense.  The  policy  should  not  be  to  isolate  the  prisoner 
as  an  antisocial  misfit,  but  rather  to  maintain  his  contacts  with  life  outside,  a  life 
to  which  he  will  eventually  return. 

These  new  facilities  ought  to  be  community  based,  not  institutionally  based 
and  bureaucratically  controlled.  They  should  be  small  and  personal,  located  close 
to  the  community  where  the  person  lives.  There  should  be  more  civil  staff,  and 
concern  for  the  individual  problems  of  the  inmates. 

These  community  correctional  facilities  must  provide  a  range  of  services  that 
meet  the  needs  of  the  "inmates",  to  help  them  unravel  their  complicated  lives 
before  release.  These  services  should  include  group  and  individual  conuseling 
programs,  basic  and  remedial  educational  programs,  vocational  training,  work 
nnd  study  release  programs,  religious  programs,  recreational  programs,  and  un- 
limited visiting  and  contact  with  family  members.  Inmates  ought  to  be  given 
individual  responsibility  and  not  forced  to  respond  in  a  child-like  fashion.  In 
addition,  they  should  not  be  forced  to  participate  in  any  kind  of  program. 

Reintegration  into  the  community  and  not  mere  confinement  of  the  offender 
should  be  a  major  responsibility  of  the  correctional  facility.  Currently,  this  is  not 
the  case  and  little  or  no  consideration  is  given  to  release.  Programs  must  include 
helping  the  inmate  find  work  upon  release.  Most  inmates  are  poor,  do  not  have 
ready  employment  upon  release,  and  do  not  have  families  to  support  them.  Ac- 
cordingly, they  should  be  able  to  work  at  jobs  which  pay  them  a  little  money  so 
that  they  could  save  for  the  day  of  release.  Otherwise,  these  inmates  are  likely  to 
end  up  in  trouble  a  short  time  after  release.  The  correctional  facility  should  also 
allow  conjugal  visits,  as  a  person's  sex  drive  does  not  cease  when  he  is  incarcer- 
ated. Finally,  efforts  should  be  made  to  reduce  the  stigma  attached  to  a  person 
who  has  been  in  jail.  After  he  has  paid  his  debt  to  society,  he  should  be  judged 
on  his  ability. 

At  the  very  least,  the  community  has  a  moral  and  legal  obligation  to  guarantee 
the  incarcerated  individual's  safety  and  to  provide  him  with  living  conditions 
which  allow  him  to  maintain  mental  and  physical  well-being.  The  federal  govern- 
ment has  undertaken  a  responsibility  to  assist  the  counties  financially  in  their 
^correctional  efforts,  but  has  not  set  minimum  standards  for  these  institutions  to 
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which  the  money  is  furnished.  I  think  that  certain  minimum  standards  should 
be  required  for  any  county  jail  or  community  correctional  facility  that  obtains 
federal  funds.  These  standards  should  cover  living  conditions,  treatment,  classi- 
fication procedures,  and  disciplinary  procedures. 

Finally,  I  think  that  it  is  important  to  provide  outsiders  to  screen  prisoners' 
complaints.  This  should  include  both  ombudsmen  and  attorneys  who  are  in  no 
way  connected  to  the  correction  establishment.  Jails,  like  all  other  institutions, 
should  be  subject  to  public  scrutiny  and  the  rule  of  law. 

In  conclusion,  enough  words  have  been  written  about  the  intolerable,  over- 
loaded, neglected,  expensive,  cruel,  and  inefficient  jail  system.  The  time  is  long 
overdue  for  effective  action,  not  more  studies,  to  get  the  American  jail  system  off 
its  present  disaster  course  of  human  destruction  and  self -defeat.  Isolation  within 
such  punitive  and  barbaric  environments  deprives  inmates  of  fundamental  hu- 
man rights,  and  promotes  a  hostile  attitude  towards  law  enforcement  officials,  the 
correctional  process,  and  the  community  itself.  The  ultimate  victim  of  correc- 
tional failure  is  the  citizen.  The  existence  of  our  present  jail  system  threatens 
the  moral  fabric  of  our  society,  and  can  only  further,  rather  than  prevent,  the 
commission  of  more  crimes. 
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Statement  by  Philip  G.  Zimbardo,  Ph.  D.,  Professor  of  Psychology,  Stanford 

University 

The  Psychological  Power  and  Pathology  of  Imprisonment 

source  credibility 

(a)  Professional,  academic  credentials 

Since  graduating  from  Tale  University  in  1959  with  a  Ph.  D.,  I  have  taught 
at  Yale,  New  York  University,  Columbia  and  Stanford.  I  am  presently  Full 
Professor  of  Psychology  at  Stanford  and  Director  of  the  Social  Psychology 
Training  Program.  This  year  I  am  a  Fellow  at  the  Center  for  Advanced  Study 
in  the  Behavioral  Sciences.  I  am  the  author  of  6  books  and  about  40  research 
articles.  One  book,  Psychology  and  Life,  is  a  leading  text  in  introductory  psychol- 
ogy courses  read  by  over  100,000  students  a  year.  As  a  recipient  of  federal 
research  grants  from  the  National  Science  Foundation,  the  National  Institutes 
of  Mental  Health  and  the  Office  of  Naval  Research,  I  have  studied  extensively 
problems  of  "Attitudes  and  Behavior  Change,"  "Social  Motivation,"  "Loss  of 
Control  over  Behavior,"  "Dehumanization"  and  "Violence." 

(6)  Expertise  re:  Prisons,  crime  law  enforcement 

I  have  done  research,  written  articles  about,  and  presented  an  invited  address 
to  the  National  Conference  on  Law  Enforcement  on  "The  Psychology  of  Police 
Confessions."  This  work  analyzed  the  use  of  psychological  coercion  tactics  to  elicit 
confessions  and  admissions  from  suspects  and  evidence  from  witnesses  during 
interrogation  by  detectives. 

I  have  organized  and  taught  an  accredited  course  at  Stanford  this  summer  on 
"The  Psychology  of  Imprisonment." 

This  course  was  co-taught  by  Mr.  Carlo  Prescott,  a  former  prisoner  of  sixteen 
years  at  San  Quentin,  Soledad,  Folsom,  Chino  and  other  California  prisons. 

In  addition  to  preparation  for  this  course  and  knowledge  gained  in  it,  I  have 
learned  much  about  the  mentality  developed  by  the  prison  experience  from  over 
a  hundred  hours  of  discussion  with  Prescott,  as  well  as  other  former  convicts, 
parole  officers,  a  former  prison  lieutenant,  a  chaplain,  a  half-way  house  staff, 
and  lawyers. 

The  major  reason  I  have  been  invited  to  this  hearing  is  because  I  have  re- 
cently conducted  a  unique  experiment  in  which  we  created  a  simulated  prison 
at  Stanford  University  and  observed  the  unbelievably  powerful  effects  imprison- 
ment had  on  "prisoners,"  "guards,"  and  "administrative  staff."  The  study  has 
been  given  extensive  coverage  in  the  press  (reported  in  Life  10/15/71)  and  will 
be  shown  as  a  feature  on  NBC's  monthly  news  show  Chronolog,  November  26. 
I  will  submit  a  full  report  of  its  finding  to  this  committee  in  about  two  months 
when  we  have  analyzed  all  the  data. 

Finally,  having  grown  up  in  the  South  East  Bronx  section  of  New  York  City, 
a  traditionally  high  crime,  "ghetto  area,"  many  of  my  friends  served  time  in 
New  York  jails,  and  shared  their  experiences  with  me. 
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(c)  Biases 

I  am  personally  committed  to  using  the  knowledge  I  have  gained  as  a  trained 
psychologist  to  improve  the  social  environment  which  affects  how  people  relate 
to  each  other  and  how  they  develop  a  sense  of  self -dignity  and  self-fulfillment. 
My  goal  is  to  understand  better  those  factors  which  limit  the  fullest  develop- 
ment of  human  potential;  to  discover  the  socially  imposed  and  self-inflicted 
constraints  which  cripple  people  psychologically.  In  so  doing,  I  examine  and 
question  basic  assumptions  underlying  all  forms  of  behavioral  control,  whether 
they  be  institutionalized,  as  is  the  case  with  so-called  "correctional"  institu- 
tions, or  informal,  as  is  the  case  with  interpersonal  tactics  we  all  utilize  to 
limit  some  other  individual's  freedom. 

The  idealistic  goal  of  these  observations  and  investigations  is  to  help  effect 
social  change  through  productive  social  action.  The  end  state  of  this  change  is 
an  individual  whose  life  is  one  of  joy,  not  desperation,  who  perceives  he/she  has 
meaningful  choices  and  is  free  to  make  them,  who  is  able  to  assume  responsibil- 
ity for  such  decisions,  and  who  is  dedicated  to  promoting,  rather  than  im- 
prisoning, the  growth  of  all  other  fellow  human  beings.  A  collection  of  such  in- 
dividuals constitutes  the  kind  of  society  in  which  I  would  want  to  live.  Blind 
loyalty  to  anything  less  is  selling  short  the  human  potential  for  creating  such 
a  nation  and  reducing  our  chances  of  ever  having  true  psychological  freedom 
and  liberty. 

"I  was  recently  released  from  'solitary  confinement'  after  being  held 
therein  for  37  months  [months!].  A  silent  system  was  imposed  upon  me  and 
to  even  'whisper'  to  the  man  in  the  next  cell  resulted  in  being  beaten  by 
guards,  sprayed  with  chemical  mace,  black-jacked,  stomped,  and  thrown  into 
a  'strip-cell'  naked  to  sleep  on  a  concrete  floor  without  bedding,  covering, 
wash  basin,  or  even  a  toilet.  The  floor  served  as  toilet  and  bed,  and  even 
there  the  'silent  system'  was  enforced.  To  let  a  'moan'  escape  your  lips  be- 
cause of  the  pain  and  discomfort  .  .  .  resulted  in  another  beating.  I  spent 
not  days,  but  months  there  during  my  37  months  in  solitary  ...  I  have 
filed  every  writ  possible  against  the  administrative  acts  of  brutality.  The 
State  Courts  have  all  denied  the  petitions.  Because  of  my  refusal  to  let  the 
'things  die  down'  and  'forget'  all  that  happened  during  my  37  months  in 

solitary  ...  I  am  the  most  hated  prisoner  in Penitentiary, 

and  called  a  'hard-core  incorrigible.' 

"Professor  Zimbardo,  maybe  I  am  an  incorrigible,  but  if  true,  it's  because 
I  would  rather  die  than  to  accept  being  treated  less  than  a  human  being. 
I  have  never  complained  of  my  prison  sentence  as  being  unjustified  except 
through  legal  means  of  appeals.  I  have  never  put  a  knife  on  a  guard's  throat 
and  demanded  my  release.  I  know  that  thieves  must  be  punished  and  I  don't 
justify  stealing,  even  though  I  am  a  thief  myself.  But  now  I  don't  think  I 
will  be  a  thief  when  I  am  released.  No,  I'm  not  rehabilitated.  It's  just  that 
I  no  longer  think  of  becoming  wealthy  by  stealing.  I  now  only  think  of  'kill- 
ing.' Killing  those  who  have  beaten  me  and  treated  me  as  if  I  were  a  dog. 
I  hope  and  pray  for  the  sake  of  my  own  soul  and  future  life  of  freedom,  that 
I  am  able  to  overcome  the  bitterness  and  hatred  which  eats  daily  at  my  soul, 
but  I  know  to  overcome  it  will  not  be  easy." 
This  eloquent  plea  for  prison  reform,  for  humane  treatment  of  human  beings, 
for  the  basic  dignity  that  is  the  right  of  every  American,  came  to  me  this  week 
in  a  letter  from  a  prisoner,  who  cannot  be  identified  because  he  is  still  part  of  a 
state  correctional  institution.  He  sent  it  to  me  because  he  read  of  an  experiment 
I  conducted  recently  at  Stanford  University.  In  an  attempt  to  understand  just 
what  it  means  psychologically  to  be  a  prisoner  or  a  prison  guard,  we  created  our 
own  prison.  We  carefully  screened  over  70  volunteers  who  answered  an  ad  in 
the  Palo  Alto  City  newspaper  and  ended  up  with  about  two  dozen  young  men 
who  were  selected  to  be  part  of  this  study.  They  were  mature,  emotionally 
stable,  normal,  intelligent  college  students  from  middle  class  homes  throughout 
the  United  States  and  Canada.  They  appeared  to  represent  the  "cream  of  the 
crop"  of  this  generation.  None  had  any  criminal  record  and  all  were  relatively 
homogeneous  on  many  dimensions  initially. 

Half  were  arbitrarily  designated  as  "prisoners"  by  a  flip  of  a  coin,  the  others 
as  "guards."  These  were  the  roles  they  were  to  play  in  our  simulated  prison. 
The  guards  were  made  aware  of  the  potential  seriousness  and  danger  of  the 
situation,  and  their  own  vulnerability.  They  made  up  their  own  formal  rules  for 
maintaining  law,  order,  and  respect,  and  were  generally  free  to  improvise  new 
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•ones  during  their  8-hour,  3-man  shifts.  The  prisoners  were  unexpectedly  picked 
up  at  their  homes  by  a  Gity  policeman  in  a  squad  car,  searched,  handcuffed, 
fingerprinted,  booked  at  the  Station  House,  and  taken  blindfolded  to  our  jail. 
There  they  were  stripped,  deloused,  put  into  a  uniform,  given  a  number,  and 
put  into  a  cell  with  two  other  prisoners  where  they  expected  to  live  for  the 
next  two  weeks.  The  pay  was  good  ($15  a  day)  and  their  motivation  was  to 
make  money. 

We  observed  and  recorded  on  videotape  the  events  that  occurred  in  the  prison, 
and  we  interviewed  and  tested  the  prisoners  and  guards  at  various  points  through- 
out the  study.  These  data  will  be  available  to  the  committee  in  a  forthcoming 
report.  Some  of  the  videotapes  of  the  actual  encounters  between  the  prisoners 
and  guards  can  be  seen  on  the  NBC  news  features  Chronolog,  November  26,  1971. 
In  the  short  time  available  at  this  hearing,  I  can  only  outline  the  major  re- 
sults of  this  experiment,  and  then  briefly  relate  them  to  the  "experiment" 
which  our  society  is  conducting  using  involuntary  subjects.  Finally,  I  wish  to 
suggest  some  modest  proposals  to  help  make  "real"  prisons  become  more  suc- 
cessful experiments. 

At  the  end  of  only  six  days  we  had  to  close  down  our  mock  prison  because 
what  we  saw  was  frightening.  It  was  no  longer  apparent  to  us  or  most  of  the 
subjects  where  they  ended  and  their  roles  began.  The  majority  had  indeed  be- 
come "prisoners"  or  "guards,"  no  longer  able  to  clearly  differentiate  between 
role-playing  and  self.  There  were  dramatic  changes  in  virtually  every  aspect 
of  their  behavior,  thinking  and  feeling.  In  less  than  a  week,  the  experience  of 
imprisonment  undid  (temporarily)  a  lifetime  of  learning;  human  values  were 
suspended,  self-concepts  were  challenged,  and  the  ugliest,  most  base,  pathological 
side  of  human  nature  surfaced.  We  were  horrified  because  we  saw  some  boys 
("guards")  treat  other  boys  as  if  they  were  despicable  animals,  taking  pleasure 
in  cruelty,  while  other  boys  ("prisoners")  became  servile,  dehumanized  robots 
who  thought  only  of  escape,  of  their  own  individual  survival,  and  of  their  mount- 
ing hatred  of  the  guards. 

We  had  to  release  three  "prisoners"  in  the  first  four  days  because  they  had 
such  acute  situational  traumatic  reactions  as  hysterical  crying,  confusion  in 
thinking,  and  severe  depression.  Others  begged  to  be  "paroled,"  and  all  but 
three  were  willing  to  forfeit  all  the  money  they  had  earned  if  they  could  be 
"paroled."  By  then,  the  fifth  day,  they  had  been  so  programmed  to  think  of 
themselves  as  "prisoners,"  that  when  their  request  for  "parole"  was  denied,  they 
returned  docilely  to  their  cells.  Now,  had  they  been  thinking  as  college  stu- 
dents acting  in  an  oppressive  experiment,  they  would  have  quit  once  they  no 
longer  wanted  the  $15  a  day  we  used  as  our  only  incentive.  However,  the  reality 
was  not  "quitting  an  experiment,"  but  "being  paroled  by  the  parole  board  from 
the  Stanford  County  Jail."  By  the  last  days,  the  earlier  solidarity  among  the 
prisoners  (systematically  broken  by  the  guards)  dissolved  into  "each  man  for 
himself."  Finally,  when  one  of  their  fellows  was  put  in  solitary  confinement 
(a  small  closet)  for  refusing  to  eat,  the  prisoners  were  given  a  choice  by  one  of 
the  guards :  give  up  their  blankets  and  the  "incorrigible  prisoner"  would  be  let 
out,  or  keep  their  blankets  and  he  would  be  kept  in  all  night.  They  voted  to  keep 
their  blankets  and  to  abandon  their  brother,  a  suffering  prisoner. 

About  a  third  of  the  guards  became  tyrannical  in  their  arbitrary  use  of  power, 
in  enjoying  their  control  over  other  people.  They  were  corrupted  by  the  power 
of  their  roles  and  became  quite  inventive  in  their  techniques  of  breaking  the 
spirit  of  the  prisoners  and  making  them  feel  they  were  worthless.  Some  of  the 
guards  merely  did  their  jobs  as  "tough  but  fair"  correctional  officers.  Several 
were  "good  guards"  from  the  prisoners'  point  of  view,  since  they  did  them  small 
favors  and  were  friendly.  However,  no  "good  guard"  or  any  other  one  ever  inter- 
fered with  a  command  by  any  of  the  "bad  guards" ;  they  never  intervened  on 
the  side  of  the  prisoners,  they  never  told  the  others  to  ease  off  because  it  was 
only  an  experiment,  and  they  never  even  came  to  me  as  Prison  Superintendent 
or  Experimenter  in  charge  to  complain.  In  part,  they  were  "good"  because  the 
others  were  "bad" ;  they  needed  the  others  to  help  establish  their  own  egos  in  a 
positive  light.  In  a  sense,  they  perpetuated  the  prison  more  than  the  other  guards 
because  their  own  needs  to  be  liked  prevented  them  from  disobeying  or  violat- 
ing the  implicit  guard's  code.  At  the  same  time,  the  act  of  befriending  the  pris- 
oners created  a  social  reality  which  made  the  prisoners  less  likely  to  rebel. 

By  the  end  of  the  week,  the  experiment  had  become  a  reality,  as  if  it  were 
a  Pirandello  play  directed  by  Kafka  that  just  keeps  going  after  the  audience  has 
left.  The  consultant  for  our  prison,  Carlo  Prescott,  an  ex-con  with  16  years  im- 
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prisomnent  in  California's  jails,  would  get  so  depressed  and  furious  each  time 
he  visited  our  prison,  because  of  its  psychological  similarity  to  his  experiences, 
that  he  would  have  to  leave.  A  Catholic  priest,  who  was  a  former  prison  chaplain 
in  Washington,  D.C.,  talked  to  our  "prisoners"  after  four  days  and  said  they 
were  just  like  the  "first-timers"  he  had  seen. 

But  in  the  end,  I  called  off  the  experiment  not  because  of  the  horror  I  saw  out 
there  in  the  prison  yard,  but  because  of  the  horror  of  realizing  that  J  could  have 
easily  traded  places  with  the  most  brutal  guard,  or  become  the  weakest  prisoner 
full  of  hate  at  being  so  powerless  that  I  could  not  eat,  sleep  or  go  to  the  toilet 
without  permission  of  the  authorities.  J  could  have  become  Calley  at  My  Lai, 
George  Jackson  at  San  Quentin,  one  of  the  men  at  Attica,  or  the  prisoner  quoted 
at  the  beginning  of  this  report.  I  believe  you  could  too. 

Significance  of  these  findings 

(1)  Individual  behavior  is  largely  under  the  control  of  social  forces  and  en- 
vironmental contingencies  rather  than  "personality  traits,"  "character,"  "will 
power"  or  other  empirically  unvalidated  constructs.  Thus  we  create  an  illusion 
of  freedom  by  attributing  more  internal  control  to  ourselves,  to  the  individual, 
than  actually  exists.  We  thus  underestimate  the  power  and  pervasiveness  of 
situational  controls  over  behavior  because:  (a)  they  are  often  non-obvious  and 
subtle,  (b)  we  often  can  avoid  entering  situations  where  we  might  be  so  con- 
trolled, (c)  we  label  as  "weak"  or  "deviant"  people  in  those  situations  who  do 
behave  differently  from  how  we  believe  we  would. 

Each  of  us  carries  around  in  our  heads  a  favorable  self-image  in  which  we  are 
essentially  just,  fair,  humane,  understanding,  etc.  For  example,  we  could  not 
imagine  inflicting  pain  on  others  without  much  provocation,  or  hurting  people 
who  had  done  nothing  to  us,  who  in  fact  were  even  liked  by  us.  However,  there  is 
a  growing  body  of  social  psychological  research  which  underscores  the  conclusion 
derived  from  this  prison  study.  Many  people,  perhaps  the  majority,  can  be  made 
to  do  almost  anything  when  put  into  psychologically  compelling  situations — 
regardless  of  their  morals,  ethics,  values,  attitudes,  beliefs,  or  personal  convic- 
tions. My  colleague,  Stanley  Milgram,  has  shown  that  more  than  sixty  percent  of 
the  population  will  deliver  what  they  think  is  a  series  of  painful  electric  shocks 
to  another  person  even  after  the  victim  cries  for  mercy,  begs  them  to  stop,  and 
then  apparently  passes  out.  The  subjects  complained  that  they  did  not  want  to 
hurt  him  more,  but  blindly  obeyed  the  command  of  the  authority  figure  (the 
experimenter)  who  said  that  they  must  go  on.  In  my  research  on  violence,  I  have 
seen  mild-manned  co-eds  repeatedly  give  "shocks"  (which  they  thought  were 
causing  pain)  to  another  girl,  a  stranger  whom  they  had  rated  very  favorably, 
simply  by  being  made  to  feel  anonymous  and  put  in  a  situation  where  they  were 
expected  to  engage  in  this  activity. 

Observers  of  these  and  similar  experimental  situations  never  predict  their  out- 
comes, and  estimate  that  it  is  unlikely  that  they  themselves  would  behave  simi- 
larly. They  can  be  so  confident  only  when  they  are  outside  the  situation,  but  since 
the  majority  of  people  in  these  studies  do  act  in  these  "non-rational,"  "non- 
obvious"  ways,  then  it  follows  that  the  majority  of  observers  would  also  succumb 
to  the  social  psychological  forces  in  the  situation. 

(2)  With  regard  to  prisons,  we  can  state  that  the  mere  act  of  assigning  labels 
to  people,  such  as  "prisoners"  and  "guards,"  and  putting  them  into  a  situation 
where  those  labels  acquire  validity  and  meaning,  is  sufficient  to  elicit  pathological 
behavior.  This  pathology  is  not  predictable  from  any  available  diagnostic  indi- 
cators we  have  in  the  social  sciences,  and  is  extreme  enough  to  modify  in  very 
significant  ways  fundamental  attitudes  and  behavior.  The  prison  situation,  as 
presently  arranged,  is  guaranteed  to  generate  severe  enough  pathological  reac- 
tions in  both  guards  and  prisoners  as  to  debase  their  humanity,  lower  their  feel- 
ings of  self -worth,  and  make  it  difficult  for  them  to  be  part  of  a  society  outside  of 
their  prison. 

General  conclusions  and  specific  recommendations  for  reform 

Prison  is  any  situation  in  which  one  person's  freedom  and  liberty  are  denied 
by  virtue  of  the  arbitrary  power  exercised  by  another  person  or  group.  Thus  our 
prisons  of  concrete  and  steel  are  only  metaphors  for  the  social  prisons  we  create 
and  maintain  through  enforced  poverty,  racism,  sexism,  and  other  forms  of  social 
injustice.  They  are  also  the  physical  symbol  of  the  psychological  prisons  we  create 
for  others,  by  making  even  our  loved  ones  feel  inadequate  or  self-conscious,  and, 
worst  of  all,  the  imprisonment  we  impose  on  our  own  minds  and  actions  through 
neurotic  fears. 
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The  need  for  "prison  reform,"  then,  is  a  cry  not  only  to  change  the  operating 
procedures  of  our  penal  institutions,  but  a  more  basic  plea  to  change  the  condi- 
tions in  our  society  which  make  us  all  prisoners,  all  less  happy,  less  productive, 
less  free  to  grow,  and  less  concerned  about  our  brothers  than  about  our  own 
survival. 

Our  national  leaders  for  years  have  been  pointing  to  the  enemies  of  freedom, 
to  the  fascist  or  communist  threat  to  the  American  way  of  life.  In  so  doing,  they 
have  overlooked  the  threat  of  social  anarchy  that  is  building  within  our  own 
country  without  any  outside  agitation.  As  soon  as  a  person  comes  to  the  realiza- 
tion that  he  is  being  "imprisoned"  by  his  society  or  individuals  in  it,  then,  in  the 
best  American  tradition,  he  demands  liberty  and  rebels,  accepting  death  as  an 
alternative.  The  third  alternative,  however,  is  to  allow  oneself  to  become  a  "good 
prisoner,"  docile,  cooperative,  uncomplaining,  conforming  in  thought  and  com- 
plying in  deed. 

Our  prison  authorities  now  point  to  the  "militant  agitators"  who  are  still 
vaguely  part  of  some  communist  plot,  as  the  irresponsible,  "incorrigible"  trouble- 
makers. They  imply  that  there  would  be  no  trouble,  riots,  hostage's,  or  deaths  if 
it  weren't  for  this  small  band  of  "bad  prisoners."  In  other1  words,  if  they  could 
break  these  men,  then  everything  would  return  to  "normal"  again  in  the  life  of 
our  nation's  prisons. 

The  riots  in  prison  are  coming  from  within — from  within  every  man  and  woman 
who  refuses  to  let  The  System  turn  them  into  an  object,  a  number,  a  thing,  or  a 
no-thing.  It  is  not  Communist-inspired,  but  inspired  by  the  spirit  of  American 
freedom.  No  man  wants  to  be  enslaved.  To  be  powerless,  to  be  subject  to  the  arbi- 
trary exercise  of  power,  to  not  be  recognized  as  a  human  being  is  to  be  a  slave. 

To  be  a  "militant  prisoner"  is  to  become  aware  that  the  physical  jails  are 
but  more  blatant  extensions  of  the  forms  of  social  and  psychological  oppression 
experienced  daily  in  the  nation's  ghettoes.  They  are  trying  to  awaken  the  con- 
science of  the  nation  to  the  ways  in  which  the  American  ideals'  are  being  per- 
verted in  the  name  of  "justice,"  but  actually  under  the  banner  of  apathy,  fear, 
and  hatred.  If  we  do  not  listen  to  the  pleas  of  the  prisoners  at  Attica  to  be  treated 
like  human  beings,  then  we  all  have  become  brutalized  by  our  priorities  for  prop- 
erty rights  over  human  rights.  The  consequence  will  not  only  be  more  prison 
riots,  but  a  loss  of  all  those  ideals  on  which  this  country  was  founded. 

Recommendations : 

(1)  Do  not  demand  simple  solutions  for  the  complex  problems  of  crime  and 
law  enforcement. 

(2)  Do  continue  to  search  for  solutions,  to  question  all  assumptions  regarding 
the  causes  of  crime,  the  nature  of  the  criminal,  and  the  function  of  prisons. 
Support  research  which  might  provide  some  answers  to  these  issues,  and  con- 
tinue to  keep  the  legislature  and  the  public  informed  about  these  issues. 

(3)  Put  the  specific  question  of  prison  reform  in  the  broader  context  of  societal 
reforms  and  social  injustice  which  may  account  for  why  many  commit  crimes  in 
the  first  place. 

(4)  Investigate  the  public's  latent  attitudes  about  punishment  and  retribution, 
and  then  initiate  programs  to  reeducate  the  public  as  to  the  rehabilitative  pur- 
poses and  goals  of  our  correctional  institutions. 

(5)  Insist  that  judges  have  a  continuing  interest  in  what  happens  to  people 
they  sentence. 

(6)  Help  make  the  public  aware  that  they  own  the  prisons,  and  that  their  busi- 
ness is  failing.  The  seventy  percent  recidivism  rate,  and  the  escalation  in  severity 
of  crimes  committed  by  graduates  of  our  prisons  are  evidence  that  current  prisons 
fail  to  rehabilitate  the  inmates  in  any  positive  way.  Rather,  they  are  breeding 
grounds  for  hatred  of  the  establishment,  a  hatred  that  makes  every  citizen  a 
target  of  violent  assault.  Prisons  are  a  bad  investment  for  us  taxpayers.  Until 
now  we  have  not  cared,  we  have  turned  over  to  wardens  and  prison  "authorities" 
the  unpleasant  job  of  keeping  people  who  threaten  us  out  of  our  sight.  Now  we 
are  shocked  to  learn  that  their  management  practices  have  failed  to  improve  the 
product,  and  instead  they  are  turning  petty  thieves  into  murderers.  We  must 
insist  upon  new  management  or  improved  operating  procedures. 

(7)  Remove  the  cloak  of  secrecy  from  the  prisons.  Prisoners  claim  they  are 
brutalized  by  the  guards,  guards  say  it  is  a  lie.  Where  is  the  impartial  test  of 
the  truth  in  such  a  situation?  Prison  officials  have  forgotten  that  they  work  for  us, 
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that  they  are  only  public  servants  whose  salaries  are  paid  by  our  taxes.  They 
act  as  if  it  is  their  prison,  like  a  child  with  a  toy  he  won't  share.  Neither  lawyers, 
judges,  the  legislature,  nor  the  public  are  allowed  into  prisons  to  ascertain  the 
truth  unless  the  visit  is  sanctioned  by  "authorities"  and  until  all  is  prepared 
for  their  visit.  I  was  shocked  to  learn  that  my  request  to  join  this  committee's 
tour  of  San  Quentin  and  Soledad  was  refused,  as  was  that  of  the  news  media. 
However,  after  talking  with  convicts,  it  is  apparent  that  such  a  guided  tour 
would  be  the  same  kind  an  American  general  would  get  in  Moscow.  Did  this 
comittee  visit  A  section  of  the  South  Block,  the  upper  floors  of  the  adjustment 
center,  B  section,  third  tier,  any  floor  above  the  bottom  one  in  the  hospital? 
II;  is  likely  they  did  not,  because  these  aire  not  part  of  the  prison's  "show  rooms" 
in  San  Quentin. 

(8)  There  should  be  an  ombudsman  in  every  prison,  not  under  the  pay  or  con- 
trol of  the  prison  authority,  responsible  only  to  the  courts,  state  legislature 
and  the  public.  Such  a  person  could  report  on  violations  of  constitutional  and 
human  rights. 

(9)  Guards  must  be  given  better  training  than  they  now  receive  for  the  diffi- 
cult job  society  imposes  upon  them.  To  be  a  prison  guard  as  now  constituted 
is  to  be  put  in  a  situation  of  constant  threat  from  within  the  prison,  with  no 
social  recognition  from  the  society  at  large.  As  was  shown  graphically  at  At- 
tica, prison  guards  are  also  prisoners  of  the  system  who  can  be  sacrificed  to 
the  demands  of  the  public  to  be  punitive  and  the  needs  of  politicians  to  pre- 
serve an  image.  Social  scientists  and  business  training  personnel  should  be 
called  upon  to  design  and  help  carry  out  this  training. 

(10)  In  line  with  this  new  human  relations  training,  would  be  changes  in 
the  perceived  role  of  the  "guards."  They  would  instead  be  "teachers"  or  "coun- 
selors" and  the  "prisoners"  would  be  "trainees."  The  reinforcement  (bonus>  ad- 
vancement) for  such  a  "teacher"  would  be  contingent  upon  the  "trainees"  learn- 
ing new  social  and  technical  skills  which  will  enable  them  to  leave  the  "training- 
rehabilitation"  center  as  early  as  possible,  and  not  come  back. 

Pasitive  reinforcement  would  replace  coercion,  threats  and  isolation  as  means 
of  behavior  management.  Most  prisoners  want  to  return  to  their  community, 
to  be  capable  of  earning  a  living,  to  be  socially  responsible  and  to  be  needed  by 
others.  Many  are  in  prison  not  because  they  don't  have  a  manual  trade,  but 
because  of  deficits  in  social  training.  Prisons  should  be  reconstituted  to  pro- 
vide the  opportunity  for  such  people  to  have  positive  social  experiences,  to  be 
responsive  to  and  responsible  for  others.  This  could  be  done  by  giving  them 
training  as  psychiatric  aides  and  social  workers  who  must  care  for  other  dis- 
turbed prisoners.  This  "peer  management"  is  the  best  way  to  build  an  indi- 
vidual's sense  of  self-worth  and  a  feeling  of  community.  In  addition,  these 
skills  are  vitally  needed  in  the  communities  to  which  the  "trainees"  will  return. 
College  students  and  professional  social  scientists  could  volunteer  their  services 
or  be  part  of  a  Vista  campaign  to  produce  such  training. 

(11)  The  relationship  between  the  individual  (who  is  sentenced  by  the  courts 
to  such  a  center)  and  his  community  must  be  maintained.  How  can  a  "prisoner" 
return  to  a  dynamically  changing  society,  that  most  of  us  cannot  cope  with, 
after  being  out  of  it  for  a  number  of  years?  There  should  be  more  community 
involvement  in  these  rehabilitation  centers,  more  ties  encouraged  and  promoted 
between  the  trainees  and  family  and  friends,  more  educational  opportunities  to 
prepare  them  for  returning  to  their  communities  as  more  valuable  members  of 
it  than  they  were  before  they  left. 

(12)  Once  a  trainee  has  finished  the  prescribed  course  and  is  judged  ready  to 
leave  the  institution,  there  should  be  no  stigma  attached  to  his  training,  no  need 
to  report  to  prospective  employers  that  he/she  was  a  "prisoner,"  no  need  to  be 
labeled  an  "ex-con." 

(13)  Finally,  the  main  ingredient  necessary  to  effect  any  change  at  all  in 
prison  reform,  in  the  rehabilitation  of  a  single  prisoner,  or  even  in  the  optimal 
development  of  your  own  child,  is  caring.  That  is  where  all  reform  must  start — 
with  people  caring  about  the  well-being  of  others,  especially  people  with  power, 
like  those  on  this  committee,  really  caring  about  the  most  hardened,  allegedly  in- 
corrigible prisoner  in  solitary  confinement.  Underneath  the  toughest,  society- 
hating  convict,  rebel,  or  anarchist  is  a  human  being  who  wants  his  existence  to  be 
recognized  by  his  fellows  and  who  wants  someone  else  to  care  about  whether  he 
lives  or  dies  and  to  be  sad  if  he  lives  imprisoned  rather  than  lives  free. 
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(The  following  statements  were  submitted  for  the  record.) 

Statement  by  the  American  Correctional  Association  Ad  Hoc  Committee  for 
the  Provision  of  Legal  Research  Materials 

The  public  at  large,  government  officials,  and  elected  representatives  have 
become  increasingly  aware  of  the  flaws  and  inadequacies  of  our  criminal  justice 
and  correctional  systems.  There  is  today  a  growing  number  of  professionals  and 
lay  people  desiring  to  join  forces  with  correctional  administrators  and  the  prison- 
ers themselves  to  find  solutions  to  problems  which  touch  upon  the  most  funda- 
mental values  of  our  society  and  the  basic  principles  upon  which  our  government 
was  founded.  This  growing  concern  is  reflected  in  recent  Federal  Court  decisions 
which  have  defined  a  prisoner's  right  of  access  to  legal  research  materials  as  an 
extension  of  his  right  of  access  to  the  courts.  Correctional  administrators,  unfa- 
miliar with  techniques  for  the  retrieval  and  distribution  of  information,  are 
asking  for  help  to  meet  this  new  obligation. 

What  is  clearly  needed  is  a  system  which  would  allow  an  inmate  to  tap  the 
unlimited  resources  for  legal  research  available  in  the  world  outside  the  prison. 

To  date,  attempts  to  meet  legal  research  needs  have  been  largely  limited  to  the 
duplication  of  basic  collections  in  individual  institutions.  While  these  approaches 
are  well  intentioned,  they  were  conceived  within  the  bounds  of  a  correctional 
philosophy  of  isolation  and  self-containment  characteristic  of  an  outmoded 
point  of  view  in  the  field  of  corrections.  The  disadvantages  of  a  basic  collections 
approach  are  these : 

1.  It  does  not  provide  comprehensive  access  to  materials. 

2.  It  makes  no  provision  for  inmates  of  county  and  municipal  jails,  half  of  whom 
are  untried. 

3.  It  is  excessively  expensive. 

4.  It  provides  no  safeguards  against  vandalism. 

5.  It  does  not  provide  permanent  copy  for  later  referral. 

6.  It  will  not  adapt  readily  to  technological  advances  such  as  microforms, 
computer  retrieval  techniques,  or  two  way  cable  T.V.  transmission  with  print-out 
equipment. 

It  is  the  purpose  of  the  American  Correctional  Association  Ad  Hoc  Committee 
to  investigate  all  possible  approaches  and  to  develop  a  plan  for  the  provision  of 
legal  research  materials  which  will  be  efficient,  economical,  capable  of  adapting  to 
advancing  technology,  and  truly  responsive  to  the  need  at  hand.  The  following 
possibilities  should  be  considered  before  an  outmoded,  inadequate  system  is  ex- 
tended further : 

1.  A  network  of  information  centers  with  comprehensive  collections  to  which 
all  prisoners  have  access.  Procedural  texts,  dictionaries,  indices,  etc.,  to  be  housed 
locally  with  citations  and  articles  photocopied  and  sent  on  request  from  the  center. 

2.  The  use  of  photocopying  machines  at  each  institution  ; 

3.  The  use  of  master  copies  for  frequently  used  materials  for  reproduction 
locally ; 

4.  A  system  of  interlibrary  loans; 

5.  The  use  of  microforms  with  readers  and  print-out  machines  in  each  insti- 
tution ; 

6.  The  development  of  a  series  of  simplified  forms  and  pamphlets  for  the  lay- 
man's use; 

7.  The  training  of  inmate  personnel  as  law  library  clerks ; 

8.  The  creation  of  a  division  within  the  Library  of  Congress,  similar  to  the 
Division  for  the  Blind  and  Physically  Handicapped,  which  would  provide  for 
the  legal  research  needs  of  all  prisoners. 

It  is  the  hope  of  our  committee  that  the  House  Subcommittee,  mindful  of  the 
influence  it  will  exert  on  correctional  policies,  will  carefully  evaluate  and  weigh 
these  proposals  before  making  recommendations  concerning  the  provision  of 
legal  research  materials  to  prisoners.  Our  committee  is  most  eager  to  cooperate 
with  you  in  every  way.  We  are  available  for  consultation  at  any  time  and  will 
keep  you  informed  of  our  progress  in  developing  a  plan,  either  through  cor- 
respondence or  through  further  prepared  testimony. 

Thank  you  for  allowing  us  to  participate. 
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Statement  of  the  Bay  Area  Social  Responsibilities  Round  Table,  American 

Library  Association 

library  service  to  jails  and  prisons 

Partial  proof  that  "rehabilitation"  is  a  euphemistic  term  when  applied  to 
prisoners  in  our  punishment  system  is  the  lack  of  access  to  reading  materials. 

The  following  facts  were  gleaned  from  a  questionnaire  sent  to  county  correc- 
tional institutions  and  county  libraries  in  California  in  January,  1971.  The  survey 
was  done  by  Margerie  La  Donne,  then  a  student  at  the  University  of  California, 
Berkeley,  School  of  Librarianship.  The  answers  represent  60  county  correctional 
institutions  housing  13,500  of  the  25,000  inmates  found  in  California  county 
institutions.  Library  answers  came  from  41  county  libraries  representing  23,000 
inmates. 

1.  Only  29  of  the  60  institutions  allowed  books  to  be  purchased  directly  from 
the  publisher  by  the  inmates. 

2.  14  of  the  60  allowed  no  reading  material  to  come  from  any  outside  source 
(excepting  the  Bible).* 

3.  Only  17  of  the  60  had  any  magazine  subscriptions  and  only  15  of  the  60 
newspaper  subscriptions  for  the  inmates.  Payment  for  most  of  the  subscriptions 
allowed  came  out  of  inmate  welfare  funds — they  were  not  paid  for  by  the 
institution. 

4.  47  of  the  60  had  no  legal  materials  available  to  the  inmates.  Only  eight 
county  libraries  supply  legal  research  material. 

5.  23  of  the  60  provide  no  vocational  materials,  yet  six  of  those  23  are  called 
"rehabilitation  centers". 

6.  23  of  the  60  provide  no  reference  materials — and  it's  safe  to  bet  that  most 
that  do  provide  reference  materials  have  put  discarded  or  dated  materials  on 
their  shelves. 

7.  Study  and/or  reading  rooms  are  almost  non-existent. 

8.  Very  few  institutions  allocate  any  funds  for  library  service.  What  money 
is  spent  by  correctional  institdtions  most  often  comes  from  the  inmate  welfare 
fund. 

But  prisoners  are  hungry  people  . .  . 

Santa  Rita  Rehabilitation  Center  has  contracted  with  the  Alameda  County 
Library  for  service  to  its  1,200  male  and  100  or  so  female  inmates.  The  Sheriff's 
Department  at  the  behest  of  the  Alameda  County  Grand  Jury  and  the  Board  of 
Supervisors  contracted  for  5  hours  of  service  per  month  from  the  County  Library 
Bookmobile.  That  service  began  almost  three  years  ago.  The  library  supplies  the 
books  while  the  contract  officially  pays  for  staff  time  and  the  use  of  the  vehicle. 

Because  at  present  no  service  is  allowed  in  the  Greystone.  or  maximum  se- 
curity, area  (negotiations  are  under  way  to  change  this,  especially  since  a  great 
number  of  these  men  are  being  held  for  trial),  about  600  males  and  most  of  the 
female  inmates  in  the  minimum  security  areas  have  access  to  the  Bookmobile 
when  it  arrives  early  on  alternate  Saturday  mornings.  Because  the  time  con- 
tracted for  is  so  short,  perhaps  150-200  of  those  men  can  actually  get  in  the 
vehicle.  In  less  than  two  hours  time  300-400  books  circulate  and  150-200  or  more 
requests  for  specific  titles  and  material  are  taken. 

What's  read?  A  list  of  titles  is  attached. 

What's  asked  for? 

1.  Legal  research  materials — seems  natural. 

2.  Self-help  and  vocational  materials. 

3.  Black  and  Chicano  history  and  social  conditions. 

4.  Poetry. 

5.  Best  sellers. 

6.  Magazines  and  newspapers— they  want  to  know  what's  happening. 

7.  The  occult. 


•  Recent  court  decisions  have  made  the  first  two  illegal.  However,  are  these  new  decisions 
being  enforced  ? 
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And  it's  a  madhouse  because  appetites  have  been  whetted  but  there's  not  enough 
time  to  eat,  Discards,  a  tried  and  trusted  method  of  providing  books  to  jails, 
won't  do  anymore.  No  more  second  class  service.  Needs  can't  be  disregarded  any- 
more. The  correctional  institutions  if  they  are  ever  to  rehabilitate  must  recognize 
and  act  on  the  desires  of  inmates  for  knowledge  of  all  kinds. 

Library  Services  and  Construction  Act  funds  are  available  to  state  correctional 
facilities  to  improve  library  service,  but  they  are  not  available  to  the  counties. 
And  in  California  the  county  jail  population  almost  equals  that  of  the  state 
correctional  facilities. 

We  can't  ignore  people  anymore — our  institutions  must  be  called  to  task. 

Most  Frequently  Requested  Titles  and  General  Subjects,  Santa  Rita 
Rehabilitation  Center,  Alameda,  County 

TITLES  I 

Autobiography  of  Malcolm  X 

Cross  and  the  Switchblade 

Die  Nigger  Die  (by  H.  Rap  Brown) 

Down  These  Mean  Streets 

Games  People  Play 

Godfather 

Hell's  Angels 

Howard  Street 

Letters  of  George  Jackson 

Lord  of  the  Rings  Trilogy 

Message  to  the  Blackman  in  America 

Native  Son  (by  Richard  Wright) 

One  Flew  Over  the  Cuckoo's  Nest 

Pimp  (by  Iceberg  Slim) 

Soul  on  Ice 

Spook  Who  Sat  by  the  Door 

Stranger  in  a  Strange  Land 

This  is  my  Beloved  (by  Walter  Benton) 
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Statement   of   the   Coordinating   Council   of    Prisoner    Organizations 
of  Northern  California 

It  is  our  understanding  that  one  of  the  factors  motivating  your  committee  to 
come  to  California  was  the  impression  you  had  that  the  California  correctional 
system  was  progressive  and  successful.  We  have  found  this  to  be  a  rather  wide- 
spread and  disconcerting  belief;  disconcerting  because  it  is  shared  by  so  many 
influential  people  ouside  the  state.  As  in  all  nations  and  states,  the  correctional 
bureaucracy  vigorously  markets  its  services  to  the  courts  and  the  jurors,  for  it 
is  the  courts  and  jurors  that  remand  clients  to  the  correctional  apparatus.  In 
California  the  sales  job  seems  so  successful  that  we  have  more  people  per  hun- 
dred thousand  (132  last  year)  than  any  other  state  in  the  union.  The  sales  job 
also  seems  to  have  spilled  over  the  border  and  been  seen  as  progress  by  Karl 
Menninger,  Ramsey  Clark,  the  recently  published  English  Quaker's  view  of 
Crime  and  Justice,  and,  evidently,  your  committee.  As  CCPO  was  notified  of 
your  hearing  a  week  ago,  we  have  had  little  time  to  prepare  a  detailed  analysis 
of  the  "services"  offered  the  community  by  the  Department  of  Corrections 
and  the  Adult  Authority  in  California,  but  would  like  to  bring  the  following 
observations  to  your  attention. 

INDETERMINATE    SENTENCING 

In  California,  convicted  criminals  are  remanded  to  the  custody  of  the  state 
prison  system  for  indeterminate  terms  (for  instance,  one  to  five,  one  to  fifteen, 
or  one  to  life).  The  Indeterminate  Sentencing  law  was  passed  in  1917  in  a  great 
spirit  of  progress  as  it  took  discretionary  power  from  judges,  thus  providing 
the  same  statutory  sentence  for  every  offender.  It  gave,  however,  discretionary 
power  to  correctional  administrators  and  the  Adult  Authority,  for  it  is  now 
their  decision  that  determines  when  a  convict  wTill  be  released.  The  apparatus 
for  implementing  the  indeterminate  sentence  is  expensive,  unwieldy,  and  based 
on  notions  about  predicting  and  changing  human  behavior  that  are  long  since 
outmoded. 

Decisions  regarding  terms  to  be  served  are  unavoidably  arbitrary  and  possibly 
unconstitutional  (no  determinations  have  been  made  in  court),  yet  there  is  no 
effective  way  to  appeal  these  decisions.  Men  and  women  spend  years  locked  up, 
never  knowing  when  they  are  going  to  be  released,  never  knowing  whom  to  please 
or  how  to  please  them. 

Average  time  served  is  36  months — amongst  the  longest  in  the  free  world. 
This  approach  fosters  deceit  and  anxiety,  for  prisoners  moved  from  institution 
to  institution,  must  quickly  learn  the  values  of  each  new  correctional  counsellor 
and  ascribe  to  each  one  if  he  is  to  receive  a  favorable  board  report  (Adult  Au- 
thority Board)  before  his  next  hearing.  Also,  the  burden  of  uncertainty  falls  as 
heavily  on  the  unconvicted  families  of  prisoners  as  upon  the  prisoners  them- 
selves. 

We  feel  that  statutory  fixed  sentences  (set  at  the  current  median  time  served 
for  every  offense)  would  greatly  improve  the  morale  of  prisoners  and  the  effec- 
tiveness of  prisons.  It  would  free  a  considerable  portion  of  the  current  correc- 
tional budget  to  much  needed  community  sponsored  education  and  vocational 
training  programs. 

REHABILITATION 

Inseparable  from  the  indeterminate  sentencing  system  is  the  notion  that 
rehabilitation  can  be  achieved  by  voluntary  individual  treatment. 

Group  therapy,  frequently  requested  by  the  Adult  Authority  Board  or  their  rep- 
resentative, is  predictably  a  farce.  It  is  not  too  difficult  to  figure  out  what  to 
keep  to  oneself  in  group  sessions,  particularly  when  the  group  leaders  are  fre- 
quently correctional  officers — the  same  people  empowered  to  write  letters  to  your 
"jacket"  without  your  knowing  it. 
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The  "stress  program"  in  the  Vacaville  "Medical  Facility"  is  another  example. 
The  severe  testing  of  temper  and  hostility  in  this  program  might  successfully 
help  a  man  control  himself  if  it  were  voluntary.  But  when  it  is  made  a  condition 
for  freedom,  its  clients  are  hardly  volunteers.  Its  success  seems  questionable  un- 
less the  objective  is  the  creation  of  people  with  a  lot  of  hostility  stuffed  into  their 
guts.  If  there  is  not  a  genuine  desire  there  to  hold  hostility  in,  it  seems  less 
likely  it  will  stay. 

Until  indeterminate  sentencing  laws  are  repealed,  we  do  not  feel  that  volun- 
tary treatment  can  become  a  reality  and  at  least  be  given  a  chance  to  succeed. 

NARCOTICS 

In  the  course  of  the  last  ten  years,  the  use  of  drugs  became  a  national  problem 
of  widespread  epidemic  proportions.  The  lawmakers  first  asked  for  the  death 
penalty,  and  then  a  mandatory  thirty  (30)  years,  in  an  attempt  to  curb  the  sale 
and  use  of  narcotics.  When  these  proposed  laws  were  rejected  as  being  unrealistic 
and  vengeful,  a  compromise  was  settled  upon  for  the  present  five  (5),  ten  (10), 
and  fifteen  (15)  years  to  life,  serving  not  less  than  the  minimum  in  each  instance, 
before  being  eligible  for  consideration  for  parole  release. 

These  laws,  which  were  enacted  in  1961,  have  proved  so  far  to  be  no  deterrent 
whatsoever  in  resolving  the  problem  of  drug  abuse  in  our  present  social  struc- 
ture. All  available  statistics  point  to  the  truth  that  these  repressive  laws  have  in 
no  way  curtailed  the  use  of  narcotics  in  this  country.  We  feel  that  it  is  time  to 
focus  on  the  real  problem  of  drug  abuse,  which  in  fact  means  it  must  be  treated 
as  a  social  /medical  problem,  not  as  criminalistic  behavior. 

Our  initial  thrust  is  to  amend  that  section  of  the  Penal  Code,  which  sentences 
an  individual  convicted  for  the  third  time  for  possession  or  use  of  narcotics,  to 
a  term  of  fifteen  (15)  years  to  life,  and  who  must  complete  the  minimum  fifteen 
(15)  years  before  consideration  for  parole.  In  comparison,  a  man  convicted  for 
murder,  has  only  to  serve  twelve  (12)  years  before  becoming  eligible  for  parole 
consideration.  The  inequity  in  the  mandatory  requirements  for  these  two  crimes 
is  obvious.  It  must  then  follow  that  all  sections  which  treat  the  drug  abuse  prob- 
lem as  criminal  behavior  must  be  amended  in  line  with  proposals  for  social/ 
medical  treatment. 

ADJUSTMENT    CENTERS 

We  feel  that  the  events  of  August  21st  in  San  Quentin  were  largely  the  result 
of  tight  custodial  segregation  of  people  of  unsavory  political  persuasion,  in 
prisons  within  prisons.  Just  as  a  growing  sector  of  the  public  are  beginning  to  see 
prisons  as  instruments  of  repression,  so  are  prisoners  seeing  "adjustment  cen- 
ters" as  similar  instruments.  Whether  they  are  right  or  wrong  in  seeing  these 
institutions  in  this  light  is  not  the  essential  argument.  The  fact  seems  clear  that 
the  practice,  designed  to  diminish  violence  in  the  prison  (and  in  society),  is 
failing. 

Were  steps  made  toward  providing  a  fairer  (if  not  due)  process  of  justice  in 
the  practice  of  segregation,  and  were  people  segregated  by  being  locked  in  their 
cells  rather  than  in  adjustment  centers,  it  is  our  strong  feeling  that  such  changes 
would  work  toward  lowering  violence.  If  a  person  is  ever  to  believe  in  justice,  he 
must  see  it  work  in  his  life. 

There  are  suggestions  being  made  that  perhaps  one  entire  institution  should  be 
used  as  an  adjustment  center  for  prisoners  with  unsavory  political  beliefs 
(Radical  Revolutionists).  This  would  unfortunately  be  seen  by  the  rest  of  the 
world  as  a  concentration  camp  for  Marxist-Leninist  blacks  and  latinos.  Just  as 
prisons  have  always  been  universities  of  crime,  that  institution  will  become  a 
university  of  revolution.  Unfortunately  the  kind  of  revolution  advocated  will  con- 
tinue to  be  violent.  It  will  be  violent  because  the  repression  will  be  so  great.  It 
will  be  violent  because  the  inmates  will  be  so  securely  segregated  from  the  com- 
munity— not  just  their  bodies,  but  their  hearts.  It  will  truly  be  seen  by  the  in- 
mates as  a  "dead  end,"  to  borrow  an  apt  phrase  from  the  Director  of  Corrections 
in  California. 

SELF-HELP 

During  the  past  few  years,  a  large  number  of  prisoner  self-help  groups  have 
sprung  up  in  California  prisons.  Some  are  ethnically  and  culturally  based  (Self 
Advancement  Through  Education  and  Empleo  por  Unidad)  and  some  are  not 
(Seven  Steps  Foundation).  These  groups  have  joined  with  community  support 
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groups  and  have  created  an  extremely  effective  variety  of  pre-release  and  post- 
release services.  They  have  also  greatly  improved  the  education  programs  in 
prison  and  have  improved  the  lot  of  prisoners'  families. 

The  escalation  of  violence  in  the  California  prisons  has  resulted  in  the 
frequent  suggestion  that  the  self-help  and  community  groups  somehow  contribute 
to  the  violence 

Some  of  the  ethnic  groups  are  struggling  to  retain  their  cultural  heritage. 
This  has  been  loosely  interpreted  as  revolutionary  activity,  and  repression 
(cultural  emasculation)  has  been  growing  rapidly.  The  predictable  answer  to 
this  repression  is  resistance  and  in  an  environment  where  hope  is  a  scarce 
commodity,  resistance  will  become  violent. 

Participating  organizations  in  CCPO  feel  strongly  that  the  suggestion  that 
self-help  and  community  groups  import  violence  into  prisons  is  an  unfortunate 
interpretation  of  events.  We  feel  that  just  the  opposite  is  true  .  .  .  that  violence 
is  brought  on  by  a  frustration  resulting  from  isolation :  that  moving  people  far 
from  their  families,  limiting  correspondence,  and  keeping  them  out  of  touch 
with  a  changing  world  creates  the  confusion  and  distrust  that  leads  to  violence. 
Further  we  feel  that  community  groups  wTho  visit  with  prisoners,  assisting 
with  education,  family  matters  and  pre-release  planning  are,  in  fact,  a  pacifying 
influence. 

We  urge  you,  if  possible,  to  encourage  the  state  to  re-evaluate  their  interpre- 
tation and  to  move  toward  a  policy  of  contracting  more  community  groups  to 
provide  supportive  services  to  prisoners,  ex-prisoners,  and  their  families. 

CONCLUSION 

There  are  a  multitude  of  solutions  being  proposed  to  solve  the  enormous 
problems  we  face  in  California  prisons.  They  all  cost  money.  Rather  than  trade 
one  program  for  another,  i.e.  get  rid  of  the  Adult  Authority  and  hire  more 
doctors,  the  proposals  involve  expanding  the  budget. 

It  should  be  drawn  to  your  attention  that  there  is  federal  money  being  spent 
on  the  expansion  of  the  correctional  budget  in  California.  Work  Incentive  Pro- 
gram and  Emergency  Employment  Act  moneys  are  being  earmarked  for  the 
salaries  of  additional  personnel  (441,  344  of  them  custodial).  As  you  know, 
these  funds  are  for  getting  welfare  families  off  welfare  and  for  unemployed 
hard-to-place  minority  persons  (including  ex-prisoners). 

We  urge  all  members  of  this  committee  to  do  whatever  they  can  in  their 
power  to  see  that  Federal  money  is  wisely  and  fairly  spent  in  California. 

Exhibit   1 

bill  of  bights  fob  peisonebs 

The  convict  is  a  person  dependent  for  his  development  and  psychological  well- 
being  upon  the  same  essentials  as  are  his  fellow  human  beings  outside  the  walls. 
Each  prisoner  has  an  unequivocal  right  to  the  following : 

1.  Retention  of  all  civil  rights  and  privileges  upon  conviction. 

2.  Full  knowledge  of  the  reasons  for,  and  duration  of,  all  disciplinary  action 
to  be  taken  against  him  ;  effective  channels  of  appeal  through  which  instances  of 
maladministration  or  discriminatory  treatment  may  be  brought  to  the  attention 
of  those  with  the  desire  and  authority  to  correct  them. 

3.  Access  to  some  separate  authority  whose  function  is  to  ensure  that  he  receives 
adequate  diet,  sanitation,  fresh  air  and  exercise,  prompt  medical  treatment  and 
prescription  drugs. 

4.  The  maintenance,  both  by  frequent  meetings  and  private  uncensored  cor- 
respondence, of  his  relationships  with  members  of  his  family,  close  personal 
friends,  public  officials,  and  concerned  representatives  of  the  community  at  large  ; 
regular  opportunity  for  conjugal  visitation  at  the  institution,  and  by  the  granting 
of  frequent  home  or  community  furloughs. 

5.  Sufficient  time  in  which  he  may  avail  himself  of  uncensored  reading  mate- 
rial, adequate  library,  and  facilities  specifically  provided  for  recreation,  voca- 
tional training,  counseling,  continuing  education,  both  through  class  attendance 
and  enrollment  in  correspondence  courses. 

6.  Opportunity  in  prison  or  out  for  work  at  prevailing  wages,  eligibility  for  un- 
employment compensation  and  welfare  benefits  upon  release,  exclusive  title  to 
and  control  over  all  products  of  literary,  artistic,  or  personal  craftsmanship  pro- 
duced on  his  own  time. 
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7.  An  early  review  of  his  case  by  an  impartial  authority,  following  due  process 
procedures,  who  can  offer  probation/parole  or  commutation  of  the  original  sen- 
tence, and  who  must  at  least  fix  the  length  of  his  prison  sentence. 

8.  A  sentence  which,  once  determined,  cannot  subsequently  be  extended. 

Exhibit  2 

participating  organizations  in  the  coordinating  council  of  prisoner 

organizations 

Austin  MacCormick  Center 

American  Friends  Service  Committee 

Transitions  to  Freedom 

Rebound 

Citizens  Committee  for  Prison  and  Parole  Change 

Committee  for  Prisoner  Humanity  and  Justice 

Monterey  County  Soledad  Community 

Self-Advancement  Through  Education  (SATE) 

Urban  League 

Black  Culture  Association 

All  Tribe  House 

United  Prisoners  Union 

Community  Education  Research  Foundation 

Empleo  por  Unidad 

Seventh  Step  Foundation 

Family  Service  Agency 

National  Lawyers  Guild 

Northern  California  Service  League 

North  Bay  Human  Development  Corporation 

Women's  International  League  for  Peace  and  Freedom 

Social  Action  Committee 

Connections 

Alternative  House 

Angela  Davis  Defense  Committee 

Sons  of  San  Quentin 

American  Indian  Culture  Group 


APPENDICES 

APPENDICES    TO    STATEMENT    OF    HENRY    W.    KERR, 
CHAIRMAN,  CALIFORNIA  ADULT  AUTHORITY 

A. 

CALIFORNIA  ADULT  AUTHORITY  ORIENTATION  INFORMATION 

Organization,  Administration  and  Functions  of  the  Adult  Authority 

The  Prison  Reorganization  Act  of  1944  created  an  entirely  new  correctional 
system  in  California  for  processing  adult  felons.  The  Adult  Authority,  Department 
or  Corrections,  together  with  the  Director,  etc.,  all  were  established  at  this  time. 
Functions  and  responsibilities  initially  delegated  to  the  Adult  Authority  have  been 
radically  shifted  during  two  decades.  Administrative  responsibility  for  the  cor- 
rectional process  involved  in  handling  newly  received  inmates,  their  assignments 
to  institutions  and  treatment  programs,  the  preparation  for  release  together  with 
the  supervision  of  individuals  under  parole  supervision  today  is  the  admin- 
istrative responsibility  of  the  Director  of  Corrections.  The  Adult  Authority  is 
involved  in  the  total  process,  but  totally  dependent  upon  the  Department  of  Cor- 
rections' successful  fulfillment  of  these  responsibilities. 

MEMBERSHIP   OF   ADULT   AUTHORITY 

Originally,  the  Adult  Authority  consisted  of  three  Members ;  today  there  are 
nine.  Members  are  appointed  by  the  Governor  and  confirmed  by  the  Senate  for 
terms  of  four  years.  Terms  are  staggered  and  reappointment  is  possible.  Gover- 
nors have  been  consistent  in  selecting  persons  who  have  demonstrated  skills, 
abilities,  and  leadership  in  many  fields,  each  of  whom  brings  to  the  Adult  Au- 
thority a  wealth  of  experience  to  assist  in  the  successful  completion  of  the  Board's 
functions. 

The  Governor  designates  a  Chairman  of  the  Adult  Authority.  This  position 
devotes  almost  full  time  in  handling  administrative  functions  and  coordination 
of  the  Adult  Authority's  efforts  and  programming  with  other  agencies.  A  Vice- 
Chairman  is  selected  who  serves  during  the  absence  of  the  Chairman.  Members 
devote  full  time  to  their  duties  and  receive  a  salary  and  expense  allowance  from 
the  State. 

ADULT   AUTHORITY   TRANSACTS    BUSINESS 

The  Adult  Authority  is  authorized  (Penal  Code  Section  5076.1)  to  transact 
business  in  panels.  Each  panel  consists  of  at  least  two  Members.  A  panel  consti- 
tutes a  quorum.  Adult  Authority  Representatives  (see  below)  may  participate 
with  Members  in  transacting  certain  types  of  business,  but  no  recommendation  by 
a  Representative  shall  be  final  until  approved  by  a  panel  of  Members.  Panels 
may  consist  of  two  or  more  Members,  one  Member  and  one  Representative,  or  other 
combinations  as  may  be  authorized  by  the  Adult  Authority.  By  policy  agreement 
business  related  to  certain  kinds  of  cases  is  transacted  by  the  Adult  Authority 
en  banc. 

ADULT    AUTHORITY   REPRESENTATIVES 

These  civil  service  employees  of  tbe  Adult  Authority  have  worked  for  years  in 
some  phase  of  the  administration  of  justice.  The  increase  of  inmates,  creation 
of  new  institutions,  and  the  increased  volume  of  work  made  it  essential  the  Adult 
Authority  secure  help  to  perform  their  functions.  Currently,  eleven  Representa- 
tive positions  are  used. 
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Adult  Authority  Functions  Related  to  Inmates 

A  man  released  to  parole  supervision  is  legally  serving  his  term  of  imprison- 
ment under  special  conditions.  This  discussion  of  functions  of  the  Adult  Authority 
relates  to  the  basic  responsibilities  of  the  Adult  Authority.  This  involves  only  a 
segment  of  the  overall  responsibilities  ;  namely,  the  inmates  of  the  various  prisons 
in  California,  together  with  those  persons  under  parole  supervision,  both  in  Cali- 
fornia and  in  all  parts  of  the  country.  This  discussion  of  responsibilities  is  pre- 
sented in  this  order : 

Fixing  of  Terms  and  Granting  of  Paroles 

Establishment  of  Conditions  of  Paroles 

Reimprisonment  of  Parole  Violators 

Restoration  of  Civil  Rights 
The  presiding  judge  of  a  superior  court  in  California  does  not  sentence  the 
defendant  to  a  specific  term  of  imprisonment  but  rather  "for  the  term  prescribed 
by  law".  This  practice  is  California's  effort  to  effectively  use  the  Indeterminate 
Sentence  Law.  This  means  there  is  a  legal  minimum  term  specified  for  that  offense 
together  with  a  maximum  term.  Generally  speaking,  the  parole  authority  is 
granted  the  right  to  release  upon  the  minimum  term  if  the  individual  has  made 
progress  to  warrant  such  release,  and/or  to  retain  until  the  expiration  of  the 
maximum  term  if  the  individual  has  not  progressed  or  represents  a  danger  to 
society.  In  California  there  are  other  limitations  established  by  law  which  affect 
the  practice  of  the  Adult  Authority.  Not  all  inmates  are  committed  under  the 
Indeterminate  Sentence  Law ;  some  offenses  are  treated  differently.  An  inmate 
may  be  sentenced  to  prison  for  life  without  the  possibility  of  parole.  The  Adult 
Authority  has  no  power  to  release  such  a  felon  until  after  the  Governor  has  taken 
action  modifying  the  sentence.  A  felon  sentenced  on  a  Murder  First  charge  is 
sentenced  to  life  in  prison.  He  is  not  eligible  for  release  consideration  until  after 
he  has  served  seven  years. 

ILLUSTRATIONS  OF  LEGAL  MINIMUM  AND  MAXIMUM  TERMS 

Minimum  Maximum 

Burglary  1st  degree 5  years Life. 

Burglary  2d  degree... 1  year 15  years. 

Forgery  (nonsufficient  funds) 6  months 14  years. 

Grand  theft 1  year 10  years. 


FIXING    OF    TERMS    AND    GRANTING    OF    PAROLES 

No  function  delegated  the  Adult  Authority  is  more  important  than  that  of 
reviewing  cases  to  determine  if  individuals  are  to  be  released  and,  if  so,  under 
what  conditions.  To  perform  this  function,  the  Adult  Authority  meets  at  each 
institution  as  often  as  is  necessary  to  review  cases.  Through  the  use  of  panels 
(several  panels  may  operate  at  one  institution  simultaneously),  it  is  possible  to 
review  cases  in  several  institutions  at  the  same  time.  Each  inmate  is  scheduled  to 
appear  before  the  Adult  Authority,  and  no  application  is  necessary.  The  term, 
together  with  other  factors,  determines  how  long  the  individual  serves  prior  to 
the  initial  appearance. 

RESOURCES    AVAILABLE    TO    ADULT    AUTHORITY 

The  institution  supplies  the  Adult  Authority  many  services,  together  with  ad- 
ditional information  and  evaluations  about  the  individual.  Facilities  in  which  the 
hearings  are  conducted,  staff  who  service  the  Adult  Authority — these  are  made 
available  by  the  institutions. 

The  Cumulative  Case  Summary,  initially  developed  at  the  Reception  Guidance 
Center,  is  supplemented  by  the  institution  with  an  additional  report  portraying 
the  adjustment  of  the  inmate  since  receipt  in  the  institution.  This  recording  is 
prepared  by  the  Counselor  assigned  to  work  with  the  inmate,  and  this  same  person 
frequently  is  staff  representative  to  the  Adult  Authority  at  the  time  of  hearings. 
Evaluations  are  included  in  the  report  from  many  staff  members.  All  reports  are 
related  to  the  inmate's  adjustment.  In  many  cases,  psychiatric,  diagnostic,  and 
evaluative  reports  are  submitted.  Some  staff  members  make  verbal  reports.  Local 
officials  (courts,  prosecutor,  defense  attorney,  and  police)  have  been  notified  of 
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the  scheduled  hearing  and  invited  to  make  comments  for  consideration  by  the 
Adult  Authority.  Family  members  and  friends  also  communicate  directly  and  via 
the  institutional  staff.  Indeed,  the  Adult  Authority  has  a  wealth  of  information 
about  each  individual  considered  for  release.  The  Adult  Authority  has  resources 
to  make  special  investigations  when  needed. 

The  Adult  Authority  is  aware  of  the  emotional  involvement  this  hearing  has 
to  the  inmate.  Some  persons  wait  as  long  as  seven  years  to  be  considered — cur- 
rently due  to  recent  changes  in  the  law ;  some  sellers  of  narcotics  must  wait  ten 
or  fifteen  years  before  they  can  be  considered  for  release.  This  is  an  unreal  setting 
for  the  inmate.  The  Adult  Authority  weighs,  considers,  and  is  aware  of  these  cir- 
cumstances. It  is  a  private  hearing — family  members  and  counsel  cannot  attend. 
On  occasion,  interested  professional  persons  are  allowed  to  attend  such  sessions. 
Even  under  those  conditions,  the  Adult  Authority  insists  that  the  rights  and 
privileges  of  the  inmate  be  safeguarded  and  protected.  What  takes  place  at  these 
hearings? 

FIXING    THE    TERM    BY    THE    ADULT    AUTHORITY 

Such  action  is  authorized  by  State  law.  This  actually  means  the  indeterminate 
sentence  (six  months — fourteen  years  for  Forgery)  may  be  fixed  at  six  months, 
two  years  or  at  any  specific  time  within  the  legal  limits,  except  that  at  fourteen 
years  a  discharge  must  be  given.  A  term  once  fixed  by  the  Adult  Authority  can 
be  modified  for  cause.  Misbehavior  within  the  institution  and  failure  on  parole 
are  common  causes  for  the  sentence  to  be  refixed.  The  Adult  Authority  fixes 
the  terms  on  almost  all  cases  where  such  action  can  be  taken.  A  mandatory  life 
term,  as  for  Murder  First,  cannot  be  fixed  at  less  than  life. 

GRANTING    OF    PAROLES 

Granting  of  parole  by  the  Adult  Authority  determines,  within  statutory  limi- 
tations, the  time  to  be  served  in  prison  prior  to  release  on  parole  and  the  time 
to  be  served  under  parole  supervision.  If  a  term  is  fixed  at  five  years,  with  two 
years  on  parole,  this  would  mean  that  after  three  years  of  incarceration,  the 
individual  could  be  released  to  parole  supervision. 

TO   FIX   A   TERM    TO   DISCHARGE 

This  means  the  sentence  is  set  for  imprisonment  only.  This  means  the  inmate 
leaves  the  prison  free  from  any  control  by  the  Department  of  Corrections.  The 
Adult  Authority  makes  use  of  this  practice  on  occasions,  usually  when  a  man  has 
demonstrated  a  failure  to  make  a  satisfactory  parole  adjustment  but  shows  no 
evidence  of  serious  criminal  involvement — the  alcoholic  may  be  an  example. 

FACTORS    WEIGHED   AND    CONSIDERED   BY   THE   ADULT   AUTHORITY 

Decisions  made  by  the  Adult  Authority,  depriving  a  human  being  of  his 
liberty,  are  indeed  considered  seriously.  Perhaps  this  is  as  severe  a  punishment  as 
man  can  mete  out  to  his  fellow  man — second  only  to  the  power  of  life  and  death. 
It  is  impossible  to  list  factors  considered  in  order  of  significance,  or  with  any 
assurance  such  listing  is  complete.  The  following  are  factors  always  weighed: 
the  nature  of  the  offense,  together  with  the  past  delinquency  record ;  evidence 
of  danger  to  society,  etc. ;  equalization  of  punishment,  since  it  is  evident  not 
all  processing  through  the  courts  is  consistent — not  all  persons  involved  in 
the  same  type  of  offense  represent  the  same  kind  of  people — this  the  Adult 
Authority  seeks  to  equalize ;  the  diagnostic  findings  of  the  Reception-Guidance 
Center  together  with  their  recommendations  for  treatment;  the  success  of  the 
inmate  and  the  institution  in  following  such  recommendations  together  with  the 
impact  these  experiences  had,  plus  the  evaluation  of  all  staff  members;  the 
opinions  and  suggestions  from  public  officials  together  with  the  letters  of  family 
members,  friends,  etc. ;  the  projected  plans  for  release ;  the  protection  of  society 
from  those  who  represent  real  or  potential  danger.  All  these  factors  are  weighed, 
plus  many  others,  and  the  determination  made  as  to  whether  the  individual  is 
ready  for  the  release  experience.  If  denied,  the  individual  usually  waits  a  year 
for  the  next  appearance. 

This  briefly  portrays  the  Adult  Authority  in  its  handling  of  perhaps  its  most 
important  single  function — that  of  fixing  the  terms  and  granting  paroles  to  the 
adult  male  felons  confined  in  the  institutions  of  California  Department  of 
Corrections. 
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ESTABLISHMENT   OF   CONDITIONS    OF   PASOLE 

The  Adult  Authority  is  responsible  for  setting  forth  the  specific  conditions 
of  parole  individuals  released  must  abide  by.  A  formal  list  of  conditions  is 
set  forth  which  all  parolees  agree  to  prior  to  their  release.  In  addition,  the  Adult 
Authority  may  set  forth  special  conditions.  These  might  be :  "to  attend  Parole 
Outpatient  Clinic,"  "not  to  visit  the  victim,"  etc.  These  general  conditions,  usually 
not  much  more  restrictive  than  rules  of  conduct  expected  of  any  citizen,  serve 
as  a  blue  print  for  the  parolee-parole  agent  relationship.  Both  must  work  within 
the  structure  of  the  conditions  of  parole,  which  can  only  be  changed  by  the  Adult 
Authority. 

REIMPRISONMENT   OF   PAROLE   VIOLATORS 

The  Adult  Authority,  upon  review  of  written  reports  from  the  parole  agents 
and  his  supervisors,  may  take  action  to  return  an  individual  to  prison  for 
violation  of  the  conditions  of  parole.  With  such  a  return,  the  term  formerly 
fixed  reverts  to  the  maximum.  The  Adult  Authority  has  the  power  to  refix  a 
term  while  an  individual  is  on  parole,  either  to  authorize)  a  discharge  earlier 
or  to  extend  the  period  of  parole  supervision.  These  actions  are  based  on  recom- 
mendations submitted  by  the  parole  agent  An  individual  suspended  and/or 
cancelled  on  parole  may  also  be  reinstated  and  continued  under  parole  super- 
vision. The  Adult  Authority  devotes  regular  time  to  the  staff  of  the  Adult  Parole 
and  Community  Services  Division  in  handling  the  work  essential  for  the  agency 
to  function  effectively.  In  addition,  the  Adult  Authority  also  reviews  each  case 
returned  to  prison  as  a  parole  violator  to  allow  the  violator  to  plea  to  the 
violation  charges  and  to  schedule  him  for  the  next  appearance,  or  refix  his 
term. 

RESTORATION    OF   CIVIL   RIGHTS 

The  civil  rights  of  an  individual  convicted  of  a  felony  in  California  are  sus- 
pended by  law  during  the  period  that  commitment  is  in  effect.  This  includes 
the  periods  of  imprisonment  as  well  as  parole  supervision.  The  Adult  Authority 
is  the  body  delegated  responsibility  of  restoring  civil  rights  to  adult  males. 

The  following  civil  rights,  which  have  been  lost,  cannot,  according  to  Sec. 
2600  P.C.,  be  restored  by  the  Adult  Authority :  The  right  to  act  as  a  trustee. 
The  right  to  hold  public  office.  The  right  to  exercise  the  privilege  of  an  elector. 
The  right  to  give  a  general  power  of  attorney.  (Civil  rights,  however,  may  be 
restored  to  give  a  special  power  of  attorney  for  a  specific  purpose. ) 

Philosophy 

The  Adult  Authority  subscribes  to  the  basic  philosophy  that  all  segments  of  the 
field  of  criminal  justice,  even  though  administrative  responsibilities  for  various 
aspects  are  vested  in  agencies  on  different  levels  of  the  governmental  structures, 
must  coordinate  their  efforts  to  attain  the  primary  purposes  of  the  total  process ; 
namely,  the  protection  of  society.  The  Adult  Authority  further  subscribes  to  the 
philosophy  that  society  is  best  protected  by  preserving  human  values  to  the  maxi- 
mum extent  possible,  including  those  of  the  felon,  through  restoring  him  so  he  can 
regain  his  rightful  place  in  the  social  order  as  early  as  possible. 

The  Adult  Authority  believes  in  the  principle  that  inmates,  although  violators 
of  society's  rules  and  regulations,  must  be  guaranteed  their  rights  and  privileges 
as  members  of  our  society  irrespective  of  any  ethnic,  racial  or  other  characteris- 
tics that  may  cause  men  to  create  still  another  minority  group.  Inmates  are  the 
products  of  our  communities.  The  Adult  Authority  agrees  they  must  be  afforded 
reasonable,  consistent,  and  sympathetic  consideration  by  the  Board  delegated 
such  broad  powers  over  their  lives. 

The  correctional  process  has  developed  a  sound  methodology  which  has  used 
the  findings  of  the  behavioral  sciences,  and  the  Adult  Authority  seeks  to  cooper- 
atively work  toward  its  successful  fulfillment.  In  California,  freedom  from  out- 
side pressures  to  release  men  from  prisons  has  been  the  "way  of  life."  This  is  basic 
in  the  field  and  must  continue.  Failure  on  parole  may  be  failure  of  all.  Headlines 
in  the  papers  and  cries  of  outrage  by  others  result  in  a  need  to  uncover  some  object 
upon  which  to  project  responsibility.  The  Adult  Authority  is  a  "natural."  Should 
not  the  responsibility  be  shared  with  the  total  correctional  process — indeed  by 
the  total  society  of  which  we  are  a  part? 
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Advisory  Pardon  Functions 

The  State  Constitution  delegated  to  the  Governor  the  power  to  grant  reprieves, 
pardons,  and  commutations  of  sentences  for  all  offenses  except  treason  and  cases 
of  impeachment.  The  role  of  the  Adult  Authority,  in  respect  to  executive  clemency, 
is  solely  advisory  to  the  Governor.  A  pardon  may  be  granted  by  the  Governor  as 
follows : 

CERTIFICATES    OF    REHABILITATION 

This  certificate  is  granted  upon  application  of  the  felon  to  a  judge  of  one  of  the 
superior  courts.  Clemency  in  the  form  of  a  pardon,  commutation  of  sentence,  or 
modification  of  sentence  may  also  be  granted  by  the  Governor  under  his  inherent 
and  constitutional  powers.  Most  eligible  felons  may  file  for  a  pardon  under  the 
Certificate  of  Rehabilitation  Act.  Certain  persons  are  not  eligible  to  file  under 
the  Act,  i.e.,  those  serving  a  mandatory  life  sentence,  those  who  reside  outside 
the  State,  those  convicted  of  misdemeanors  only,  and  confined  persons  wTho  claim 
Innocence  or  a  miscarriage  of  justice.  All  such  persons  must  file  an  application  for 
clemency  with  the  Governor.  This  is  a  procedure  known  as  the  old  pardon  proce- 
dure. 

Under  the  Certificate  of  Rehabilitation  program,  and  when  the  applicant  has 
fulfilled  all  the  legal  requirements  as  to  residence  and  period  of  rehabilitation,  a 
Certificate  of  Rehabilitation  is  granted  by  the  judge  of  the  county  of  residence  of 
The  applicant,  and  a  certified  copy  is  forwarded  to  the  Governor  and  to  the  Adult 
Authority.  The  primary  responsibility  of  the  Adult  Authority  in  these  cases  is  to 
determine  that  all  statutory  requirements  have  been  fulfilled.  The  Certificate 
issued  by  the  judge  is  in  itself  a  favorable  recommendation  to  the  Governor. 

OLD   PARDON    PROCEDURE 

All  applications  for  clemency  must  be  submitted  to  the  Governor,  who  alone 
has  the  power  to  grant  clemency.  Applications  submitted  under  this  procedure  to 
the  Governor  are  usually  forwarded  to  the  Adult  Authority  for  investigation 
and  recommendation  of  the  Adult  Authority  is  decided  in  a  public  session. 

Favorable  recommendations  are  made  only  when  the  investigation  shows  there 
has  been  a  miscarriage  of  justice  and  no  other  remedy  is  available  to  correct  the 
situation  or  when  complete  rehabilitation  or  unusual  hardship  is  evident. 

The  Adult  Authority  is  also  authorized  by  law  to  initiate  pardon  procedures  by 
reporting  to  the  Governor  the  names  of  imprisoned  persons  who  should  have  a 
commutation  of  sentence  or  be  pardoned  and  set  at  liberty  because  of  good 
conduct,  unusual  term  of  sentence  or  any  other  cause. 

Summation 

The  Adult  Authority  is  involved  in  the  programs  of  the  institutions  and 
parole  services  in  California,  as  well  as  many  other  widely  diversified  segments 
of  the  field  of  criminal  justice. 

In  fact,  it  illustrates  the  interdependency  and  the  degree  of  coordination  and 
collaboration  that  must  exist  between  all  segments  of  the  field  of  criminal  justice. 

It  is  not  implied  this  discussion  of  the  Adult  Authority  is  complete  or  all  in- 
clusive. It  is  hoped  the  reader  better  understands  how  the  pieces  of  the  puzzle 
fit  together  when  one  views  the  correctional  field  in  California. 

Conclusion 

The  Adult  Authority  is  pleased  to  discus.s  with  you  some  aspects  of  the  correc- 
tional process.  There  are  hazards  when  too  much  information  is  encompassed  in 
a  capsule.  This  discussion  only  scratches  the  surface  of  the  field  of  corrections. 

California  still  wages  many  of  the  same  struggles  our  predecessors  faced  a 
century  ago.  Among  these  is  the  processing  and  handling  of  those  members  of 
the  social  order  who  violate  the  laws  of  that  society.  Since  the  start  of  history, 
man  has  sought  answers  for  this  perplexing  problem.  Perhaps  some  gains  have 
been  made  over  the  centuries.  It  would  require  the  dreamer  of  dreams  to  envision 
a  day  without  crime.  California  has  its  offenders  today  as  it  did  yesterday. 

Crime  results  from  many  factors  that  operate  in  the  complex  social,  economic, 
and  emotional  settings  in  which  we  live.  A  parent  might  say  it  is  due  to  hereditary 
weaknesses ;  the  teacher  might  base  it  on  lack  of  education ;  the  clergyman  may 
say  it  is  because  of  inadequate  spiritual  guidance  and  training ;  the  social  worker 
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might  claim  it  is  the  result  of  early  family  disturbances ;  the  psychiatrist  may 
claim  it  is  lack  of  understanding  or  insight ;  the  law  enforcement  per.son  may  say 
it  is  lack  of  sufficient  discipline  or  punishment — on  and  on  society  travels  in 
quest  of  a  solution.  Each  in  search  of  reasons  for  crime  seems  to  be  guided  by 
.some  wayward  breeze  that  drifts  him  constantly  closer  to  the  foundation  or 
structure  with  which  he  feels  most  comfortable. 

This  presents  the  kind  of  setting  in  which  the  correctional  field  finds  itself. 
Many  voices  of  authority  can  be  aroused  on  occasions.  The  solution  advanced  is 
usually  the  construction  of  more  and  more  walls  for  our  institutions — retaining 
the  inmates  for  longer  and  longer  periods.  If  you  release,  release  only  the  "good" 
ones.  This  is  the  advice  usually  given.  The  correctional  system  operating  in 
California  is  part  of  society's  system — it  does  not  belong  to  the  Adult  Authority 
or  other  agencies.  This  is  California's  method  for  handling  the  problem. 

Questions  Most  Frequently  Asked  of  and  About  the  Adult  Authority  by 

Inmates  and  Parolees 

Q.  Who  or  what  determines  when  an  inmate  ivill  appear  for  his  first  Board 
appearance? 

A.  It  is  the  policy  of  the  Adult  Authority  to  maintain  a  uniform  procedure 
for  initial  hearing  of  inmates.  This  procedure  is  set  forth  in  Adult  Authority 
Resolution  No.  184,  revised  and  reissued  March  10,  1970.  The  Resolution  covers 
all  types  of  cases  and  of  course,  each  offense  category  is  different.  Generally 
speaking,  however,  it  is  the  policy  of  the  Adult  Authority  to  initially  hear 
inmates  cases  one  month  prior  to  the  minimum  eligible  parole  date.  For  some  men 
who  have  long  minimum  terms,  it  is  the  policy  of  the  Adult  Authority  to  review 
these  cases  at  least  once  every  three  years  even  though  the  man  is  not  eligible 
for  parole. 

Q.  What  does  the  Board  want  before  I  am  released? 

A.  The  Board  wants  inmates  to  have  done  everything  they  possibly  can  during 
their  period  of  incarceration  to  prepare  themselves  to  live  a  law-abiding  life  in 
free  society. 

Q.  Can  I  write  directly  to  the  Adult  Authority  Members  who  are  going  to  inter- 
vieio  me? 

A.  Since  it  is  virtually  impossible  for  an  inmate  to  know  which  Member  of 
the  Adult  Authority  is  going  to  interview  him,  it  would  be  difficult  for  the  man 
to  know  whom  to  write.  Inmates  are  permitted  to  write  to  the  Chairman  of  the 
Adult  Authority  and  can  be  assured  of  a  reply. 

Q.  Why  is  violence  stressed  so  much  nowadays? 

A.  The  Adult  Authority  has  always  been  concerned  about  violence,  as  its 
primary  responsibility  is  the  protection  of  society.  Men  who  have  exhibited 
violent  behavior  or  who  seem  to  be  violence  prone  always  have  been  and  always 
will  be  very  carefully  considered  by  the  Adult  Authority  before  their  release  is 
granted. 

Q.  What  criteria  is  used  to  advance  a  man's  Adult  Authority  appearance? 

A.  Adult  Authority  Resolution  No.  184  also  states :  "Be  it  further  resolved. 
That  if  any  cases  are  worthy  of  consideration  earlier  than  specified  herein,  a 
recommendation  for  such  earlier  appearance  may  be  made  to  the  Adult  Authority 
by  the  institutional  staff  after  consultation  with  their  Associate  Superintendent, 
taking  into  consideration  the  inmate's  present  emotional  adjustment,  outlook 
and  attitude,  as  well  as  all  other  related  factors." 

Q.  When  is  a  man's  time  set — in  Sacramento,  at  the  time  of  his  hearing,  or 
later? 

A.  The  decision  to  fix  a  term  or  grant  a  parole  is  usually  made  immediately 
following  the  man's  hearing  before  a  panel  of  the  Adult  Authority.  Because  of 
the  serious  nature  of  some  men's  cases,  the  panel  hearing  the  case  may  submit 
the  case  to  a  review  panel  (two  or  more  Adult  Authority  Members)  or  to  the 
Adult  Authority  en  banc  (all  Members  of  the  Adult  Authority)  before  a  final 
decision  is  reached. 

Q.  What  effect  does  public  sentiment  or  public  opinion  have  on  the  decisions 
made  by  the  Adult  Authority  Members? 

A.  The  Adult  Authority  is  conscious  of  public  opinion  and  considers  this  along 
with  many  other  factors  when  making  a  determination  in  any  .specific  case. 

Q.  Does  time  served  mean  more  than  program  participation  in  terms  of  favor- 
able Adult  Authority  consideration? 

A.  The  amount  of  time  served  is  one  of  the  factors  that  is  considered  by  the 
Adult  Authority,  but  it,  too,  is  only  one  of  the  many  factors  that  is  considered 
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when  it  comes  to  the  point  of  making  a  decision.  There  are  many  others  that  are 
also  important. 

Q.  If  an  inmate  enrolls  in  an  education  program,  but  doesn't  finish  it  before 
his  Adult  Authority  hearing,  will  the  Adult  Authority  deny  release  until  the 
program  is  completed? 

A.  In  some  cases  the  Adult  Authority  may  feel  that  it  is  absolutely  essential 
that  a  man  complete  a  particular  educational  program  in  which  he  may  be  in- 
volved before  a  release  should  be  granted.  In  most  cases,  however,  the  fact  that 
the  man  is  exerting  an  effort  to  try  to  improve  himself  is  an  indication  to  the 
Adult  Authority  that  he  may  not  necessarily  need  to  complete  an  educational 
course  before  release  is  granted.  Each  case  is  considered  on  its  individual  merits 
and  the  decision  is  reached  in  regard  to  each  specific  individual  and  no  general- 
ized statements  can  be  made  without  reviewing  all  factors  in  a  case. 

Q.  Why  can't  the  Adult  Authority  tell  a  man  the  decision  at  the  time  of  his 
hearing? 

A.  Decisions  are  reached  after  a  man  leaves  the  hearing  room.  The  panel 
members  discuss  the  case  and  agree  on  a  decision.  The  inmate  is  notified  later 
what  this  decision  is.  All  decisions  are  reviewed  and  must  be  approved  by  at  least 
two  Adult  Authority  Members  before  they  become  final. 
Q.  Do  you  have  to  admit  guilt  in  order  to  be  released? 

A.  No  man  has  to  admit  guilt  if  he  is  not  guilty.  The  Adult  Authority  does  not 
want  men  to  plead  guilty  if  they  are,  in  truth,  not  guilty. 

Q.  Why  is  there  such  a  wide  variance  in  the  length  of  time  served  for  inmates 
convicted  of  the  same  crime? 

A.  Each  person  is  different  and  each  crime  is  different.  The  Adult  Authority 
tries  to  make  decisions  based  on  each  individual's  needs  and  progress.  The  offense 
for  which  a  man  is  conunitted  is  again  only  one  of  the  factors  that  the  Adult 
Authority  considers  when  making  a  decision.  Actually,  there  is  not  a  wide  vari- 
ance in  time  served  when  the  offense  and  circumstances  are  considered. 

Q.  How  come  a  person  has  to  go  to  the  Board  once  a  year  when  he  knows  he 
hasn't  got  a  chance  because  he  hasn't  got  enough  time  in? 

A.  The  cases  of  some  men  with  long  minimum  terms  are  only  reviewed  every 
three  years.  In  other  cases  a  Board  postponement  may  be  made  for  two  years.  In 
general,  however,  even  though  a  man  has  not  served  sufficient  time  for  the  offense 
for  which  he  is  incarcerated,  the  Adult  Authority  feels  it  is  desirable  to  review 
the  case  annually  to  find  out  what  progress  has  been  made.  The  Adult  Authority 
also  wants  to  be  sure  that  there  are  no  "forgotten  men"  in  prison  and  that  each 
man  has  an  opportunity  to  be  heard  periodically.  It  is  also  important  that  men 
be  encouraged  to  work  harder  to  prepare  themselves  for  a  law-abiding  life 
in  free  society.  Each  hearing  is  an  opportunity  for  measurement  of  change.  Most 
men,  when  asked,  desire  at  least  an  annual  appearance.  When  circumstances 
warrant,  the  Adult  Authority  may  postpone  hearings  for  less  than  a  year. 

Q.  Is  it  true  that  having  your  case  on  appeal  at  the  time  of  appearance  before 
the  Adult  Authority  guarantees  an  auto-matic  denial? 

A.  All  men  have  the  right  to  appeal  their  cases  by  law  and  the  Adult  Authority 
does  not  deny  men  based  solely  as  to  whether  or  not  their  cases  are  on  appeal. 
Q.  The  Board  has  referred  to  my  past  prison  term.  Haven't  I  already  paid  for 
that? 

A.  It  is  true  that  some  men  have  been  discharged  from  former  prison  terms, 
and  in  a  sense  they  have  "paid"  for  that  offense.  The  Adult  Authority  is  con- 
cerned, however,  with  all  of  a  man's  past  criminal  history,  and  repeated  offenses 
are  again  one  of  the  factors  that  the  Adult  Authority  considers  when  arriving 
at  a  decision  as  to  whether  or  not  to  release. 

Q.  Why  does  the  Adult  Authority  bring  up  an  old  arrest  after  it  was  dismissed 
in  court ? 

A.  The  answer  to  this  is  similar  to  the  previous  question  in  that  the  Adult 
Authority  is  concerned  with  all  of  a  man's  prior  history  and  often  will  inquire 
into  an  arrest  in  order  to  find  out  the  nature  of  the  offense  and  possibly  why  it 
was  dismissed. 

Q.  Is  the  Adult  Authority  a  judicial  body?  If  not,  why  do  they  try  a  man  and 
find  him  guilty? 

A.  The  Adult  Authority  is  a  quasijudicial  body  with  broad  powers  as  specified 
in  the  Penal  Code.  The  Adult  Authority  may  determine  and  redetermine  sen- 
tences as  imposed  by  law.  Under  the  law,  the  Adult  Authority  must  make  a  care- 
ful study  of  each  inmate's  case  before  deciding  whether  or  not  to  fix  terms  and/ 
or  grant  parole.  An  Adult  Authority  hearing  is  not  a  trial,  but  an  evaluation 
process  wherein  the  Adult  Authority  attempts  to  try  to  find  whether  a  man  is 
ready  for  release. 
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Q.  What  is  the  role  of  the  Adult  Authority  Hearing  Representatives  at  the 
hearing  when  the  inmate  has  been  given  to  understand  that  two  Adult  Authority 
Members  are  to  hear  his  case? 

A.  Section  5076.1  of  the  Penal  Code  states:  "The  Adult  Authority  may  em- 
ploy case  hearing  representatives  to  whom  it  may  assign  appropriate  duties, 
including  that  of  hearing  cases  and  making  recommendations  to  the  Adult  Au- 
thority. Such  recommendations  shall  be  made  in  accordance  with  policies  es- 
tablished by  a  majority  of  the  total  membership  of  the  Adult  Authority.  Such 
policies  may  provide  that  the  recommendations  of  a  case  hearing  representative 
or  panel  of  case  hearing  representatives  shall  be  either  final  or  subject  to  review 
by  a  panel  of  the  Members  of  the  Adult  Authority,  except  that  no  recommenda- 
tion of  a  case  hearing  representative  or  representatives  for  the  granting  or 
denial  of  a  parole,  cancellation  or  revocation  of  a  parole,  the  determination  or 
redetermination  of  a  term  of  imprisonment,  or  the  discharge  from  a  commit- 
ment, shall  become  final  until  approved  by  a  panel  of  members  of  the  Adult 
Authority." 

Q.  How  does  an  inmate  get  a  discharge  rather  than  a  parole? 

A.  The  Adult  Authority  believes  that  most  men  have  a  better  chance  to  succeed 
in  society  if  they  are  on  parole.  They  feel  that  there  are  a  few  men  who  either 
don't  need  the  parole  supervision  or  who  have  failed  on  parole  several  times  and 
decide  that  it  would  be  better  to  discharge  them  since  neither  the  men  nor  society 
would  benefit  from  another  parole. 

Q.  How  is  a  RUAPP  determined  by  the  Adult  Authority? 

A.  The  Release  Upon  Approved  Parole  Plan,  or  "RUAPP,"  is  given  by  the 
Adult  Authority  when  it  feels  there  is  no  necessity  to  keep  the  man  in  prison  any 
longer  and  that  he  should  be  released  as  soon  as  a  release  plan  can  be  approved. 

Q.  Why  doesn't  the  Adtilt  Authority  formally  suggest  a  program  to  follow  if 
they  deny  a  man  a  release? 

A.  A  great  many  times  the  Adult  Authority  does  suggest  some  areas  of  pro- 
gramming that  a  man  might  wish  to  investigate  following  his  hearing,  but  this  is 
really  the  function  of  the  institutional  staff  who  are  trained  and  who  have  the 
time  to  sit  down  with  a  man  and  discuss  with  him  where  his  needs  lie  and  what 
efforts  he  should  make  to  try  to  fill  these  needs.  It  is  the  Adult  Authority's  role 
to  evaluate  what  the  man  has  done  to  improve  himself. 

Q.  Why  should  I  have  a  job  before  I  go  out? 

A.  The  Adult  Authority  firmly  believes  that  most  men  have  a  greater  chance 
of  succeeding  on  parole  if  they  have  employment,  and  for  this  very  important 
reason  they  have  felt  it  necessary  that  men  have  jobs  to  go  to  when  released. 
Some  men,  under  special  circumstances,  are  released  without  jobs. 

Q.  Why  can't  a  man  live  in  common-law  tcith  a  woman  while  on  parole,  espe- 
cially when  they  have  lived  together  before  and  had  children? 

A.  California  does  not  recognize  common-law  marriages,  and  therefore,  the 
Adult  Authority  cannot  be  a  party  to  giving  approval  or  license  to  an  adulterous 
relationship. 

Q.  What  is  the  Adult  Authority  policy  regarding  early  discharge  for  a  parolee? 

A.  The  Adult  Authority  has  always  encouraged  the  parole  agents  to  submit 
the  cases  of  men  who  have  been  on  parole  for  a  period  of  time  who  are  making 
a  fine  adjustment  in  the  community  and  no  longer  seem  to  be  in  need  of  parole 
supervision.  Normally,  the  Adult  Authority  does  not  discharge  a  man  unless 
such  a  favorable  report  is  received  from  the  parole  agent.  Section  2943  P.C. 
provides  for  such  review  of  parole  performance  after  2  years  of  continuous  parole 
served  by  all  persons  except  those  under  a  life  sentence. 

Q.  What  is  the  policy  of  the  Adult  Authority  regarding  association  of  a  parolee 
and  a  free  man  he  met  while  he  was  locked  up? 

A.  The  Adult  Authority  does  not  have  any  set  policy  regarding  such  an  as- 
sociation ;  however,  rules  and  regulations  of  the  Department  of  Corrections  pro- 
hibit employees  from  associating  with  parolees  unless  it  is  part  of  their  official 
duties,  or  specifically  approved. 

Q.  What  happens  to  civil  rights  of  a  man  when  he  receives  a  discharge? 

A.  All  civil  rights  are  restored  with  the  exception  of  the  privilege  to  hold  pub- 

.  lie  office,  to  serve  as  a  juror,  and  to  act  as  an  executor  or  administrator  of  an 

estate.  The  right  to  vote  is  barred  for  those  convicted  of  an  infamous  crime ; 

the  county  registrar  of  voters  will  upon  application  make  the  determination  as 

to  whether  or  not  the  crime  is  deemed  infamous. 

Q.  When  appearing  before  a  parole  violation  panel  is  it  legal  to  be  made  to 
make  a  plea  and  to  be  found  guilty  of  violation  charges  without  being  represented 
by  counsel? 
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A.  Section  3056  of  the  Penal  Code  states :  "Prisoners  on  parole  shall  remain 
under  the  custody  of  the  Department  and  shall  he  subject  at  any  time  to  be  taken 
back  within  the  enclosure  of  the  prison."  Since  the  parolee  is  still  serving  his  sen- 
tence, he  does  not  have  the  right  to  counsel  if  he  violates  any  condition  of  his 
parole.  By  law  he  only  has  the  right  to  counsel  if  being  charged  with  committing 
a  crime. 

Q.  How  can  the  Adult  Authority  legally  refix  a  parole  violator  at  his  maxi- 
mum when  no  new  crime  has  been  committed  f 

A.  Section  3020  of  the  Penal  Code  grants  the  Adult  Authority  the  power  to 
determine  and  redetermine  the  length  of  time  persons  shall  be  in  prison.  Adult 
Authority  Resolution  No.  171,  adopted  March  6, 1951,  states  that  when  paroles  are 
cancelled,  suspended,  and/or  revoked,  the  previous  action  fixing  term  will  be 
rescinded  (except  in  those  cases  where  the  prisoner  is  already  serving  the  maxi- 
mum) and  the  prisoner  shall  be  considered  as  serving  the  maximum  term  as 
prescribed  in  the  Indeterminate  Law,  subject  to  further  order  of  the  Adult 
Authority. 

Q.  In  what  way  is  the  indeterminate  sentence  superior  to  the  fixed  sentence? 

A.  The  Adult  Authority  feels  that  the  indeterminate  sentence  has  many 
advantages  which  the  fixed  sentence  does  not  have.  The  Legislature  adopted  this 
law  to  provide  a  flexible  method  of  sentencing  whereby  both  the  seriousness  of 
the  offense  and  the  individual  inmate's  progress  under  treatment  would  deter- 
mine the  length  of  time  he  must  be  retained  in  custody  and  under  parole  super- 
vision. The  fixed  sentence,  of  course,  could  not  do  any  of  these  things. 

[This  publication  was  prepared  by  the  staff  of  the  Adult  Authority,  and  has 
been  approved  for  distribution  to  inmates  of  the  Department  of  Corrections  by 
the  Adult  Authority  and  the  Director  of  Corrections.  Revised  January  1970.] 
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iTOBER  OF  HEN  FELONS  WITH  RELEASE  DATES  SE" 
AS  OFSEPT 30,197! 


2.000 


1,500 


.OOO 


3,464  MEN  WITH  RELEASE  DATES  SET  . 


2.000 


500 


I.500 
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500 


0-2       3-5       6-8      9-11      12-14     15-17     181  OVER 
MONTHS  FROM  HEARING  TO  RELEASE  DATE 
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OFFENSE  GROUPS  OF  MALE  FELONS  IN  PRISON  (EXCLUDING  RECEPTION-GUIDANCE CENTERS).AS  OF  JUNE  30. 

1961  AND  1971 


Offense 


Number 

Percent  of  total 

Change  of 

1971  over 

1961  in 

percent 

1961 

1971 

1961 

1971 

19, 162 

17,580 

100.0 

100.0 

-8.3 

5, 802 

8,150 
4,309 
1,490 
2,707 
924 

30.2 
38.3 

7.6 
18.0 

5.9 

46.4 
24.6 

8.4 
15.4 

5.2 

+40.5 

7, 332 

-41.2 

1,464 
3,450 
1,114 

+1.8 
-21.5 
-17.1 

.      19, 162 

17, 580 

100.0 

100.0 

-8.3 

1,294 

2,295 

4,589 

1,266 

2,454 

738 

361 

756 

677 

813 

2,707 

108 

61 

755 

6.7 
19.9 

3.6 
17.9 

3.5 

2.9 
14.0 

2.8 

4.8 
18.0 

2.2 
.6 

3.1 

13.1 

26.1 
7.2 

14.0 
4.2 
2.1 
4.3 
3.8 
4.6 

15.4 

.6 

.3 

4.3 

+77.4 

3, 824 

+20.0 

684 

+85.1 

3,424 

-28.3 

681 

+8.4 

550 

-34.4 

2,677 

-71.8 

544 

+24.4 

920 

-11.6 

3, 450 

-21.5 

412 

-73.8 

116 

-47.4 

586 

+28.8 

Total 

Crimes  against  person 

Crimes  against  property 

Sex  crimes 

Narcotics  and  drugs 

Other  (includes  kidnap) 

Total 

Homicide 

Robbery 

Assault 

Burglary 

Theft  except  auto. 

Autotheft 

Forgery  and  checks 

Rape 

Other  sex 

Narcotics  and  dangerous  drugs. 

Escape 

Habitual  criminal 

All  other  (includes  kidnap) 


■124   O  -  72  -  pt.2  -   13 
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OFFENSE    GROUPS.    EXPRESSED    1H     PERCENTAGES 

UAIX    FELONS     NEWLY     RECEIVED     FROM     COURT 
1956      THROUGH.      1970 
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Median  Time  Served  in  Pbison  by  Male  Felons  Before  Release,  by  Quarter, 
11)69  Through  June  1971 

(Published  August  5,  1971) 

SUMMARY 

Men  Released  to  Parole 

Male  felons  released  to  parole  numbered  2,465  men  in  the  second  quarter  of 
1971  as  compared  with  2,171  men  paroled  during  the  first  quarter,  an  increase  of 
13.5  percent. 

The  increase  in  the  number  of  men  released  occurred  in  only  two  of  the  three 
types  of  release,  men  released  to  first  parole  and  men  re-paroled  after  return 
with  a  new  California  commitment.  The  number  of  men  re-released  after  return 
with  a  new  California  commitment  increased  from  296  felons  during  the  first 
quarter  of  1971  to  352  men  during  the  second  quarter,  or  18.9  percent.  This 
increase  in  the  number  of  men  released  who  serve  the  longest  time  in  prison 
has  some  affect  on  the  median  time  served  which  represents  all  men  released. 
Also,  the  number  of  men  first  paroled  increased  16.3  percent  during  the  second 
quarter.  As  noted  in  the  table  footnote,  men  reparoled  after  return  for  a  brief 
stay  in  the  short  term  return  units  are  excluded  from  all  figures  in  the  table. 
[See  Table  1,  following.] 

Male  felons  paroled  during  April-June  1971  served  a  median  of  36  months 
in  prison  before  parole.  This  median  was  the  highest  in  the  history  of  the 
Department  for  men  paroled. 

Male  felons  first  paroled  during  the  second  quarter  of  1971  served  a  median 
of  36  months  before  release,  one  month  less  than  the  median  for  the  first  quarter 
of  1971. 

Male  felons  reparoled  during  the  last  three  months  after  return  with  a 
new  California  commitment  served  a  median  of  49  months,  the  same  as  the  all- 
time  high  established  during  January-March  1971.  Men  reparoled  after  return 
without  a  new  California  commitment  served  a  median  of  19  months  before 
reparole.  This  was  the  same  as  the  median  for  the  first  quarter  of  1971  and  for 
the  calendar  year  1969. 

Men  Discharged  From  Prison 

The  85  men  discharged  from  prison  at  expiration  of  sentence  during  the 
second  quarter  of  1971  served  a  median  time  of  13  months  before  release,  which 
was  one  month  less  than  the  first  quarter  and  two  months  less  than  the  calendar 
year  1969. 

Offense  and  Time  Served  Before  First  Parole 

The  comparison  of  time  served  by  men  first  paroled  during  the  second  quarter 
of  1971  with  that  of  the  first  quarter  indicates  that  the  median  of  time  served : 

Decreased  for :  Robbery  2nd ;  Burglary  2nd ;  Grand  theft  and  auto  theft ; 
Forgery  and  checks ;  Rape. 

Increased  for:  Assault  with  a  deadly  weapon — by  %  month ;  Burglary  1st — 
by  y2  month ;  Opiate  derivative  offenses — by  6  months. 

The  medians  of  time  before  first  parole  for  the  first  and  second  quarters  were 
the  same  for :  Robbery  1st ;  Lewd  act  with  child  ;  Marijuana  offenses. 
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TABLE  l.-MEDIAN  TIME  SERVED  IN  PRISON  BY  MALE  FELONS  BEFORE  RELEASE,  1969  THROUGH  JUNE  1971  (BY 

QUARTER) 

[Median  time  served  not  computed  for  less  than  15  cases] 


Total 

l 

1st  release 

Re-release  with  new 

California 

commitment 

Re-release  without 
new  California 
commitment ' 

Period  of  release 

Number  ir 

Median 

time 

served 

i  months 

Number 

Median 

time 

served 

in  months 

Number 

Median 

time 

served 

in  months 

Number    i 

Median 

time 

served 

n  months 

PAROLE 
1969 

6,826 

34.0 

4,422 

36.0 

941 

39 

1,463 

19.0 

1,382 
2,127 
1,897 
1,420 

33.0 
34.0 
34.0 
35.0 

914 
1,291 
1,245 

972 

36.0 
36.0 
36.5 
36.0 

169 
325 
258 
189 

38 
38 
39 
45 

299 
511 
394 
259 

20  0 

2d 'quarter ..... 

18  0 

4th  quarter 

19.0 
19  0 

1970 

7, 546 

34.0 

5,007 

36.0 

1,048 

42 

1,491 

18.0 

1st  quarter ... 

1,407 
1,949 
2,239 
1,951 

34.0 
34.0 
33.0 
35.0 

934 
1,259 
1,462 
1,352 

36.0 
36.0 
36.0 
36.0 

193 
274 
324 
257 

38 
42 
43 
45 

280 
416 
453 
342 

18  0 

2d  quarter 

19  0 

3d  quarter 

17  0 

4th  quarter ........ 

20  0 

1971: 

1st  quarter 

2,171 
2,465 

366 

35.0 
36.0 

15.0 

1,487 
1,730 

182 

37.0 
36.0 

19.5 

296 
352 

13  . 

49 
49 

388 
383 

171 

19  0 

2d  quarter 

19  0 

DISCHARGE 
1969 

14.0 

1st  quarter 

90 
104 
97 
75 

12.0 
16.5 
14.0 
15.0 

48 
45 
59 

30 

12.0 
22.0 
24.0 
24.5 

3  . 
5  . 

2  . 

3  . 

39 
54 
36 

42 

12  0 

2d  quarter . ., 

16  0 

3d  quarter 

11  0 

4th  quarter 

13  5 

1970_ 

294 

14.5 

143 

12.0 

23 

36 

128 

13.0 

1st  quarter........... 

74 
69 
80 
71 

16.0 
14.0 
12.0 
15.0 

31 
36 
43 
33 

16.0 
12.0 
12.0 
13.0 

7  . 

6  . 

7  . 
3  . 

36 
27 

30 

35 

14  0 

2d  quarter 

12  0 

3d  quarter........... 

12  5 

4th  quarter ..... 

13  0 

1971: 

1st  quarter .. 

60 
85 

14.0 
13.0 

27 
40 

36.0 
19.0 

1  . 
3  . 

32 
42 

12.5 

2d  quarter 

8.0 

i  Excludes  parolees  released  from  narcotic-treatment-control  units  and  short-term-return  units.  These  numbered  391  men 
in  1969,  470  men  in  1970,  and  337  men  in  1971.  The  median  time  served  was  4  months  before  release  from  NICU  and  5 
months  before  release  from  STRU  in  1971. 
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TABLE  2.-MEDIAN  TIME  SERVED  IN  PRISON  BY  MALE  FELONS  BEFORE  1ST  PAROLE-OFFENSE  AND  YEAR  OF 
PAROLE,  1969  THROUGH  JUNE  1971   (BY  QUARTER) 

IMedian  time  served  not  computed  for  less,  than  15  cases) 


Median 

Median 

Median 

time 

time 

time 

served 

served 

served 

Offense  and  year  of  parole 


Number      months      Number      months      Number        months 


Total  all  1st  paroles  Robbery  1st 


Robbery  2d 


1969 

1st  quarter. 
2d  quarter.. 
3d  quarter.. 
4th  quarter. 

1970 

1st  quarter. 
2d  quarter. 
3d  quarter.. 
4th  quarter. 

1971: 

1st  quarter. 
2d  quarter.. 


4,422 

36.0 

636 

48.0 

241 

41.0 

914 

36.0 
36.0 
36.0 
36.0 

131 
186 
182 
137 

48.0 
50.0 
48.0 
49.0 

52 
67 
68 

54 

36.0 

1, 291 

46.0 

1, 245 

38.0 

972 

42.0 

5,007 

36.0 

665 

51.0 

309 

40.0 

934 

36.0 
36.0 
36.0 
36.0 

122 
168 
184 
191 

48.0 
51.0 
50.5 
510 

50 
70 
94 
95 

42.0 

1, 259 

40.0 

1, 462 

37.0 

1,352 

41.0 

1,487 

37.0 
36.0 

226 
293 

47.0 
47.0 

85 
112 

39.0 

1,730 

36.0 

1969 

1st  quarter. 
2d  quarter.. 
3d  quarter.. 
4th  quarter. 

1970 

1st  quarter. 
2d  quarter.. 
3d  quarter.. 
4th  quarter. 

1971: 

1st  quarter. 
2d  quarter.. 


Assault  with 
deadly  weapon 


Burglary  1st 


Burglary  2d 


209 

40.0 

107 

40.0 

686 

30.0 

56 

42.0 
36.0 
40.0 
42.0 

15 
34 
26 
32 

36.0 
42.0 
39.5 
47.5 

139 
204 
185 
158 

28.0 

58 

30.0 

55 

29.0 

40 

29.0 

210 

45.0 

109 

41.0 

792 

28.0 

42 

40.5 
42.0 
47.0 
47.0 

26 
21 

30 
32 

41.0 
42.0 
40.0 
38.5 

160 
196 
239 
197 

29.0 

43 

29.0 

60 

27.0 

65 

27.0 

83 

44.0 
44.5 

47 
40 

50.0 
50.5 

195 
216 

30.0 

116 

27.5 

1969 

1st  qtr. 

2d  qtr. 

3d  qtr. 

4th  qtr 
1970 

1st  qtr. 

2d  qtr. 

3d  qtr. 

4th  qtr 
1971: 

1st  qtr. 

2d  qtr. 


Grand  theft  i 

and 

Forgery  and 

auto  theft 

checks 

Rape 

404 

26.0 

495 

24.0 

122 

48.0 

79 

24.0 

114 

24.0 

15 

42.0 

105 

26.0 

154 

24.0 

35 

55.0 

124 

26.5 

131 

24.0 

34 

46.5 

96 

27.5 

96 

24.0 

38 

57.5 

398 

24.0 

487 

24.0 

121 

49.0 

84 

24.5 

102 

24.0 

26 

53.5 

107 

24.0 

121 

24.° 

34 

45.0 

111 

25. 
25.0 

30.0 
24.0 

144 
120 

119 
112 

24.0 
24.0 

24.0 

22.0 

31 

30 

46 
55 

60.0 

96 

47.5 

157 

48.5 

135 

45.5 
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TABLE  2- MEDIAN  TIME  SERVED  IN  PRISON  BY  MALE  FELONS  BEFORE  1ST  PAROLE-OFFENSE  AND  YEAR  OF 
PAROLE,  1969  THROUGH  JUNE  1971  (BY  QUARTER)-Continued 

[Median  time  served  not  computed  for  less  than  15  casesj 


Offense  and  year  of  parole 


Median 

Median 

Median 

time 

time 

time 

served 

served 

served 

in 

in 

in 

Number 

months 

Number 

months 

Number 

months 

Lewd  act  with 

Opi  urn  derivative 

child 

offenses 

Marihua 

na 

109 

42.0 

227 

47.0 

390 

36.0 

17 

40.0 

46 

42.0 

74 

36.0 

28 

39.5 

67 

48.0 

113 

36.0 

36 

48.0 

72 

46.5 

120 

35.5 

28 

43.0 

42 

46.5 

83 

36.0 

194 

48.0 

277 

47.0 

448 

33.0 

36 

40.0 

49 

44.0 

72 

36.0 

40 

48.0 

82 

42.0 

134 

35.0 

54 

49.5 

69 

50.0 

131 

31.0 

64 

50.5 

77 

48.0 

111 

31.0 

55 

49.0 

86 

48.0 

120 

36.0 

48 

49.0 

83 

54.0 

138 

36.0 

1969 

1st  qtr. 

2d  qtr. 

3d  qtr. 

4th  qtr 
1970 

1st  qtr. 

2d  qtr. 

3d  qtr. 

4th  qtr 
1971: 

1st  qtr. 

2d  qtr. 


Sacramento,  Calif.,  April  23,  1969. 


Adult  Authority 

Report  to  the  Assembly  Ways  and  Means  Committee  Regarding  Median  Time 
Served  in  California  Prisons  by  Male  Felons  to  First  Parole 

As  a  preamble  to  the  three  areas  of  Chairman  Lanterman's  inquiry,  a  brief 
Introductory  comment  appears  to  be  in  order  as  to  the  correctional  process  and 
the  many  factors  taken  into  account  in  making  decisions  about  the  release  of 
adult  male  felon  offenders. 

The  title  of  this  report  is  a  misnomer  if  one  were  to  believe  "Time  Served  Prior 
to  First  Parole"  refers  exclusively  to  the  initial  or  first  offenders.  Only  ten  per 
cent  of  the  male  felons  in  California  prisons  are  first  offenders,  which  includes 
homicide  and  sex  offenders. 

"Median  Time  Served  Prior  to  First  Parole"  is  a  statistical  measurement  of 
the  time  in  prison  from  the  date  a  man  is  newly  received  from  court  and  his  first 
release  to  parole  supervision.  Included  in  this  median  are  first  offenders ;  also 
included  are  many  multiple  offenders — 90  per  cent  of  those  released. 

The  use  of  the  median  time  served  statistics  alone  can  be  misleading.  For 
example,  paroling  an  increased  number  of  multi-termers  who  had  served  many 
years  could  effect  an  increase  in  the  median  time  reflecting  in  the  year  of  release. 
To  illustrate  the  paradox,  a  more  liberal  parole  policy  could  be  responsible  for 
driving  median  time  figures  upward. 

As  a  practical  matter,  numerous  other  factors  must  be  considered  along  with 
the  median  time  served  statistics,  such  as  prison  population  changes  in  a  higher 
proportion  of  felons  received  with  more  prior  criminal  commitments,  increase  in 
aggressive  acts  during  the  commitment  offense  or  while  in  prison,  poor  response 
to  rehabilitative  programs,  unmet  medical-psychiatric  needs,  thus  delaying  the 
readiness  for  parole. 
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There  is  no  such  thing  as  a  typical  or  "clear-cut"  burglar,  forger,  rapist, 
robber  or  murderer.  While  each  prisoner  has  a  legal  "label"  based  upon  a  com- 
mitment offense  or  offenses,  the  social,  psychological,  and  individual  case  studies 
indicate  each  felon  represents  a  specific  problem  in  terms  of  rehabilitation  to 
productive  law-abiding  citizenship  or  continued  criminal  behaviour  and  the 
degree  of  potential  danger  to  society  he  poses. 

The  Adult  Authority  maintains  a  flexible,  resourceful  and  diversified  ap- 
proach to  the  vast  number  of  individual  problems  presented  to  the  Board,  keep- 
ing in  mind  its  principal  goal — the  rehabilitation  of  the  criminal  offender  which 
is  the  ultimate  and  best  possible  protection  for  our  citizens  and  their  property. 

AREAS    OF   INQUIRY 

1.  What  specific  decisions  and  policy  considerations  have  led  to  this  sudden 
increase  in  time  served? 

Answer. — There  have  been  no  recent  specific  Adult  Authority  decisions  and 
policy  considerations  that  have  led  directly  to  an  increase  in  time  served. 

Each  felon  is  received,  processed  and  studied  with  a  view  toward  releasing- 
him  under  two  general  overall  criteria:  (1)  the  rehabilitation  of  the  prisoner, 
and  (2)  the  general  protection  of  society  from  the  convicted  criminal  offender. 
Thus,  in  the  case  of  each  individual  inmate,  beginning  with  his  legal  minimum 
eligible  parole  date,  be  is  studied  and  receives  a  hearing  to  determine  his  readi- 
ness for  release.  If  not  paroled  at  the  first  hearing,  he  is  heard  at  specific  inter- 
vals until  parole  or  discharge  is  granted. 

Of  major  impact  in  increasing  the  time  served  by  male  felons  has  been  in- 
creased penalties  by  legislative  mandate.  For  example,  in  the  early  1960's,  in- 
creased mandatory  minimum  penalties  were  imposed  by  the  Legislature  for 
numerous  narcotic  offenders.  In  more  recent  sessions,  minimum  penalties  have 
been  increased  for  specific  burglary,  robbery  and  rape  offenders.  This  1969 
Legislature  is  considering  additional  increased  penalties ;  one  example,  for  as- 
saults on  police  officers  and  firemen  when  attacked  or  assaulted  in  the  per- 
formance of  their  lawful  duties. 

Another  and  important  factor  in  the  use  of  our  time  served  statistics  is  that 
the  State's  probation  subsidy  program  has  eliminated  many  of  the  least  dangerous 
and  least  serious  criminal  offenders,  forgery,  burglary  second,  car  theft  cases, 
whose  usual  early  release  maintained  the  median  time  served  statistic  at  a  lower 
level.  Numerous  additional  factors  have  led  to  increased  prison  time  served  (see 
No.  2  and  No.  3  below) . 

2.  What  results  are  anticipated  due  to  increase  and  what  evidence  is  available 
to  support  such  assumption? 

Answer.  The  anticipated  result  of  the  term  setting  board  has  been  and  con- 
tinues to  be  that  of  maintaining  or  increasing  the  present  level  of  success  on 
parole.  Male  felons  were  released  upon  determination  by  the  Adult  Authority  as 
to  their  readiness  for  parole.  The  seemingly  delay  in  release  was  due,  in  part,  to 
legislative  requirements  (see  #1  above)  and  to  changes  in  prison  population 
composition  (see  #3  below). 

The  Department  of  Corrections  and  the  Adult  Authority  are  continuing  re- 
search efforts  and  experimentation  with  selected  offenders,  work  unit  parole, 
community  correctional  centers,  half-way  houses,  short-term  return  units,  work 
furlough,  narcotic  treatment  and  control,  parole  outpatient  clinics  and  with  other 
criminal  behaviour  control  devices. 

The  Adult  Authority  is  on  record  with  the  Assembly  Criminal  Procedures 
Committee  indicating  a  willingness  to  undertake  additional  experimental  re- 
search in  the  release  of  selected  criminal  offenders.  Unfortunately,  our  level  of 
sophistication  in  research  to  date  has  yet  to  provide  many  important  answers 
to  the  aggressive-psychopathic  criminal  with  whom  we  are  dealing  in  increasing 
numbers. 
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3.  To  what  extent  have  the  characteristics  of  the  prison  population  changed  so 
that  long  incarceration  has  been  required? 

Answer.  Several  significant  changes  have  occurred  in  the  characteristics  of  of- 
fenders during  the  past  several  years.  These  changes  are  in  men  newly  admitted 
and  in  those  in  the  prisons.  These  changes  have  a  definite  relationship  to  decisions 
of  the  Adult  Authority  regarding  release  of  felons. 

A.  The  superior  courts  have  sentenced  a  lesser  percentage  of  their  dispositions 
to  prison. 

Superior  Court  Dispositions  to  Prison : 

24  percent 1965 

17  percent 1967 

B.  The  superior  courts  have  increased  the  use  of  probation  as  a  disposition. 

Superior  Court  Disposition  to  Probation  : 

53  percent 1965 

59  percent 1967 

C.  Since  1960,  the  trend  of  male  felons  newly  received  from  court  has  been 
toward  an  increase  in  the  percentage  of  men  committed  for  crimes  against 
a  person,  and  a  decrease  in  the  percentage  of  property  offenders. 

Percent  of 
total 
Offense  received  Year 

Robbery.. 13.7  1960 

Do 19.4  1968 

Of  men  received  for  robbery  first  degree,  an  increasing  proportion  have 
aggravated  sentences : 

Robbery  first  degree  with  aggravated  sentence : 

41.9   percent 1962 

58.3   percent 1967 

Conversely,  the  percentage  of  non-violent  property  offenders  is  decreasing. 

Burglary : 

20.0  percent 1960 

16.6   percent 1968 

Forgery : 

20.1  percent 1960 

9.9   percent 1968 

As  a  result,  with  fewer  numbers  of  the  nonviolent  property  offenders  coming 
into  the  prison  system,  the  persons  previously  held  for  shorter  prison  terms 
are  not  available  for  release. 

D.  Further,  there  was  a  greater  proportion  of  male  felons  received  in  prison 
in  1967  than  in  prior  years  for  robbery  first  degree,  burglary  second  degree, 
forgery  and  checks,  who  had  previously  served  three  or  more  jail  or  juvenile, 
one  prison  plus  jail,  or  two  or  more  prison,  sentences. 

E.  The  largest  offense  group  in  prison  today  is  felons  convicted  of  robbery. 
One-fifth  of  the  men  newly  received  from  court  were  committed  for  robbery, 
but  one-fourth  of  the  present  prison  population  are  of  this  offense  group. 

F.  A  study  of  men  admitted  during  each  calendar  year  shows  that  at  three 
years  after  admission  all  offense  groups,  except  narcotics,  had  a  higher  per- 
centage of  men  in  prison  on  December  31,  1968,  than  at  the  close  of  1967. 
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This  is  to  be  expected  in  terms  of  the  admission  data  which  showed  that  men 
are  being  received  in  recent  years  with  a  higher  percentage  having  served  more 
previous  criminal  commitments  and  with  some  increase  in  aggravated  sentence. 

G.  Although  the  median  time  served  by  male  felons  first  paroled  in  1968  in- 
creased by  six  months  compared  with  previous  years,  when  studied  by  principal 
offense  groups,  this  increase  is  in  a  large  part  the  influence  of  the  change  in  the 
population  percentage  that  had  served  prior  criminal  sentences.  This  increase  of 
time  in  prison  did  not  occur  in  all  offense  groups  and  type  of  prior  criminal  his- 
tory. Rather,  it  is  the  result  of  the  volume  of  men  released  who  had  the  more 
serious  prior  criminal  commitment  served  history. 

Of  the  male  felons  paroled  in  1968,  40.5%  of  the  robbery  first  degree  group  (the 
highest  in  recorded  history)  and  62.1%  of  the  burglary  second  degree  group  have 
previously  served  three  or  more  jail  or  juvenile  sentences,  one  prison  plus  jail,  or 
two  or  more  prison  sentences. 

SOME    ADDITIONAL    CONSIDERATIONS 

Illustrative  of  current  management  and  treatment  problems  of  the  Department 
of  Corrections  and  having  direct  bearing  on  term-fixing  and  parole-granting  ac- 
tions of  the  Adult  Authority  are  the  increasing  numbers  of  felons  in  need  of  psy- 
chiatric care.  Requirements  range  from  intensive  and  acute  therapy  including 
prescribed  medical  control  to  clinical  and  diagnostic  reporting  prior  to  broad 
term-fixing  action.  The  Department  conservatively  estimates  15  per  cent  of  the 
prison  population  is  in  need  of  attention  by  the  psychiatric  services.  Beds  for 
psychiatric  care  are  available  for  less  than  one-third  of  the  men  needing  this  care. 

PROJECTED  NUMBER  OF  MALE  FELONS  IN  NEED  OF  PSYCHIATRIC  CAREi 

Men  Men 

receiving  needing  Projected 

care  1969  care  1969  need  1972 

Psychiatric  and  psychological  services 1,500  4,000  6,000+ 

i  Psychiatric  care— psychotic,  homosexual,  grossly  immature,  group  therapy,  individual  therapy,  neurological,  observa- 
tion, diagnosis,  prognosis. 

Four  of  the  largest  institutions  show  the  increased  number  of  men  for  whom 
regular  psychiatric  reports  are  required*  for  Board  appearance. 

Men  requiring 
Correctional  Training  Facility  :  tpecial  report* 

1963-64 500 

1967-68 1,100  to  1,200 

California  Men's  Colony : 

1965-66 1,000  (approx.) 

1967-69 1,400  (approx.) 

Folsom  State  Prison : 

1964-65 756  (approx.) 

1968-69 1,110  (approx.) 

San  Quentin  Prison : 

1964-65 1,045  (approx.) 

1968-69 1,540  (approx.) 


*(A  special  psychiatric  report  is  required  at  each  parole  consideration  hearing  for 
individuals  with  aggressive  and/or  violent  crimes,  or  for  those  with  psychiatric  problems 
Independent  of  criminal  behaviour.  Similar  problems  are  encountered  at  each  of  the 
institutions  of  the  Department  of  Corrections.) 
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A  further,  special  example  is  that  of  the  Stress  Assessment  Unit,  a  special 
unit  used  for  long-term  aggressive  offenders  for  special  stress  experiences  prior 
to  release  on  parole.  The  unit  has  a  capacity  of  47  men.  The  current  waiting  list 
is  18  men.  All  other  units,  the  90-day  psychiatric  observation  unit  for  observa- 
tion and  neurological  analysis,  adjustment  centers,  and  isolation  sections  within 
the  Department  of  Corrections  are  filled  to  capacity. 

SOME  FUTURE  TRENDS 

In  a  Department  of  Corrections'  study  of  Population  Projections  1968-1980, 
published  July  20,  1908,  it  is  stated,  "Courts  will  continue  to  sentence  ...  a 
similar  proportion  of  the  cases  so  disposed  during  the  past  decade."  It  is  also 
reported,  "The  recent  legislation  on  cost  sharing  probation  .  .  .  may  have  had 
some  impact  reducing  commitments  to  prison",  and,  "The  annual  rate  (of  ad- 
mission) per  100,000  State  population  .  .  .  are  low,  in  light  of  past  experience, 
and  probably  reflect  the  effect  of  recent  legislation  on  sharing  of  probation 
costs." 

The  report  continues,  "The  general  demographic  characteristics  of  felons  com- 
mitted during  the  next  ten  years  will  be  about  the  same  as  during  the  past  dec- 
ade, with  some  increase  in  the  number  of  narcotic  offenders  and  persons  who 
have  been  committed  for  crimes  of  violence.  This  will  lead  to  an  increasing 
proportion  of  the  inmate  population  having  been  committed  for  crimes  of  vio- 
lence, such  as  robbery,  while  there  will  be  a  decrease  in  proportionate  commit- 
ments for  forgery,  checks,  and  similar  offenses." 

The  report  further  stresses,  ".  .  .  the  inmate  today  is  more  hostile,  is  imma- 
ture, is  prone  to  act  out,  and  is  less  motivated." 

"Progressive  correctional  programs  of  the  Department  will  bp  continued  and 
new  programs  developed  as  needed." 

".  .  .  the  planned  rehabilitation  program  (is)  aimed  at  discovering  and  correct- 
ing causes  of  individual  criminal  behavior"  and  "remedying  defects  of  character 
and  personality  so  that  the  inmate  will  become  self-supporting  and  law  abiding 
when  released  to  free  society." 

"The  patterns  of  time  served  in  correctional  institutions  before  transfer  to 
parole  supervision  or  discharge,  as  determined  by  the  policy  and  practice  of 
the  .  .  .  term-setting  board,  will  be  affected  to  some  extent  by  the  quality  and 
effect  of  the  treatment  programs." 

This  present  report  to  the  Ways  and  Means  Committee  validates  and  substan- 
tiates the  above-cited  report  of  Department  of  Corrections  population  projections. 
The  report's  findings  are  borne  out  by  the  Adult  Authority  in  daily  interviews 
of  inmates  appearing  before  the  Board  for  parole  consideration. 

CONCLUSION 

To  briefly  summarize,  the  total  prison  population  has  had  a  percentage  in- 
crease in  the  aggressive  and  violent  crime  group,  predominantly  robbery  offend- 
ers. While  the  total  number  of  felons  received  from  the  Superior  Courts,  includ- 
ing forgery  and  burglary  offenders,  has  decreased,  due  to  probation  subsidy,  male 
felons  now  received  have  previously  served  a  greater  number  of  prior  criminal 
sentences. 

Therefore,  persons  with  relatively  minimal  criminal  backgrounds  are  not 
being  received  by  the  Department  of  Corrections  as  frequently  as  in  prior  years, 
and  the  volume  of  men  serving  lesser  sentences  are  therefore  not  available  for 
early  release.  The  result  has  been  an  elevation  of  median  time  served  by  adult 
male  felons  in  California  prison.  A  continued  trend  on  the  part  of  the  Legislature 
to  raise  legal  minimum  statutory  sentences  and  to  redefine  the  more  severe 
felonies  increasing  the  minimum  eligible  parole  date  will  necessarily  result  in 
longer  median  times  served  prior  to  release. 
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J. 

Characteristics  of  Felon  Population  in  California  State  Prisons  by 
Institution,  June  30,  1971 

SUMMARY  i 

The  Department  of  Corrections  institution  population  numbered  22,680  persons 
on  June  30,  1971,  which  was  a  decrease  of  4,602  persons,  or  16.9  percent,  from 
June  30, 1970.  The  decrease  occurred  in  both  the  men  and  the  women  populations. 
The  male  count  dropped  4,368  and  the  women  dropped  234  in  the  one  year. 

Of  the  17,580  male  felons  who  had  completed  the  reception  processes,  46.4 
percent  were  in  prison  for  homicide,  robbery  and  assault.  Of  the  517  women  felons 
31.7  percent  had  been  committed  for  these  offenses.  In  one  year  the  male  felons 
committed  for  these  crimes  against  persons  had  increased  2.5  percentage  points,  as 
this  group  comprised  43.9  percent  of  the  male  population  on  June  30,  1970.  The 
women  felons  had  increased  only  0.6  percentage  points  over  one  year  ago. 

Male  felon  narcotics  or  dangerous  drugs  offenders  comprised  15.4  percent  of 
the  prison  population  on  both  June  30,  1970  and  June  30,  1971.  The  proportion  of 
women  felons  in  prison  for  narcotics  and  drugs  had  increased  from  25.4  percent 
of  its  population  on  June  30,  1970  to  28.3  percent  on  June  30,  1971. 

The  ethnic  distribution  of  male  felons  in  prison  has  changed  slightly  during 
the  past  year.  There  has  been  a  slight  decrease  in  the  percentage  of  men  in  the 
white  ethnic  group  and  an  increase  in  the  black  ethnic  group.  For  women  felons 
the  distribution  has  remained  practically  the  same  for  white,  with  a  slight 
increase  in  the  white,  Mexican  descent,  and  a  decrease  in  the  black  ethnic  group. 

The  median  age  of  the  felon  population  in  prison  on  June  30,  1971  was  30.9 
years  for  both  the  men  and  the  women. 

On  June  30,  1971,  74.5  percent  of  the  men  and  69.4  percent  of  the  women  had 
not  been  paroled  since  commitment.  This  is  a  slight  increase  from  the  72.5  per- 
cent for  the  men  and  a  noticeable  increase  from  the  62.6  percent  for  the  women 
one  year  ago. 
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United  States  Court  of  Appeals  for  the  Ninth  Circuit 


No.  25,919 


William  Ellhamer,  plaintiff  and  appellee 

v. 

Lawrence  E.   Wilson,  appellant 


No.  25,953 

Charles  Hinnington,  plaintiff  and  appellee 

v. 

Department  of  Corrections  etc.,  et  al.,  appellants 

On  Appeal  from  the  United  States  District  Court  for  the  Northern  District  of 

California 

Before :  Chambers  and  Hoelson,  Circuit  Judges,  and  von  der  Heydt,  District 
•Judge. 

Per  curiam : 

The  orders  granting  writs  of  habeas  corpus  to  Ellhamer  and  Hinnington, 
California  state  prisoners,  are  reversed.  The  district  court  will  enter  orders 
denying  the  writs. 

We  are  asked  to  overrule  our  cases  which  have  upheld  California  in  not 
providing  counsel  on  parole  revocation  hearings.  This  we  decline  to  do.  See 
High  Pine  v.  Montana,  9  Cir.,  439  F.  2d  1093 :  Lincoln  v.  California,  9  Cir.,  435 
F.  2d  133 ;  Head  v.  California,  9  Cir.,  415  F.  2d  767. 

[Memorandum] 

State  of  California, 
San  Francisco,  Calif.,  October  12, 1971. 
To:   Adult  Authority,   State  Office  Building  No.   8,   714  P   Street,   Room  523, 

Sacramento,  Calif.  Attn  :  Mr.  Robert  Wert,  Office  Manager. 
From  :  Office  of  the  Attorney  General,  James  B.  Cuneo.  Deputy  Attorney  General. 
Subject :  Charles  Hinnington  v.  Department  of  Corrections,  et  al.  USDC  No.  C-69 
149  AJZ 
Enclosed  please  find  a  copy  of  the  order  setting  aside  redetermination  of 
sentence  which  was  issued  by  Judse  Zirpoli  in  the  above-entitled  case  on  April  17, 
3970.  As  you  are  aware,  the  order  was  reversed  by  the  Ninth  Circuit  Court  of 
Appeals  in  case  No.  25,953  in  its  opinion  of  July  7,  1971,  which  you  already  have. 
For  your  additional  information,  in  the  event  you  do  not  already  have  a  copy, 
I  am  also  enclosing  a  copy  of  the  District  Court  order  in  Ellhamer  v.  Wilson, 
USDC  No.  46545  which  was  issued  on  April  15,  1970.  Appeals  from  both  orders 
were  taken  by  this  office  and  the  cases  were  consolidated  on  appeal  in  the  Ninth 
Circuit  as  reflected  by  the  July  7  opinion  of  the  court. 

If  I  can  be  of  further  assistance,  do  not  hesitate  to  contact  me. 

James  B.   Cuneo, 
Deputy  Attorney  General. 
Enclosure. 
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United  States  District  Court 
,  for  the  Northern  District  of  California 

No.  46545  AJZ 

William  Ellhamer,  petitioner 

v. 

Lawrence  E.  Wilson,  Warden,  respondent 

order  setting  aside  redetermination  of  sentence 

Since  the  court's  order  of  September  12,  1969,  Ellhamer  v.  Wilson  has  been 
under  reconsideration  in  light  of  Mead  v.  California  Adult  Authority,  415  F.2d 
767  (9th  Cir.  1969).  The  court  in  Mead  dealt  with  the  question  of  petitioner's 
right  to  an  attorney  at  a  parole  revocation  hearing  in  the  following  one  sentence : 
"Appellant  did  not  have  a  constitutionally  protected  right  to  counsel  to  represent 
him  at  the  state  parole  revocation  proceeding.  {Williams  v.  Patterson,  (10th 
Cir.  1968)  389  F.2d  374)." 

The  court  gives  no  further  indication  of  its  reasoning  or  what  facts  it  took  into 
consideration.  Its  conclusion  relies  only  on  the  Williams  case.  Williams  is  dis- 
tinguishable from  Ellhamer  in  that  where  was  no  "attack  ...  on  the  sentence  or 
on  the  procedures  connected  therewith."  The  Williams  court  stated  also  that 
they  were  "not  concerned  with  sentencing."  In  Ellhamer  the  parole  revocation 
hearing  entailed  the  "refixing"  of  the  prisoner's  sentence  from  ten  years  to 
the  maximum  of  life. 

In  a  situation  such  as  Ellhamer  where  there  is  a  redetermination  of  a  man's 
sentence  at  the  parole  revocation  hearing,  the  parolee  has  a  constitutional  right 
to  an  attorney.1 

Based  on  this  court's  opinion  of  September  12,  1969  in  Ellhamer  v.  Wilson 
and  the  reasons  stated  above.  IT  IS  ORDERED  that  the  1961  redetermination 
of  petitioner's  1953  sentence  is  hereby  set  aside. 

It  is  further  ordered,  That  should  the  Adult  Authority  wish  to  make  a 
valid  redetermination  of  petitioner's  1953  sentence,  it  accord  petitioner  the  right 
to  counsel  and  make  such  redetermination  within  60  days.  Failing  such  redeter- 
mination within  the  time  provided,  this  court  will  entertain  a  motion  to  deter- 
mine the  effective  date  of  petitioner's  1961  sentence. 

All  other  relief  sought  by  petitioner  is  hereby  DENIED. 

Dated  April  14, 1970. 

Alfonso  J.  Zirpoli, 
U.S.  District  Judge. 
United  States  District  Court 
for  the  Northern  District  of  California 

No.  C-69  149  AJZ 

Charles  Hinnington,  petitioner, 

v. 

Department  of  Corrections,  et  al.,  respondents 

order  setting  aside  redetermination  of  sentence 

Petitioner  has  filed  a  handwritten  petition  which  this  court  will  treat  as  a 
petition  for  a  writ  of  habeas  corpus.  With  the  able  assistanc  of  appointed 


i  Cf.,  Braun  v.  Rhay,  416  F.  2d  1055.  1057-58  (9th  Cir.  1969)  ;  Hewett  v.  State  of  North 
Carolina,  415  F.  2d  1316  (4th  Cir.  1969)  ;  Commonwealth  v.  Tinson,  249  A.  2d  549  (S.  Ct. 
Pa.  1969). 

(217) 


218 

counsel  petitioner  argues  that  the  failure  to  allow  petitioner  counsel  at  his 
1968  parole  revocation  hearing  violated  his  constitutional  right  to  counsel. 

There  is  no  dispute  as  to  the  fact  that  at  the  parole  revocation  hearing  peti- 
tioner Hinnington's  sentence  was  redetermined  from  eight  years  to  the  maxi- 
mum of  twenty  years.  Such  a  reflxing  of  sentence  brings  this  case  within  the 
doctrine  of  Ellhamer  v.  Wilson,  No.  46545  (N.D.  Cal.  April  14,  1970),  in  which 
this  court  held  that  petitioner  had  a  constitutional  right  to  an  attorney  at  a 
hearing  for  revocation  of  parole  and  redetermination  of  sentence.1 

It  is  ordered,  That  the  1968  redetermination  of  petitioner's  1960  sentence  is 
hereby  set  aside.  It  is  further  ordered,  That  should  the  Adult  Authority  wish  to 
make  a  valid  redetermination  of  petitioner's  sentence  it  accord  petitioner  the 
right  to  counsel  and  make  such  redetermination  within  60  days.  Failing  such 
redetermination  within  the  time  provided,  this  court  will  entertain  a  motion  to 
determine  the  effective  date  of  petitioner's  1968  sentence. 

Dated  April  17, 1970. 

Alfonso  J.  Zirpoli,  U.S.  District  Judge. 

1  See  Mempa  v.  Rhay,  389  U.S.  128  (1967)  ;  applied  retroactively  in  McOonnell  v.  Rhay, 
393  U.S.  2  (1968).  See  also  Braun  v.  Rhay,  416  F.  2d  1055  (9th  Cir.  1969)  ;  Hewett  v. 
State  of  North  Carolina,  415  F.  2d  1316  (4th  Cir.  1969)  ;  but  see  Mead  v.  California  Adult 
Authority,  415  F.  2d  767  (9th  Cir.  1969). 
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In  The  Supreme  Court  of  the 
State  of  California  in  Bank 

Criin.  13858 

IN  RE  RALPH  MARTINEZ  ON  HABEAS  CORPUS 

Ralph  Martinez,  currently  incarcerated  in  Folsoin  State  Prison,  petitions  for 
a  writ  of  habeas  corpus,  seeking  release  on  the  grounds  that  the  Adult  Au- 
thority revoked  his  parole  without  adequate  cause.  Petitioner  alleges  that  the 
authority's  determination  to  terminate  his  parole  status  was  based  primarily 
on  (1)  evidence  obtained  through  an  unconstitutional  search  and  seizure  and 
(2)  a  confession  obtained  in  violation  of  People  v.  Dorado  (1965)  62  Cal.2d 
338,  and  petitioner  contends  that  such  matters  should  not  properly  be  con- 
sidered by  the  Adult  Authority.  We  conclude  that  in  view  of  the  uniquely 
critical  responsibilities  inherent  in  the  administration  of  the  parole  system, 
the  authority  could  properly  consider  all  the  evidence  before  it. 

Initially  we  review  the  facts  of  the  case.  On  May  12,  1955,  petitioner  was 
convicted  of  violation  of  section  11500  of  the  Health  and  Safety  Code  (sale 
of  narcotics  other  than  marijuana),  sentenced  and  committed  to  the  state 
prison.  After  serving  over  seven  years  of  his  sentence,  petitioner  was  released 
on  parole  on  June  12,  1962.  Then  in  February  1963  he  was  arrested  and 
charged  with  possession  of  heroin ;  in  October  1963  he  was  found  guilty  of  the 
charges  and  sentenced  to  state  prison. 

Following  the  conviction  in  October  1963,  petitioner's  parole  was  cancelled 
on  November  15,  1963,  and  formally  revoked  on  February  13,  1964.  The  rev- 
ocation was  ostensibly  based  on  three  grounds:  (1)  the  October  1963  convic- 
tion; (2)  driving  a  motor  vehicle  without  the  knowledge  or  consent  of  his 
parole  agent  or  the  Division  of  Parole,  and  (3)  using  alcoholic  beverages  to 
excess. 

The  following  year,  on  March  11,  1965,  the  Court  of  Appeal,  Second  Dis- 
trict, reversed  petitioner's  1963  convictions,  concluding  that  evidence  introduced 
at  trial  was  obtained  pursuant  to  an  unconstitutional  search1  and  that  state- 
ments used  against  petitioner  were  obtained  in  violation  of  the  dictates  of 
People  v.  Dorado,  supra,  62  Cal.2d  338  (People  v.  Martinez  (1965)  232  Cal. 
App.2d  796).  On  July  13,  1965,  the  charges  on  which  petitioner  had  been  con- 
victed in  1963  were  dismissed.  Petitioner  remained  in  prison,  however,  because 
his  parole  on  his  1955  conviction  had  been  revoked. 

When  petitioner's  application  for  parole  next  came  before  the  Adult  Authority 
in  October  1965,  the  reversal  of  petitioner's  1963  conviction  was  brought  to  the 
authority's  attention.  The  authority  nonetheless  decided  not  to  restore  petitioner 
to  his  parole  status.  The  comments  recorded  on  the  authority's  official  evalua- 
tion sheet  disclose  the  panel's  reasoning :  "panel  notes  that  although  1963  charges 
dismissed  on  legal  technicality  of  illegal  search — case  was  not  dismissed  because 
of  lack  of  involvement — also  noted  that  inmate  initially  admitted  to  the 
charges — and  [did]  not  prosecute  appeal  for  some  two  years — continuance  of 
incarceration  based  on  parole  behavior  and  not  on  1963  commitment." 

The  circumstances  of  the  present  case  are  comparable  to  those  addressed  by 
this  court  in  In  re  Brown  (1967)  67  Cal.  2d  339.  There,  as  here,  the  Adult  Au- 
thority revoked  the  defendant's  parole  on  several  grounds,  a  criminal  conviction 
constituting  the  primary,  most  serious  ground.  In  Brown,  as  in  the  instant  case, 
the  conviction  was  later  overturned  on  appeal ;  in  Brown,  reversal  rested  solely 
on  the  introduction  at  trial  of  a  confession  obtained  in  violation  of  Dorado. 


1  The  Court  of  Appeal  found  that  police  officers,  after  arresting  defendant  In  a  car 
outside  his  home,  had  conducted  a  full  search  of  his  home  without  a  search  warrant.  It 
concluded  on  the  authority  of  People  v.  Cruz  (1964)  61  Cal.  2d  S61,  that  the  search  was 
not  Incident  to  an  arrest  and  thus  that  the  fruits  of  the  search  should  be  suppressed. 
(People  v.  Martinez   (1965)    232  Cal.  App.  2d  796,  799-800.) 
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Under  those  circumstances  we  held  that  the  invalid  conviction,  relied  on  by 
the  Adult  Authority,  could  not  properly  constitute  a  basis  for  "cause"  to  revoke 
the  defendant's  parole,  and  we  remanded  the  case  to  the  authority  so  that  they 
could  decide  whether  to  retain  the  revocation  on  the  basis  of  the  lesser  parole 
violation  with  which  the  parolee  had  been  charged.  In  addition,  we  indicated 
that  the  reversal  of  the  conviction  would  not  preclude  further  inquiry  by  the 
Adult  Authority  into  the  subject  matter  of  the  crime  in  question,  to  determine 
if  the  defendant  "had  engaged  in  conduct  that  constitutes  cause  for  parole 
revocation."  (67  Cal.  2d  at  p.  342.)' 

Although  the  February  1964  parole  revocation  order  in  the  instant  case  is 
identical  to  the  one  before  the  court  in  Brown  in  that  it  grounds  revocation  pri- 
marily on  a  conviction  which  has  subsequently  been  found  invalid,  we  agree 
with  the  People's  contention  that  the  proceedings  in  the  Adult  Authority  after 
the  appellate  reversal  of  the  defendant's  1963  conviction  must  properly  be  viewed 
as  "further  inquiry"  into  the  subject  matter  of  the  conviction  as  approved  in 
Brown  and  thus  must  be  considered  by  this  court.  In  its  subsequent  proceeding 
the  authority  sustained  "continuance  of  incarceration  based  on  parole  behavior 
and  not  on  1963  commitment."  Upon  a  complete  reading  of  the  authority's  records 
we  believe  that,  although  the  authority  predicated  its  decision  on  "parole  be- 
havior" rather  than  on  the  conviction,  the  authority  considered  the  illegally 
obtained  evidence  that  resulted  in  the  reversal  of  the  conviction ;  the  People 
concede  that  this  is  true.3  In  this  case  we  thus  face  two  of  the  questions  left  open 
by  our  decision  in  Brown:  May  the  Adult  Authority,  in  exercising  its  broad 
authority  over  the  parole  system  and  parolees,  properly  considered  evidence 
which  has  been  obtained  by  government  officials  (1)  as  a  result  of  an  unconstitu- 
tional search  and  seizure  and  (2)  through  a  confession  obtained  through  inter- 
rogation when  a  defendant  has  not  been  adequately  apprised  of  his  constitutional 
rights? 

We  are  required  to  face  these  issues  directly  in  this  case,  only  because  we 
find,  from  the  facts  as  related  in  the  prior  judicial  decision  (People  v.  Martinez, 
supra,  232  Cal.App.2d  796,  797-799),  that  the  police  authorities,  in  obtaining 
the  extrinstic  evidence  and  statements  from  defendant,  did  indeed  violate  the 
defendant-parolee's  Fourth  and  Fifth  Amendment  constitutional  rights.*  Al- 
though past  cases  have  sometimes  declared  that  a  parolee  is  in  "constructive 
custody"  or  "without  liberty,"  "[factions  of  'custody'  and  the  like  .  .  .  cannot 
change  the  reality  of  a  parolee's  conditional  freedom  and  cannot  affect  the  con- 
stitutional protections  surrounding  his  interest  in  that  conditional  freedom." 
(Rose  v.  Haskins  (6th  Cir.  1968)  388  F.2d  91,  98  fn.  2  ( Celeb reze,  J.,  dis- 
senting).) In  the  instant  case  regular  police  officers  undertook  the  search  pursu- 
ant to  their  general  law  enforcement  duties;  the  officers,  at  the  time  of  the 
search,  did  not  even  know  of  defendant's  parole  status.  The  investigation  involved 
suspected  criminal  activity,  not  parole  violations.  Under  these  circumstances 
the  officers  cannot  undertake  a  search  without  probable  cause  and  then  later 
seek  to  justify  their  actions  by  relying  on  the  defendant's  parole  status,  a  status 
of  which  they  were  unaware  at  the  time  of  their  search.  (People  v.  Gallegos 
(1964)    62  Cal.2d   176,   178;   People  v.   Gastelum    (1965)    237  Cal.App.2d  205, 


3  In  our  original  opinion  in  Brown  we  included  a  sentence  which  read  :  "The  Authority 
should  not,  however,  use  defendant's  confession  for  any  purpose  foreclosed  to  the  courts." 
(67  A.C.  338,  341.)  The  opinion  was  later  modified  to  omit  this  sentence  (67  Cal.  2d  339, 
342)  when  it  was  recognized  that  the  issue  with  which  the  sentence  dealt  was  not 
properly  before  the  court  and  had  not  been  fully  argued. 

3  When  the  Adult  Authority  acts  to  suspend  or  to  revoke  a  parolee's  parole  status,  it 
must  issue  a  formal  order  designating  the  grounds  for  revocation.  (Pen.  Code,  $  3063.)  The 
authority  apparently  does  not  normally  prepare  such  an  order,  designating  the  grounds 
for  its  decision,  when  it  denies  a  parolee's  initial  request  for  release  on  parole.  An  order 
incorporating  the  grounds  for  the  authority's  decision  should  be  prepared,  however, 
whenever,  as  in  the  instant  case,  the  authority  reconsiders  a  previous  parole  revocation 
after  one  of  its  Initial  grounds  for  revocation  is  invalidated.  This  formal  order  is  necessary 
to  facilitate  judicial  review  of  the  authority's  subsequent  determination  on  the  issue 
of  revocation. 

Although  the  authority  did  not  prepare  a  formal,  written  statement  in  the  instant 
case,  and  the  precise  nature  of  the  "parole  conduct"  referred  to  in  the  informal  record 
of  the  authority's  1965  hearing  is  not  clear,  the  state  has  conceded  that  the  authority 
relied  at  least  in  part  on  acts  of  the  defendant  evidenced  by  the  illegally  obtained  matter. 
We  proceed  to  analyze  the  authority's  determination  on  the  basis  of  the  state's  concession. 

*  The  Court  of  Appeal's  opinion  does  not  mention  defendant's  parole  status.  From  its 
discussion  of  the  facts,  however,  it  made  clear  that  the  officers  were  not  aware  of 
defendant's  status,  but  were  merely  performing  their  normal  inyestigatory  activities. 
The  People  do  not  suggest  otherwise. 
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207;  People  v.  Hernandez  (1964)  229  Cal.  App.  2d  143,  147  fn.  2;  cf.  People 
v.  Rosales  (1968)  68  Cal.2d  299  (parolee  entitled  to  protection  of  Penal  Code 
section  844 ) . )  5 

Since  we  do  not  adjudicate  a  search  of  a  parolee  initiated  by  a  parole  agent  in 
connection  with  duties  of  parole  administration,  we  need  not  decide  under  what 
circumstances,  if  any,  such  a  search  may  be  "reasonable"  within  the  meaning  of 
the  Fourth  Amendment  even  without  a  full  showing  of  probable  cause.6  The 
Court  of  Appeal,  in  the  previous  criminal  action,  correctly  determined  that  evi- 
dence obtained  pursuant  to  this  search  could  not  be  admitted  at  the  defendant's 
criminal  trial. 

In  addition,  the  defendant's  parole  status,  of  course,  did  not  permit  the  police 
to  interrogate  the  defendant  in  connection  with  the  suspected  criminal  activity 
without  first  apprising  him  of  his  constitutional  rights.  The  strictures  of 
Dorado  apply  whenever  the  police  initiate  custodial  interrogation  in  connec- 
tion with  their  investigation  of  a  new  criminal  matter ;  indeed,  in  Dorado  itself, 
the  defendant  was  an  incarcerated  prisoner,  who  had  allegedly  committed  a 
crime  within  the  prison  and  who  was  interrogated  by  prison  officials.  (62  Cal. 
2d  at  pp.  342-344.)  The  Fifth  Amendment  rights  of  parolees  equally  demand 
these  protections.  (See  In  re  Brown,  supra,  67  Cal.  2d  339,  340;  People  v. 
Gastelum,  supra,  237  Cal.  App.  2d  205,  209.)  Thus  the  statements  elicited  from 
defendant  Martinez  in  the  instant  case  were  obtained  in  violation  of  his  con- 
stitutional rights  and  were  properly  determined  to  be  inadmissible  at  his  crim- 
inal trial. 

We  therefore  must  now  turn  to  the  difficult  problems  presented  by  the  Adult 
Authority's  consideration  of  tnis  evidence.  In  resolving  these  questions  we  look 
initially  to  the  test  articulated  by  our  court  in  People  v.  Moore  (1968)  69  Cal. 
2d  674 ;  there  we  examined  the  applicability  of  the  Fourth  Amendment  exclusion- 
ary rule  to  a  civil  narcotics  commitment  proceeding.  We  declared  in  Moore: 
"Whether  any  particular  rule  of  criminal  procedure  should  be  applied  in  a 
narcotic  addict  commitment  proceeding  depends  upon  consideration  of  the  rela- 
tionship of  the  policy  underlying  the  rule  to  the  proceeding.  (Cf.  In  re  Gault, 
387  U.S.  1,  13-14.)"  (69  Cal.  2d  at  pp.  681-682.)  In  determining  the  applicabil- 
ity of  the  Fourth  Amendment  and  the  Dorado-Miranda  exclusionary  rules  to 
Adult  Authority  proceedings  we  examine  both  the  policies  underlying  the  rules 
and  the  purposes  and  nature  of  the  proceeding. 

1.  One  purpose  of  both  the  Fourth  Amendment  exclusionary  rule  and  the 
Dorado-Miranda  exclusionary  rule  is  the  deterrence  of  illegal  government  con- 
duct. 

As  we  recognized  in  Moore,  "[t]he  basic  purpose  of  the  [Fourth  Amendment] 
exclusionary  rule  is  to  deter  unconstitutional  methods  of  law  enforcement. 
(Elkins  v.  United  States,364  U.S.  206,  217;  Mapp  v.  Ohio  [1961],  367  U.S.  643. 
656 ;  People  v.  Parham,  60  Cal.  2d  378,  385 ;  People  v.  Cahan,  44  Cal.  2d  434,  445 
et  seq.)"  (69  Cal.  2d  at  p.  682.)  The  rule  attempts  "to  compel  respect  for  the 
constitutional  guarantee  [to  be  free  from  unreasonable  search  and  seizure]  in 
the  only  effectively  available  way — by  removing  the  incentive  to  disregard  it." 
(Elkins  v.  United  States  (1960)  364  U.S.  206,  217.)  "By  denying  any  profit  from 
the  unconstitutional  methods  of  law  enforcement  it  is  to  be  anticipated  that 


8  People  v.  Goss  (1961)  193  Cal.  App.  2d  720,  724-725,  is  disapproved  insofar  as  dictum 
therein  implies  that  a  parolee  is  without  any  constitutional  protection  against  unreason- 
able searches  and  seizures.    (See  Brown  v.  Kearny   (5th  Cir.   1966)    355  F.   2d  199,  200.) 

« Searches  bv  parole  officers  pursuant  to  their  duties,  just  as  other  administrative 
searches  (see  Camara  v.  Municipal  Court  (1967)  387  U.S.  523)  are  subject  to  the  broad 
reasonableness  requirement  of  the  Fourth  Amendment.  (See,  e.g.,  People  v.  Langella  (Sup. 
Ct.  1963)  244  N.Y.S.2d  802,  805;  Martin  v.  United  States  (4th  Cir.  1950)  183  F.  2d  436, 
439,  cert.  den.  340  U.S.  904;  cf.  Terry  v.  Ohio  (1968)  392  U.S.  1,  16-20.)  The  conditional 
nature  of  a  parolee's  freedom  may  result  in  some  diminution  of  his  reasonable  expectation 
of  privacv  and  thus  mav  render  some  intrusions  by  parole  officers  "reasonable'  even  when 
the  information  relied  on  bv  the  parole  officers  does  not  reach  the  traditional  level  of 
"probable  cause."  A  diminution  of  Fourth  Amendment  protection,  however,  can  be  justified 
onlv  to  the  extent  actually  necessitated  by  the  legitimate  demands  of  the  operation  of 
the"  parole  process  (see  United  States  v.  Lewis  (S.D.N.Y.  1967)  274  F.  Supp.  184,  190;  cf. 
Camara  v.  Municipal  Court,  supra,  387  U.S.  523.  534-539  ;  Note,  Parole  Status  and  the 
Privilege  Concept,  1969  Duke  L.J.  139,  145  fn.  19.)  When  a  police  officer  is  not  aware 
that  a  suspect  is  on  parole,  or  is  not  investigating  a  parole  violation,  an  intrusion  into 
the  parolee's  privacv  cannot  be  properly  justified  by  the  needs  of  the  parole  system. 
(See  also  United  States  v.  Hallman  (3d  Cir.  1966)  365  F.  2d  289  (parole  officer  wae 
acting  merely  as  "agent,  tool  or  device"  of  arresting  police  officers  and  thus  his  search 
of  parole  without  probable  cause  was  illegal).) 
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law  enforcement  officials  will  have  no  incentive  to  engage  in  such  methods." 
(People  v.  Moore,  supra,  69  Cal.  2d  674,  692.) 

The  decision  of  this  court  in  Dorado,  and  subsequently  the  decision  of  the 
United  States  Supreme  Court  in  Miranda  v.  Arizona  (1966)  384  U.S.  474,  requir- 
ing the  exclusion  of  confessions  elicited  through  custodial  interrogation  when 
the  defendant  was  not  adequately  apprised  of  his  constitutional  rights,  rested,  in 
part,  on  a  similar  need  to  deter  improper  law  enforcement  activity.  As  the  ex- 
tensive discussion  of  the  coercive  police  interrogation  procedures  in  Miranda 
indicates  (384  U.S.  at  pp.  445-458),  the  warnings  were  believed  constitutionally 
required  to  insure  that  government  officials  would  not  exceed  constitutional 
bounds  in  eliciting  confessions  from  suspects.  The  remedy  of  excluding  all  confes- 
sions obtained  without  such  warnings  contemplated  a  dual  purpose :  ( 1 )  to 
prevent  the  introduction  of  a  confession  that  may  not  have  been  truly  the  product 
of  a  free  will  and  (2)  to  deter  the  police  from  engaging  in  "third  degree"  prac- 
tices, activities  "at  odds  with  one  of  our  Nation's  most  cherished  principles — 
that  the  individual  may  not  be  compelled  to  incriminate  himself."  (384  U.S. 
at  pp.  457-458). 

As  we  stated  explicitly  in  In  re  Lopez  (1965)  62  Cal.  2d  368,  372-373,  the  com- 
panion case  of  Dorado  "[W]e  believe  that  the  United  States  Supreme  Court  in 
Escobedo  sought  primarily  to  prevent  police  tactics  which,  in  the  past,  have 
spawned  involuntary  confessions.  .  .  .  The  rule  contemplated  the  prospective 
prevention  of  coercive  practices — not  the  extirpation  of  such  practices  committed 
in  the  past."   (See  also  Johnson  v.  New  Jersey   (1966)   384  U.S.  719.) 

2.  The  critical  responsibilities  of  the  administration  of  the  parole  system 
require  that  the  Adult  Authority  generally  be  permitted  to  consider  all  relevant 
evidence. 

Although  we  recognize  that  theoretically  the  exclusion  of  the  products  of 
illegal  searches  and  interrogations  from  Adult  Authority  proceedings  would 
supplement  the  deterrent  force  of  the  criminal  trial  exclusionary  rules,  we  must 
also  consider  the  unique  nature  and  responsibilities  of  the  Adult  Authority  and 
the  extremely  high  costs  which  the  expanded  application  of  the  exclusionary  rule 
would  entail  in  this  context.  Our  desire  to  preserve  legalistic  symmetry  cannot 
obscure  the  necessity  of  examining  the  practical  merits  of  the  underlying  com- 
peting societal  interests  actually  at  stake.  We  must  be  ever-cautious  of* becoming 
"so  overly  concerned  with  'the  internal  perfecting  of  [the  law's]  own  categories' 
as  to  forget  the  goals  of  the  [judicial]  enterprise."  (See  Cox,  Chief  Justice  Earl 
Warren  (1969)  83  Harv.L.Rev.  L2.) 

We  believe,  at  this  time,  that  the  incremental  deterrent  effect  that  will  realis- 
tically be  achieved  by  shielding  the  Adult  Authority  from  illegally  procured  evi- 
dence is  slight ;  the  bungling  police  officer  is  not  likely  to  be  halted  by  the  thought 
that  his  unlawful  conduct  will  prevent  the  termination  of  parole  because  the 
authority  cannot  consider  the  evidence  that  he  unlawfully  procures.  When,  as  in 
the  instant  case,  the  police  are  not  even  aware  that  a  suspect  is  a  parolee,  the 
supplemental  deterrent  factor  is,  of  course,  completely  absent. 

On  the  other  hand,  the  social  consequences  of  imposing  the  exclusionary  rule 
upon  the  authority  can  be  disastrous.  Conceivably,  if  the  improperly  obtained 
evidence  were  the  sole  basis  for  parole  revocation,  the  authority  might  find  itself 
unable  to  act  in  the  case  of  the  paroled  murderer  whom  the  police  improperly 
discovered  had  cached  a  minor  armory  for  future  use  or  the  paroled  narcotics 
peddler  who  had  collected  a  quantity  of  heroin  for  future  sale.  Although  we  rec- 
ognize, of  course,  that  such  evidence  would  not  be  admissible  in  a  court  of  law, 
we  believe  that  an  agency  whose  delicate  duty  is  to  decide  when  a  convicted 
offender  can  be  safely  allowed  to  return  to  and  remain  in  society  is  in  a  different 
posture  than  the  court  which  decides  his  original  guilt.  To  blind  the  authority 
to  relevant  facts  in  this  special  context  is  to  incur  a  risk  of  danger  to  the  public 
which,  at  least  as  of  this  date,  outweighs  the  competing  considerations  of  a 
problematical  gain  in  deterrence.  We  thus  conclude  that  at  this  time  the  general 
Fourth  Amendment  and  Dorado  exclusionary  rules  are  not  applicable  to  Adult 
Authority  proceedings. 

In  holding  that  the  Adult  Authority  could  properly  consider  the  illegally  ob- 
tained evidence  in  this  case,  we  specifically  note  that  we  are  not  faced  with  a 
situation  in  which  it  has  been  alleged  that  the  circumstances  surrounding  the 
interrogation  are  of  a  nature  to  render  the  confession  "involuntary"  or  "coerced" 
(see,  e.g.,  Brooks  v.  Florida  (1967)  389  U.S.  413,  414-115 ;  Beecher  v.  Alabama 
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(1967)  389  U.S.  35,  36-38;  Sims  v.  Georgia  (1967)  389  U.S.  104,  406-407)  7  or 
that  the  police  conduct  in  effectuating  the  search  was  so  egregious  as  to  offend 
"the  'traditions  and  [collective]  conscience  of  our  people'"  (Griswold  v.  Con- 
necticut (1965)  381  U.S.  493  (Goldberg,  J.,  concurring),  quoting  Snyder  v. 
Massachusetts  (1934)  291  U.S.  97,  105)  or  to  "shock  the  conscience."  (See  Rochin 
v.  California  (1952)  342  U.S.  165,  172-174. )8  If  we  were  presented  with  an  in- 
stance in  which  the  Adult  Authority  considered  evidence  obtained  under  those 
circumstances  we  might  well  conclude  that  the  constitutional  demands  of  due 
process  could  not  countenance  any  governmental  use  of  evidence,  even  by  the 
Adult  Authority. 

In  declining  to  apply  the  exclusionary  rules  to  Adult  Authority  proceedings, 
we  do  not,  of  course,  intimate  that  these  exclusionary  rules  are  not  applicable 
to  other  administrative  proceedings.  (See  Knoll  Associates,  Inc.  \.  F.T.C.  (7th 
Cir.  1968)  397  F.2d  530,  533-534  (Fourth  Amendment  exclusionary  rule  applied 
to  F.T.G.  hearing)  ;  Leongrandc  v.  New  York  State  Liquor  Authority  (1966) 
25  App.  Div.2d  225,  268  N.Y.S.2d  433,  rev'd  on  other  grounds,  280  N.Y.S.2d  381, 
227  N.E.2d  302  (1967)  (Breitel,  J.)  (Fourth  Amendment  exclusionary  rule 
applied  to  liquor  license  revocation  proceeding)  ;  cf.  In  re  March  (1968)  40 
111. 2d  53,  237  N.E.2d  529.  531  (Fourth  Amendment  exclusionary  rule  applied  to 
juvenile  proceedings).)  B  In  other  circumstances,  the  consequences  of  exclud- 
ing some  relevant  information  may  not  be  as  dire  as  they  are  in  the  Adult  Au- 
thority context,  and  thus  our  evaluation  of  the  appropriateness  of  applying 
the  exclusionary  rule  may  well  be  altered. 

We  thus  conclude  that  in  the  instant  case  the  Adult  Authority  could  properly 
consider  all  the  evidence  before  it  and  its  decision  to  reaffirm  the  revocation 
of  petitioner's  parole,  after  the  reversal  of  his  1963  conviction,  may  stand. 

The  writ  is  denied.  Tobbiner,  J. 

We  concur : 
Tbaynob.  C.  J. 
McComb,  J. 
Mosk,  J. 
Burke,  J. 
Sullivan,  J. 

DISSENTING   OPINION   BY   PETERS,    J. 

I  dissent. 

The  majority  hold  that  evidence  concededly  obtained  in  violation  of  the  con- 
stitutional protection  to  which  a  parolee  continues  to  be  entitled  may  properly 
be  considered  by  the  Adult  Authority  "in  exercising  its  broad  authority  over  the 
parole  system  and  parolees,  .  .  ."  In  reaching  their  conclusion,  the  majority  pur- 
port to  apply  the  following  test :  "In  determining  the  applicability  of  the  Fourth 
Amendment  and  the  Dorado-Miranda  exclusionary  rules  to  Adult  Authority  pro- 
ceedings we  examine  both  the  policies  underlying  the  rules  and  the  purposes  and 
nature  of  the  proceeding." 


7  In  Johnson  v.  New  Jersey,  supra,  384  U.S.  719,  the  United  States  Supreme  Court  drew 
this  identical  distinction  between  "involuntary"  confessions  and  confessions  inadmissible 
Tinder  the  prophylactic  rules  of  Escobedo  and  Miranda  in  concluding  that  Escobedo  and 
Miranda  were  to*  be  applied  prospectively,  while  the  rules  concerning  "involuntary"  con- 
fessions had  full  retroactive  effect.  (384  U.S.  at  729-732.)  (See  also  People  v.  Varnum 
(1967)  66  Cal.  2d  808.  812-813.) 

8  Compare  Rochin  v.  California,  supra,  342  U.S.  165  (use  of  evidence  obtained  through 
"stomach  pumping"  violates  due  process)  with  Aguilar  v.  Texas  (1964)  378  U.S.  108 
(use  of  evidence  obtained  through  search  pursuant  to  invalid  warrant  violates  Fourth 
Amendment).  In  Schmerber  v.  California  (1966)  384  U.S.  757,  after  concluding  that  a 
requirement  that  a  defendant  submit  to  a  blood  test  performed  by  a  physician  in  a  hospital 
environment  according  to  accepted  medical  practices  was  permissible,  the  court  went 
on  to  point  out  that  "[w]e  are  thus  not  presented  with  the  serious  questions  which  would 
arise  if  a  search  involving  the  use  of  a  medical  technique,  even  of  the  most  rudimentary 
sort,  were  made  by  other  than  medical  personnel  or  in  other  than  a  medical  environment — 
for  example,  if  it  were  administered  by  police  la  the  privacy  of  the  stationhouse.  To  tolerate 
searches  under  these  conditions  might  be  to  invite  an  unjustified  element  of  personal  risk 
of  infection  and  pain."  (Italic  added.) 

9  We  must  note  that  in  reaching  our  decision  we  do  not  rely  on  the  fact  that  strict  rules 
of  evidence  mnv  not  be  applicable  because  of  the  informal,  administrative  nature  of  the 
Adult  Authority  proceedings.  (Cf.  Robinson  v.  Cox  (1966)  77  N.M.  55,  419  P.2d  253,  256.) 
The  purposes  of  the  constitutional  exclusionary  rules  are  entirely  unrelated  to  the  ends 
served  by  normal  rules  of  evidence,  and  the  mere  fact  that  rules  of  evidence  are  relaxed 
will  generally  have  no  bearing  on  the  applicability  of  the  constitutional  exclusionary 
rules. 
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Although  I  agree  with  the  basic  test  set  out  by  the  majority,  I  am  of  the  opinion 
that  the  majority  have  reached  an  incorrect  result  by  failing  to  examine  ade- 
quately the  opposing  interests  involved.  In  the  first  place,  they  assert  without  any 
analysis  their  belief  that  the  incremental  deterrence  of  police  misconduct  to  be 
reaped  from  an  application  of  the  exclusionary  rule  to  Adult  Authority  proceed- 
ings would  be  "slight."  Second,  they  fail  even  to  mention  a  second  purpose  served 
by  the  exclusionary  rule — to  uphold  the  integrity  of  our  system  of  government.  On 
the  other  hand,  in  discussing  the  "social  consequences"  of  applying  the  exclu- 
sionary rule  to  Adult  Authority  proceedings,  the  majority  mention  no  "conse- 
quences" that  are  unique  to  such  proceedings  and  that  distinguish  them  from 
court  proceedings ;  instead,  they  merely  state  their  belief  that  the  authority  is 
"in  a  different  posture"  than  the  courts. 

Contrary  to  the  majority,  I  believe  that  to  hold  unconstitutionally  obtained 
evidence  admissible  in  Adult  Authority  proceedings  will  furnish  an  incentive 
to  government  officials  to  violate  the  Fourth,  Fifth,  and  Fourteenth  Amend- 
ments, especially  when  the  subject  of  their  investigation  is  a  parolee. 

As  this  court  stated  in  People  v.  Moore,  69  Cal.2d  674,  682,  "[t]he  basic  pur- 
pose of  the  exclusionary  rule  is  to  deter  unconstitutional  methods  of  law  en- 
forcement. [Citations.]  The  exclusionary  rule  is  not  a  penalty  but  is  derived 
from  the  principle  that  the  state  must  not  profit  from  its  own  wrong.  [Citation.] 
By  denying  any  profit  from  the  unconstitutional  methods  of  law  enforcement,  it 
is  to  be  anticipated  that  law  enforcement  officials  will  have  no  incentive  to 
engage  in  such  methods."  (Italics  added.) 

Conversely,  once  law  enforcement  officials  are  permitted  to  profit  in  any 
conceivable  way  as  a  direct  result  of  unconstitutional  methods  of  law  enforce- 
ment it  is  to  be  anticipated  that  they  will  have  an  incentive  to  engage  in  such 
methods  in  the  hope  of  uncovering  some  evidence  from  which  they  may 
profit.  The  officials  ordinarily  suffer  no  penalty  for  their  unlawful  conduct.  (See, 
e.g.,  Mapp  v.  Ohio  (1961)  367  U.S.  643,  670  (Douglas,  J.,  concurring).)  Faced 
with  a  situation  where  there  might  be  something  to  gain,  even  where  the  pos- 
sibility of  gain  is  remote,  and  where  they  cannot  secure  evidence  by  legal  means, 
the  danger  of  the  officials  engaging  in  unconstitutional  methods  of  law  enforce- 
ment is  acute.  (Cf.  People  v.  Cahan,  44  Cal.2d  434,  449.) 

Because  the  laudable  purpose  of  the  exclusionary  rule — to  deter  unconstitu- 
tional methods  of  law  enforcement — can  only  be  served  by  denying  the  govern- 
ment any  and  all  profit  from  such  methods,  any  exception  to  the  rule  eliminates 
the  deterrent  effect  of  the  rule  and  encourages  law  enforcement  officials  to  engage 
in  the  unlawful  conduct.  When  those  officials  have  nothing  to  lose  and  some- 
thing to  gain  by  such  conduct,  the  deterrent  effect  of  the  rule  is  largely  if  not 
entirely  destroyed.  Under  today's  majority  decision,  a  law  enforcement  official  is 
encouraged  to  engage  in  unconstitutional  law  enforcement  methods  in  the  hope 
that  the  evidence  thereby  secured  may  be  profitably  used  should  it  subsequently 
appear  that  the  victim  of  such  conduct  was  a  parolee. 

Not  only  does  the  majority  opinion  jeopardize  the  constitutional  rights  of 
citizenry  in  general,  it  completely  emasculates  those  limited  constitutional  rights 
to  which  it  concedes  parolees  are  entitled.  Investigations  of  parole  violations 
and  new  criminal  offenses  are  very  often  cooperative  efforts ;  police  and  parole 
officers  frequently  work  together  to  reimprison  the  parolee  suspected  of  criminal 
activity.  When  the  cost  of  prosecution  in  terms  of  time  and  money  is  considered 
too  high,  and  when  the  parolee  still  has  a  considerable  time  to  serve  on  his 
original  sentence,  the  People  will  often  forego  a  new  criminal  trial  and  instead 
will  look  to  the  parole  revocation  to  serve  the  ends  of  a  new  conviction.1 

Thus  the  similarity  of  the  results  of  conviction  and  parole  revocation  and  the 


1  The  California  Adult  Authority's  Statement  of  Policy  Concerning  Cooperation  With 
Law  Enforcement  Regarding  Revocation  of  Parole  for  New  Offenses  Without  Prosecution 
(Nov.  1,  1957)  declares:  "Whenever  a  parolee  comes  to  the  attention  of  law  enforcement 
for  a  new  offense,  the  parole  agents,  under  established  policy,  are  instructed  to  cooperate 
fully  with  investigating  and  prosecuting  agencies.  .  .  .  [H]  Experience  reveals  that  prose- 
cution usually  follows  where  evidence  Is  sufficient  to  establish  guilt.  However,  there  are 
a  number  of  exceptions  involving  cases  in  which  prosecution  agencies  have  indicated 
that  the  time,  trouble  and  expense  of  prosecution  seemed  unnecessary  since  the  return 
to  prison  under  revocation  of  parole  offered  adequate  protection  to  society.  [If]  In  prin- 
ciple, the  Adult  Authority  is  in  accord  with  this  approach.  In  the  past  this  procedure 
has  been  followed  in  some  areas  with  such  good  effect  that  It  seems  desirable  that  this 
policy  be  made  clear  throughout  the  State  so  that  the  program  may  be  adopted  and 
followed  to  whatever  extent  local  agencies  care  to  employ  It. 
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ongoing  participation  of  general  law  enforcement  officials  in  parole  violation 
cases  support  the  conclusion  that  the  consequences  of  potential  parole  revocation 
are  within  the  general  police  officer's  train  of  thought.  Unless  the  exclusionary 
rule  is  applied  to  Adult  Authority  proceedings,  there  will  be  no  protection  for  the 
Fourth,  Fifth,  and  Fourteenth  Amendment  rights  retained  by  the  parolee.  It  is 
anomalous  for  the  majority  to  recognize  the  limited  constitutional  rights  of  pa- 
rolees and  at  the  same  time  to  render  them  meaningless  by  allowing  police  to 
violate  them  with  impunity  so  as  to  secure  a  parolee's  parole  revocation. 

Moreover,  the  majority  state  merely  that  "[o]ne  purpose  of  both  the  Fourth 
Amendment  exclusionary  rule  and  the  Dorado-Miranda  exclusionary  rule  is  the 
deterrence  of  illegal  governmental  conduct."  (Italics  deleted  in  part.)  They  fail 
completely  to  mention  another  purpose  of  the  exclusionary  rule  that  also  would 
be  served  by  withdrawing  illegally  obtained  evidence  from  the  proper  considera- 
tion of  the  Adult  Authority — "the  imperative  of  judicial  integrity."  (Elkins  v. 
United  States  (1960)  364  U.S.  206,  222.)  This  secondary  function  of  the  exclusion- 
ary rule  draws  its  strength  from  the  profound  philosophical  roots  that  support 
a  government  of  law.  This  court  has  articulated  this  concern  in  a  variety  of  ways, 
declaring  that  "the  state  must  not  profit  from  its  own  wrong"  (People  v.  Parham, 
60  Cal.2d  378,  386),  and  that  it  is  "morally  incongruous"  for  the  state  to  impose 
punishment  when  it,  itself,  has  become  a  law  breaker.  (People  v.  Cahan,  supra, 
44  Cal.2d  434,  446.)  In  both  Miranda  v.  Arizona  (1966)  384  U.S.  436,  479-480, 
and  Mapp  v.  Ohio,  supra,  367  U.S.  643,  659,  the  United  States  Supreme  Court 
cited  with  approval  Justice  Brandeis'  eloquent  dissent  in  Olmstead  v.  United 
States  (1928)  277  U.S.  438,  485:  "Our  Government  is  the  potent,  the  omnipresent 
teacher.  For  good  or  for  ill,  it  teaches  the  whole  people  by  its  example.  ...  If  the 
Government  becomes  a  lawbreaker,  it  breeds  contempt  for  law ;  it  invites  every 
man  to  become  a  law  unto  himself;  it  invites  anarchy."  (See  also,  People  v. 
Cahan,  supra,  44  Cal.2d.  434,  446.) 

Reliance  on  fruits  of  illegal  government  action  is  as  destructive  of  the  appear- 
ance of  justice  and  as  likely  to  lead  to  the  miseducation  of  the  public  in  the  case 
of  parole  revocation  as  it  is  in  a  more  formal  criminal  trial.  Indeed,  the  con- 
donation of  government  lawlessness  is  conceivably  even  less  acceptable  in  parole 
proceedings  than  in  criminal  trials ;  the  rehabilitative  foundations  of  the  entire 
parole  system  can  be  completely  undermined  when  a  parolee  observes  his  teacher, 
the  government,  violate  the  law  with  apparent  impunity. 

On  the  other  hand,  the  majority  fail  to  mention  any  "social  consequences"  of 
applying  the  exclusionary  rule  to  Adult  Authority  proceedings  that  are  not 
equally  a  result  of  applying  the  rule  to  court  proceedings.  In  either  case,  the 
result  will  sometimes  be  that  the  government  will  be  unable  to  act  against  crimi- 
nals— even  dangerous  criminals.  This  would  be  true  in  Adult  Authority  proceed- 
ings when  the  illegally  obtained  evidence  is  the  sole  basis  for  parole  revocation 
just  as  it  is  now  true  in  court  proceedings  when  the  illegally  obtained  evidence 
is  the  sole  basis  for  conviction.  The  United  States  Supreme  Court  and  this  court 
were  both  well  aware  that  the  application  of  the  exclusionary  rule  to  court  pro- 
ceedings would  sometimes  result  in  the  freeing  of  criminals  who  would  otherwise 
be  incarcerated.  (See,  e.g.,  Mapp  v.  Ohio,  supra,  376  U.S.  643,  659;  Elkins  v. 
United  States,  supra,  364  U.S.  2906,  217-218 ;  People  v.  Cahan,  supra,  44  Cal.  2d 
434,  438-439,  449-450.)  As  this  court  stated  in  People  v.  Cahan,  supra,  44  Cal.  2d 
434.  449,  "[i]t  is  contended,  however,  that  the  police  do  not  always  have  a  choice 
of  securing  evidence  by  legal  means  and  that  in  many  cases  the  criminal  will 
escape  if  illegally  obtained  evidence  cannot  be  used  against  him.  This  contention 
is  not  properly  directed  at  the  exclusionary  rule,  but  at  the  constitutional  provi- 
sions themselves.  It  was  rejected  when  those  provisions  were  adopted."  And  cer- 
tainly police  officers  who  violate  the  fundamental  guarantees  in  order  to  obtain 
parole  revocation  are  no  less  guilty  of  violating  the  basic  law  of  the  land  than 
officers  who  violate  those  guarantees  for  the  purpose  of  the  apprehension  and 
conviction  of  criminal  offenders.  (Cf.  People  v.  Moore,  supra,  69  Cal.  2d  674,  680.) 

Recognition  of  the  basic  rationales  underlying  the  exclusionary  rule  has  led 
many  courts  to  hold  the  rule  applicable  in  noncriminal  proceedings.  In  addition 
to  our  decision  involving  narcotic  commitment  proceedings  in  People  v.  Moore, 
supra,  69  Cal.  2d  674,  the  United  States  Supreme  Court  has  held  the  rule  appli- 
cable in  civil  forfeiture  proceedings,  proceedings  in  which  the  government  is 
one  of  the  adversary  parties.  One  1058  Plymouth  Sedan  v.  Pennsylvania  (1965) 
380  U.S.  693:  see  People  v.  One  1960  Cadillac  Coupe,  62  Cal.  2d  92,  96-97;  cf. 
HinchUff  v.  Clarke  (N.D.  Ohio  1963)  230  F.  Supp.  91,  100-102  (rule  applied  in 
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civil  tax  assessment  proceeding)  ;  United  States  v.  Blank  (N.D.  Ohio  1066)  261 
F.  Supp.  180,  182-184  (same)  ;  In  re  Marsh  (111.  1968)  40  111.  2d  53,  55,  237  N.E. 
2d  529,  531  (rule  applied  in  juvenile  proceedings).) 

Although  the  Supreme  Court  has  not  yet  addressed  the  question  of  the  rule's 
application  to  administrative  proceedings,  the  genre  encompassing  Adult  Au- 
thority interviews,  several  courts,  state  and  federal,  have  recently  concluded 
that  the  purposes  of  the  rule  dictate  that  it  be  given  effect  in  such  proceedings. 
(Knoll  Associates,  Inc.  v.  F.T.C.  (7th  Cir.  1968)  397  F.  2d  ."530,  533-534  (F.T.C. 
proceeding)  ;  Lcogrande  v.  State  Liquor  Authority  (1966)  25  App.  Div.  2d  225, 
268  N.Y.S.  2d  433,  reversed  on  other  grounds,  280  N.Y.S.  2d  3S1,  227  N.E.  2d 
302  (1967)  (Breitel,  J.)  (liquor  license  revocation  proceeding)  ;  Finn's  Liquor 
Shop,  Inc.  v.  State  Liquor  Authority  (1968)  31  app.  Div.  2d  15,  19,  294  N.Y.S. 
2d  592,  596  (same)  ;  Malik  v.  New  York  State  Liquor  Authority  (1968)  294 
N.Y.S.  2d  948  (same).) 

Judge  Breitel's  reasoning  in  Leogrande  v.  State  Liquor  Authority,  supra,  25 
App.  Div.  2d  225,  231-232,  268  N.Y.S.  2d  433,  440,  is  germane  to  the  parole 
revocation  context:  "All  of  the  reasons  in  policy  which  suggest  the  application 
of  the  exclusionary  rule  to  illegal  searches  and  seizures  by  public  officers  in 
criminal  proceedings  apply  equally  to  administrative  proceedings  of  the  present 
character,  namely  those  involving  penalties,  forfeitures,  or  other  sanctions  for 
the  violation  of  law  or  regulation.2  .  .  .  The  exclusionary  rule  is  addressed  to 
the  obnoxiousness  of  illegal  conduct  by  public  officials  and  the  visiting  by  officials 
of  serious  official  consequences  upon  the  victims  of  such  illegal  conduct.  .  .  . 
The  exclusionary  rule  rests  on  a  theory  of  deterrence;  that  policy  would  not 
be  served  if  the  illegal  official  activity  could  be  used,  despite  unavailability  in 
criminal  proceedings,  to  effect  parallel  sanctions  of  forfeiture  in  an  administra- 
tive proceeding.'"  (Italic  added.) 

I  recognize  that  many  of  the  constitutional  criminal  protections  available  to 
defendants  at  trial,  or  even  at  noncriminal  narcotic  commitment  proceedings, 
have  in  the  past  been  held  not  constitutionally  required  in  parole  revocation  pro- 
ceedings. (See,  e.g.,  In  re  McLain,  55  Cal.2d  78,  85  (no  constitutional  right  to  no- 
tice or  hearing)  ;  In  re  Schoengarth,  66  Cal2d  295,  304  (no  constitutional  right  to 
appointment  of  counsel).)  The  People  maintain  that  these  decisions  demonstrate 
the  inapplicability  of  the  exclusionary  rule  in  the  instant  case.  This  argument 
however,  overlooks  the  distinct  rationale  of  the  exclusionary  rule.  While  the  right 
to  hearing  or  the  right  to  counsel  are  protections  aimed  at  preserving  the  accuracy 
and  integrity  of  a  given  decision-making  process,  the  exclusionary  rule's  purpose 
of  deterrence  is  not  related  to  the  fairness  of  the  parole  revocation  proceeding 
but  is  concerned  with  protecting  the  constitutional  rights  of  all  citizens,  including 
the  limited  rights  to  which  the  majority  concede  parolees  are  entitled.  While  a 
parolee  may  enjoy  no  constitutional  right  to  a  hearing  at  parole  revocation,  he 
does — as  the  majority  themselves  concede  (majority  opinion,  fn.  6) — have  a 
constitutional  right  to  be  free  of  at  least  certain  governmental  intrusions  into  his 
privacy  ;  in  this  case  it  has  already  been  determined  that  this  constitutional  right 
of  defendant  has  been  violated.  A  decision  finding  the  exclusionary  rule  applicable 
to  Adult  Authority  proceedings  is  thus  not  reconcilable  with  our  prior  case  law. 
As  I  have  pointed  out,  to  hold  unconstitutionally  obtained  evidence  admissible 
in  Adult  Authority  proceedings  would  furnish  an  incentive  to  government  officials 
generally  to  violate  the  Fourth,  Fifth,  and  Fourteenth  Amendments,  especially 
when  the  subject  of  their  investigation  is  a  parolee. 

In  sum,  the  "social  consequences"  of  applying  the  exclusionary  rule  to  Adult 
Authority  proceedings  are  no  different  from  the  "social  consequences"  of  applying 
the  exclusionary  rule  to  court  proceedings.  More  important,  the  result  of  the 
majority's  holding  that  the  exclusionary  rule  does  not  apply  to  Adult  Authority 
proceedings  is  that  the  constitutional  rights  of  the  general  citizenry  will  be 
jeopardized  and  that  a  parolee's  limited  constitutional  rights — to  which  even 
the  majority  readily  concede  he  is  entitled — will  be  held  only  at  the  whim  of  the 
police. 


2  Leogrande  cannot  be  distinguished  from  the  instant  ease  on  the  grounds  that  there 
is  no  forfeiture  because  the  parolee  has  no  right  to  his  parole  status.  The  dissent  in 
Lengrande  emphasized  the  "privilege"  nature  of  a  liquor  license  but  was  unable  to  per- 
suade the  majority  that  the  label  of  "privilege"  had  any  substantive  effect.  The  trend 
of  the  developing  case  law  is  to  deny  any  distinction  flowing  from  the  "right-privilege" 
terminology.  (See  Van  Alstyne.  The  Demise  of  the  Right — Privilege  Distinction  in  Con- 
stitutional Law  (1968)  81  Harv.  L.  Rev.  1439  ;  Note,  Constitutional  Law:  Parole  Status 
and  the  Privilege  Concept,  1969  Duke  L.J.  139.) 
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The  People  maintain  that  the  Adult  Authority  had  before  it  other  evidence, 
untainted  by  the  illegal  police  conduct,  implicating  petitioner  in  the  1963  criminal 
activity,  and  thus  that  there  are  grounds  to  sustain  the  parole  revocation  even 
if  the  illegally  obtained  evidence  should  have  been  excluded.  It  is  unclear  from 
the  meagre  Adult  Authority  records,  however,  what  the  authority  relied  on  in 
finding  the  petitioner  guilty  of  errant  "parole  behavior."  Given  this  ambiguity,  the 
proper  disposition  of  the  case  would  be  a  remand  to  the  authority  to  consider 
whether  revocation  was  justifiable  absent  the  illegally  obtained  evidence. 

Peters,  J. 


N. 
(Criminal  13489) 

In  The  Supreme  Court  of  the 
State  of  California  in  Bank 

In  re  Preston  R.   Tucker  on   Habeas   Corpus 

Petitioner  challenges  the  revocation  of  his  parole  by  the  Adult  Authority.1 
He  was  paroled  from  Folsom  Prison  in  January  1968,  having  served  a  portion 
of  sentences  imposed  in  1949  for  the  commission  of  three  first  degree  robberies 
and  an  assault  with  intent  to  commit  murder.  On  December  6,  1968,  his  parole 
was  canceled  and  his  term  of  sentence  reset  at  the  maximum,  life  imprison- 
ment. At  a  parole  revocation  hearing  on  February  20,  1969,  petitioner  was 
advised  of  the  conditions  of  his  parole  which  his  parole  officers  reported  that 
he  had  violated,  namely,  having  left  the  county  of  his  residence  without  prior 
approval,  and  having  possessed  a  firearm.  Petitioner  admitted  the  first  violation 
but  refused  to  admit  or  deny  the  second.  The  Adult  Authority  concluded  that 
he  had  violated  both  conditions  and  revoked  his  parole  on  those  grounds. 

In  his  petition  for  habeas  corpus,  petitioner  alleged  that  the  sole  evidence 
before  the  Adult  Authority  of  his  possessing  a  firearm  was  his  own  uncor- 
roborated confession  exacted  by  police  officers  through  duress,  threats  and 
promises,  and  without  the  warnings  required  under  Miranda  v.  Arizona,  384 
U.S.  436.  Since  the  People  disputed  petitioner's  claim  that  his  statement  was  in- 
voluntary, we  appointed  a  referee  to  receive  evidence  on  that  and  other  factual 
questions  raised  by  the  pleadings.  ( See  In  re  Gomez,  64  Cal.2d  591. ) 

After  a  hearing,  the  referee  found  that  the  Adult  Authority  had  relied  exclu- 
sively upon  petitioner's  statement  that  he  had  possessed  a  firearm  while  on 
parole.  However,  the  referee  also  found  that  the  statement  was  free  and  volun- 
tary. Although  a  referee's  findings  are  not  binding  upon  this  court,  they  are 
entitled  to  great  weight  if  supported  by  substantial  evidence.  (In  re  Branch, 
70  Cal.2d  200,  203,  fn.  1.)  In  the  instant  case,  both  police  officers  testified  that 
petitioner's  statement  was  made  without  duress,  threats  or  promises  of  any  kind.2 
Accordingly,  we  adopt  the  finding  of  the  referee  that  the  statement  was  freely 
and  voluntarily  given  by  petitioner. 

The  referee  also  found  that  the  officers  had  failed  to  give  petitioner  any  of  the 
warnings  required  under  Miranda,  supra,  since  they  did  not  consider  petitioner 
to  be  a  suspect  in  the  case.  We  need  not  reach  the  question  whether  or  not  pe- 
titioner was  entitled  to  these  warnings,  for  it  is  now  settled  that  the  Adult  Au- 
thority properly  may  consider  and  act  upon  a  voluntary  confession  or  statement 
obtained  from  a  parolee  without  first  apprising  him  of  his  constitutional  rights. 
(In  re  Martinez,  1  Oal.3d  641,  650.) 

We  have  concluded  that  the  Adult  Authority  properly  considered  petitioner's 
statement  in  deciding  whether  to  revoke  his  parole,  and  that  the  statement 
constituted  sufficient  cause  (Pen.  Code,  §3063)  to  justify  parole  revocation. 

Petitioner  further  contends  that  he  was  denied  due  process  of  law  in  that  the 
Adult  Authority  on  February  20,  1969,  "forced  petitioner  to  appear  before  them 
without  informing  petitioner  of  his  rights  and  without  benefit  of  counsel.  .  .  ." 
Petitioner  misconceives  the  nature  and  purpose  of  parole  revocation  hearings 
before  the  Adult  Authority. 


1  Various  other  contentions  raised  by  petitioner  were  considered  and  rejected  by  this 
court  in  connection  with  a  prior  petition  filed  by  petitioner  and  need  not  be  reconsidered 
here. 

*  Petitioner's  statement  was  elicited  in  the  course  of  police  Investigation  of  an  Oakland 
murder.  The  interrogating  officers  Initially  explained  to  petitioner  that  he  was  not  a 
suspect,  and  that  the  police  were  simply  attempting  to  trace  the  chain  of  possession  of 
the  weapon.  After  petitioner  had  executed  the  statement  admitting  possession,  one  of  the 
officers  agreed  to  recommend  to  the  parole  authorities  that  petitioner's  parole  not  be 
revoked.  The  officers  denied  that  petitioner's  statement  was  made  In  reliance  upon  this 
agreement. 
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It  is  true  that  the  parole  revocation  procedure  adopted  by  the  Adult  Authority 
bears  certain  features  common  to  an  ordinary  criminal  trial  or  other  adversary 
proceeding.*  Through  these  procedures,  parolees  are  informed  of  the  nature  of  the 
parole  violations  and  are  given  an  opportunity  to  deny,  admit  or  explain  them. 
Since  the  existence  of  good  cause  to  revoke  a  parole  may  be  challenged  on  habeus 
corpus,  such  procedures  "not  only  discourage  needless  judicial  review  but  will 
impart  a  sense  of  fairness  in  the  state's  dealings  with  its  parolees."  (In  re 
Gomez,  supra,  64  Cal.2d  591,  594,  fn.  1.) 

However,  the  use  of  certain  procedures  and  nomenclature  common  to  a  crim- 
inal trial  does  not  alter  the  fundamental  character  of  parole  revocation  hear- 
ings. As  the  Authority  itself  acknowledges,  these  procedures  are  "not  required 
by  law"  (Policy  Statement,  supra,  p.  1),  and  revocation  rests  entirely  in  the  dis- 
cretion of  the  Adult  Authority  in  carrying  out  its  responsibility  over  parole  mat- 
ters. Under  Penal  Code  section  3060,  the  Authority  is  given  "full  power  to  sus- 
pend, cancel  or  revoke  any  parole  without  notice,  and  to  order  returned  to  prison 
any  prisoner  on  parole."  The  sole  statutory  restriction  upon  the  power  to  revoke 
parole  is  section  3063,  which  provides  that  "no  parole  shall  be  suspended  or 
revoked  without  cause,  which  cause  must  be  stated  in  the  order  suspending  or 
revoking  the  parole." 

This  court  has  held  that  the  Adult  Authority  may  revoke  parole  without  notice 
or  hearing  (In  re  Gomez,  supra,  64  Oal.  2d  591,  594;  In  re  MeLain.  55  Cal.  2d  78, 
84),*  and  the  provisions  of  the  California  Administrative  Procedure  Act  (Gov. 
Code,  §11370  et  seq.)  are  inapplicable  to  Adult  Authority  parole  proceedings 
(see  Gov.  Code,  §§  11500,  subd.  (a),  11501 ;  cf.  Hyser  v.  Reed  (D.C.  Cir.  1963)  318 
F.  2d  225,  236-237,  cert.  den.  375  U.S.  957.)  Moreover,  in  In  re  Schoengarth,  66 
Cal.  2d  295,  304,  we  rejected  the  suggestion  that  parole  hearings  were  in  the 
nature  of  judicial  proceedings  requiring  the  presence  of  counsel,  stating  "The 
proceedings  of  the  Adult  Authority  are  wholly  administrative  in  nature,  and  that 
agency's  determination  of  the  length  of  sentence  or  conditions  of  parole  is  not  a 
judicial  act."  (See  also  In  re  Sandel,  64  Cal.  2d  412,  415.) 

Therefore,  notwithstanding  the  Adult  Authority's  internal  characterization  of 
parole  revocation  proceedings  as  involving  an  "adjudication"  process,  revocation 
of  parole  cannot  be  considered  a  judicial  act.  This  fact  seemingly  would  distin- 
guish these  proceedings  from  the  deferred  sentencing  procedures  involved  in 
Mempa  v.  Rhay,  389  U.S.  128,  relied  upon  by  petitioner.  In  Mempa,  defendant 
was  brought  before  the  trial  court  for  a  hearing  on  the  revocation  of  his  probation 
and  the  imposition  of  his  sentence,  which  had  been  deferred  during  the  probation- 
ary period.  As  these  proceedings  constituted  merely  a  continuation  of  the  original 
judicial  proceedings  instituted  against  defendant,  the  United  States  Supreme 
Court  held  that  defendant  had  a  right  to  be  represented  in  court  by  counsel,  stat- 
ing that  right  to  counsel  extends  to  'every  stage  of  a  criminal  proceeding  where 
substantial  rights  of  a  criminal  accused  may  be  affected."  (389  U.S.  at  p.  134.) 
The  court  stressed  that  counsel's  assistance  would  be  required  to  influence  "judi- 
cial discretion"  (the  trial  court  was  authorized  to  make  recommendations  to  the 
Board  of  Prison  Terms  and  Paroles  regarding  defendant's  actual  prison  term) 
and  to  protect  defendant's  "legal  rights"  (such  as  right  to  appeal).  (389  U.S.  at 
p.  135.)  However,  it  is  significant  that  the  court  did  not  suggest  that  counsel 
would  be  required  during  the  subsequent  administrative  stage  when  the  board 
itself  determines  the  actual  term  which  defendant  must  serve. 


sThus,  adopting  the  nomenclature  of  criminal  proceedings,  the  Authority  has  estab- 
lished a  parole  revocation  "calendar"  whereby  each  prisoner  is  given  advance  notice  of  a 
"hearing"  to  be  held  to  give  the  prisoner  an  opportunity  for  a  "personal  appearance" 
before  a  panel  of  the  Adult  Authority  as  a  final  step  in  "adjudicating"  the  termination  of 
his  parole.  Prior  to  the  hearing,  the  prisoner  is  "served"  with  a  copy  of  the  "charges" 
made  against  him ;  he  is  thereupon  asked  to  "enter  a  plea"  to  these  charges  ;  if  he  pleads 
"guilty,"  that  plea  is  accepted  without  further  inquiry ;  if  he  pleads  "not  guilty,"  the 
panel  reviews  the  "evidence"  pertaining  to  each  charge,  including  oral  or  documentary 
evidence  submitted  by  the  prisoner.  Thereafter,  the  panel  makes  its  "findings"  and  enters 
its  "order"  regarding  parole.  (See  Adult  Authority  Resolution  No.  279  [rev.  July  7. 
1969]  ;  Adult  Authority  Policy  Statement  No.  22   [June  3,  1969].) 

*  As  stated  in  In  re  MeLain,  supra,  55  Cal.  2d  78,  85,  "The  Provisions  for  determining 
or  redetermining  sentence  and  for  granting,  suspending  or  revoking  parole  do  not  vio- 
late due  process  because  of  the  absence  of  a  requirement  for  notice  or  hearing.  The  notice 
of  a  hearing  was  given  and  required  to  be  given  in  the  proceedings  which  resulted  in  the 
original  conviction.  Those  proceedings  resulted  In  a  conviction  and  the  Imposition  of  a 
sentence  that  was  indeterminate,  and  until  fixed,  amounted  to  a  maximum  sentence  pro- 
vided for  the  crime  in  question.  When  the  Authority  reduces  a  maximum  sentence,  its 
action,  in  the  very  nature  of  things,  Is  tentative  and  may  be  changed  for  cause." 
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The  California  courts  recognized  prior  to  Mempa  that  counsel's  presence  was 
required  at  all  judicial  proceedings  involving  the  imposition  of  sentence.  (In  re 
Perez,  65  Cal.  2d  224,  229-230 ;  In  re  Klein,  197  Cal.  App.  2d  58. )  However,  we 
have  acknowledged  that  the  Mempa  case  "is  inapplicable  to  cases  of  termination 
of  conditional  release  which  involve  no  such  sentencing  [citations]"  such  as 
parole  revocation  proceedings.  {In  re  Marks,  71  Cal.  2d  31,  47,  fn.  11 ;  see 
People  v.  St.  Martin,  1  Cal.  3d  524,  538.)  B 

Unlike  the  situation  in  Mempa,  parole  revocation  proceedings  occur  in  an 
entirely  nonjudicial  setting,  wherein  both  judgment  of  conviction  and  sentence 
have  been  imposed  by  the  court,  no  further  judicial  proceedings  take  place,  and 
the  revocation  hearing  itself  is  one  gratuitously  but  nevertheless  quite  properly 
offered  and  conducted  by  the  Adult  Authority  pursuant  to  its  own  internal  rules 
of  procedure  and  its  desire  to  accord  the  prisoner  an  opportunity  to  be  heard. 
Nor  does  revocation  of  parole  involve  any  "substantial"  or  "legal"  rights  of 
the  prisoner,  for  prisoners  on  parole  remain  under  legal  custody  and  are  subject 
to  be  returned  to  prison  at  any  time.  (Pen.  Code,  §3056;  People  v.  Villareal, 
262  Cal.  App.  2d  438,  477;  People  v.  Hernandez,  229  Cal.  App.  2d  143,  149.) 
Parole  is  considered  to  be  a  matter  of  grace,  a  privilege  and  not  a  right,  and  is 
committed  entirely  to  the  discretion  of  the  Adult  Authority.  (In  re  Schocn- 
garth,  supra,  66  Cal.  2d  295,  300;  People  v.  Ray,  181  Cal.  App.  2d  64,  69,  cert, 
den.  366  U.S.  937.) 

Thus,  a  majority  of  the  courts  which  have  considered  the  question  have  held 
that  the  Mempa  ease  does  not  require  the  presence  of  counsel  at  parole  revoca- 
tion proceedings.  ( See  Pope  v.  Superior  Court,  9  Cal.  App.  3d  644.  647 ;  Johnson 
V.  Stucker  (Kan.  1969)  453  P.  2d  35,  39-40,  cert.  den.  396  U.S.  904;  John  v. 
State  (N.D.  1968)  160  N.  W.  2d  37;  Beat  v.  Turner  (Utah  1969)  454  P.  2d  624, 
625;  Mead  v.  California  Adult  Authority  (9th  Cir.  1969)  415  F.  2d  767,  768; 
Dunn  v.  California  Department  of  Corrections  (9th  Cir.  1968)  401  F.  2d  340, 
342;  Earnest  v.  Willingham  (10th  Cir.  1969)  406  F.  2d  681 ;  Rose  v.  Haskins  (6th 
Cir.  1968)  388  F.  2d  91,  cert.  den.  392  U.S.  946;  Menechino  v.  Oswald  (2d  Cir. 
1970)  430  F.  2d  403,  409;  but  see  Commonwealth  v.  Tinson  (Pa.  1969)  249  A.  2d 
549:  Menechino  v.  Warden  (C.A.  N.Y.  1971),  39  U.S.L.  Week  2426;  Ellhamer 
v.  Wilson  (N.D.  Calif.  1969)  312 F.  Suppl245  (app.  pending 9th  Cir.).) 

It  is  undeniable,  of  course,  that  under  certain  circumstances  counsel  could 
assist  the  prisoner  in  contesting  the  parole  revocation  charges.  And  yet  the 
ability  of  counsel  to  assist  is  not  dispositive  of  the  broader  question  whether  due 
process  demands  counsel's  presence  at  parole  hearings.  "  'Due  process'  is  an 
elusive  concept.  Its  exact  boundaries  are  undeflnable,  and  its  content  varies 
according  to  specific  factual  contexts.  .  .  .  Whether  the  Constitution  requires  that 
a  particular  right  obtain  in  a  specific  proceeding  depends  upon  a  complexity  of 
factors.  The  nature  of  the  alleged  right  involved,  the  nature  of  the  proceeding, 
and  the  possible  burden  on  that  proceeding,  are  all  considerations  which  must  be 
taken  into  account."  (Hannah  v.  Larche,  363  U.S.  420.  442:  see  Sokol  v.  Public 
Utilities  Commission,  65  Cal.  2d  247,  254.)  Those  elements  of  due  process  deemed 
essential  for  the  protection  of  one  accused  of  a  crime  are  not  inevitably  guaran- 
teed to  one  duly  convicted  of  a  crime.  If  the  accused  has  been  fairly  tried,  de- 
fended, convicted  and  sentenced,  and  has  been  afforded  reasonable  opportunity 
to  appeal  his  conviction,  the  essential  demands  of  due  process  have  been  ful- 
filled. Once  the  adjudicative  process  has  ceased  and  the  rehabilitative  stage 
commenced,  it  becomes  the  responsibility  of  the  Adult  Authority  to  determine, 
in  its  discretion,  the  appropriate  terms  and  conditions  for  the  release  of  the 
offender  to  society.  At  this  stage,  due  process  only  requires  that  the  Adult  Au- 
thority discharge  its  responsibilities  in  good  faith,  neither  arbitrarily  nor  ca- 
priciously, and  that  judicial  review  remains  available  to  correct  abuses  of 
discretion.  ( See  In  re  McLain,  supra,  55  Cal.  2d  78,  85-87. ) 

Moreover,  in  determining  whether  or  not  a  particular  procedure  violates  due 
process  requirements,  we  should  bear  in  mind  the  probable  costs  and  consequences 


e  Of  course,  in  most  cases  revocation  of  parole  necessarily  affects  the  length  of  the 
term  which  defendant  must  serve,  for  under  Adult  Authority  Resolution  No.  171  [1951], 
"when  paroles  are  cancelled,  suspended,  and/or  revoked,  the  previous  action  fixing  term 
will  be  rescinded  (except  in  those  cases  where  the  prisoner  shall  be  considered  as  serving 
the  maximum)  and  the  prisoner  shall  be  considered  as  serving  the  maximum  term  as 
prescribed  in  the  Indeterminate  Sentence  Law,  subject  to  further  order  of  the  Adult 
Authority.  .  .  ."  However,  the  actual  sentence  previously  imposed  by  the  court  remains 
unaffected  by  either  the  parole  or  subsequent  revocation  thereof. 
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involved  in  casting  excessive  burdens  upon  administrative  machinery.  (In  re 
Martinez,  supra,  1  Cal.  3d  649-650;  Hannah  v.  Larchc,  supra,  363  U.S.  520,  442.) 
"If,  as  appellant  demands,  each  prisoner  is  to  appear  with  counsel  we  may  rea- 
sonably anticipate  that  the  administrative  burden  (including  the  preparation  of 
advance  notice,  the  subpoenaing  and  cross-examination  of  witnesses,  arguments 
of  counsel  and  preparation  of  written  decisions)  would  be  enormously  increased, 
accompanied  by  the  usual  delays  attendant  upon  clogged  calendars."  (Menechino 
v.  Oswald,  supra,  430  F.  2d  403,  410,  discussing  the  problem  in  the  context  of 
parole  release  hearings. ) 

The  transformation  of  an  essentially  informal,  post-adjudicative,  administra- 
tive procedure  into  a  judicial  proceeding,  with  all  the  concomitants  of  a  nonjury 
criminal  trial,  could  ultimately  lead  to  'the  abandonment  of  the  benevolent  practice 
of  releasing  prisoners  to  the  constructive  custody  of  parole  officers.  (In  re  Marks, 
supra,  71  Cal.  2d  31,  48,  and  fn.  12  ;  see  Pope  v.  Superior  Court,  9  Cal.  App.  3d  636, 
641.)  The  Adult  Authority  is  entrusted  with  the  grave  responsibility  of  deter- 
mining under  what  circumstances  prisoners  should  be  released  to,  and  returned 
from,  parole.  Any  undue  interference  with  or  restrictions  upon  the  power  of  the 
Adult  Authority  to  revoke  parole  could  substantially  inhibit  its  willingness  to 
grant  the  parole  privilege  in  future  cases,  to  the  ultimate  detriment  of  the  entire 
penal  system. 

Accordingly,  we  conclude  that  petitioner  was  not  entitled  to  the  assistance  of 
counsel  at  the  parole  revocation  hearing. 

The  order  to  show  cause  is  discharged  and  the  petition  for  writ  of  habeas 

corpus  is  denied.  _ 

Bubke,  J. 

We  concur :  Wright,  C.  J. ;  McComb,  J. ;  Mosk,  J. ;  Sullivan,  J. 

CONCURRING    OPINION    BY    MOSK,    J. 

I  concur  in  Justice  Burke's  opinion.  The  dissenting  opinions,  however,  impel 
me  to  add  this  postscript. 

Justice  Tobriner  implies  that  parole  officers  are  malevolent  functionaries 
dedicated  to  the  deprivation  of  normal  human  existence  by  the  parolees  in 
their  charge.  Justice  Peters  asserts  those  of  us  in  the  majority  adhere  to  a 
fiction  "so  divorced  from  reality  that  it  cannot  be  tolerated  by  any  fair-minded 
man."  It  is  my  two  learned  colleagues,  with  their  gaze  commendably  fixed  on  the 
stars,  who  are  tripping  over  reality. 

Parole  officers,  like  all  public  servants,  are  presumed  to  faithfully  perform 
their  duties,  and  there  are  several  pragmatic  reasons  why  they  would  do  so.1 
First,  the  economy  of  the  state,  particularly  in  these  times  of  austerity,  benefits 
from  the  release  of  prisoners,  and  conversely,  suffers  the  burden  of  support 
whenever  it  must  incarcerate  increasing  numbers  of  prison  inmates. 

There  has  been  a  markedly  expanded  use  of  parole  procedures  in  recent 
years.  Second,  parole  officers  are  understandably  desirous  of  demonstrating 
that  parole  works ;  the  merit  of  the  system  is  measured  by  those  who  achieve 
successful  adjustment  on  parole,  not  by  numbers  of  revocations.  Third,  there 
is  absolutely  no  empirical  evidence  that  the  parolee  who  "works  at  a  job,  lives 
with  his  family  .  .  .  and  generally  pursues  a  normal  law-abiding  life"  (Tobriner 
dissent,  ditto  p.  17)  is  deemed  a  parole  violator,  and  no  motivation  for  parole 
officers  seeking  return  of  such  an  exemplary  person  to  prison  has  been  sug- 
gested. In  the  instant  case  petitioner  Tucker  admitted  possession  of  a  gun, 
a  dubious  indication  of  a  normal  law-abiding  life. 

Justice  Tobriner's  literate  discussion  of  the  due  process  requirements  of 
timely  and  adequate  notice,  and  an  opportunity  to  be  heard,  is  more  academic 
than  apposite  here.  The  real  thrust  of  his  dissent,  and  its  departure  from 
the  norm,  is  the  insistence  upon  presence  of  counsel  at  parole  proceedings.  He 
would  require  counsel  for  every  parolee,  the  indigents  to  obtain  representation 
at  state  expense. 

Although  Justice  Burke  has  demonstrated  that  counsel  is  not  required  before 


1  "Parole  and  probation  officers  are  thus  indispensable,  and  the  profession  should  be 
vastly  elevated  in  numbers,  in  prestige,  and  in  salary.  Its  responsibility  is  great  and 
should  be  greater.  By  their  counsel,  encouragement,  warning,  and  befriending,  many  one- 
time offenders,  with  whom  they  keep  in  touch,  are  supported  in  new  life  efforts  by  these 
skilled  and  experienced  guides  and  friends."  (Dr.  Karl  Menninger,  The  Crime  of  Punish- 
ment  (1968)   p.  266;  also  see  Clark,  Crime  in  America   (1970)   pp.  23-7-238.) 
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the  Adult  Authority  under  existing  constitutional,  statutory  or  case  law,  it  can 
be  conceded  arguendo  that  salutary  benefits  could  accrue  from  the  presence  of 
counsel  at  such  administrative  proceedings.  Indeed  I  would  agree  that  as  an 
ideal  a  skilled  member  of  the  bar  should  either  be  available  for  hire  or  provided 
out  of  the  public  treasury  for  every  adult  and  every  juvenile  with  a  civil  or 
criminal  problem  that  has  the  slightest  potential  of  subjecting  him  to  physical 
detention,  monetary  loss  or  moral  humiliation.  The  day  may  come  when  there 
is  an  adequate  lawyer  population  and  sufficient  public  sophistication  to  achieve 
that  ideal.  I  regret,  perhaps  more  than  my  dissenting  brethren  who  fail  to  con- 
sider the  problem  of  logistics,  that  the  day  does  not  yet  appear  on  the  horizon. 
Nor  will  it  be  hastened  by  judicial  fiat. 

A  few  statistics  may  be  instructive.  The  California  penal  institution  popula- 
tion was  28,462  at  the  beginning  of  1969,  an  increase  of  6,200  felons  over  the  pre- 
ceding decade.2  The  annual  increase  in  the  number  of  inmates  has  ranged  from 
slight  in  some  years  to  as  much  as  13.5  percent,  as  was  the  case  in  1958. 

Ninety-two  percent  of  all  felons  released  from  prison  are  placed  on  parole.  The 
current  parole  population  consists  of  10,764  men  and  1,069  women,  increases  of 
59.1  and  65.7  percent  respectively  over  the  preceding  10  years.  Eighteen  percent 
of  the  male,  and  15.3  percent  of  the  female  parolees  are  found  to  be  violators 
within  the  very  first  year  of  their  parole,  some  by  infraction  of  parole  condi- 
tions and  some  by  the  conviction  of  other  crimes.  After  the  first  year,  the  viola- 
tion ratio  rises  sharply.  Between  45  and  51  percent  of  all  parolees  have  their 
iparole  suspended  after  the  first  and  before  the  second  year  of  parole,  and  by 
the  fifth  year  as  many  as  63.9  percent  are  determined  to  be  violators. 

The  picture  is  not  quite  as  bleak  as  it  may  seem  at  first  brush.  For  every 
100  paroles  suspended,  approximately  23  are  reinstated  without  additional  con- 
finement. The  most  common  circumstances  reported  by  the  Department  of  Cor- 
rections is  the  ^parolee  whose  whereabouts  are  unknown ;  when  found,  and  if 
he  has  been  law-abiding  while  at  large,  he  will  be  reinstated  forthwith. 

The  foregoing  data  have  relevance  to  our  problem.  We  are  not  here  con- 
cerned merely  with  the  difficulties  of  Preston  Tucker ;  we  must  view  the  broad 
spectrum  of  more  than  4,000  parole  suspensions  each  year,  and  of  that  number 
of  parolees  some  move  in  and  out  of  the  parole  system  two  and  three  times 
as  they  attempt  the  difficult  adjustment  to  an  orderly  society. 

Formal  hearings,  with  counsel  hired  or  provided,  for  the  more  than  4,000  parole 
suspensions  annually  would  alone  require  an  undertaking  of  heroic  proportions.' 
But  that  is  only  the  beginning.  For  if  there  is  a  right  to  counsel  at  parole  revoca- 
tion or  suspension  proceedings,  no  reason  in  law  or  logic  can  be  advanced  why  a 
prisoner  appearing  before  the  Adult  Authority  as  an  applicant  for  parole  and 
seeking  to  have  his  indeterminate  sentence  made  determinate,  should  not  also 
have  legal  representation.  A  rule  providing  counsel  for  a  felon  facing  suspension 
of  parole  but  not  for  a  felon  seeking  parole  would  constitute  invidious  discrim- 
ination and  be  constitutionally  defective.  Thus  we  must  consider  the  practicality 
of  the  presence  of  counsel  every  year  for  every  appearance  before  the  Adult 
Authority  of  every  prisoner  who  has  served  his  minimum  sentence  or  a  percent- 
age thereof. 

The  conclusion  is  inescapable  that  my  dissenting  brethren  are  in  effect  insisting 
upon  counsel  for  a  potential  of  32,000  appearances  annually  :  28,000  parole  appli- 
cants *  and  4,000  parole  revokees.  This  monumental  requirement  would  stagger 
the  imagination. 

To  compound  the  logistical  problem,  the  Adult  Authority  of  necessity  meets 
in  the  several  correctional  institutions.  Not  one  prison  is  located  in  any  of  the 
nine  most  populous  counties  in  the  state,  the  counties  in  which  the  greater  num- 


7  All  figures  used  herein  were  reported  by  the  Department  of  Corrections.  State  of 
California,  in  Its  most  recent  publication,  California  Prisoners  1968. 

8  A  few  states  allow  counsel  at  parole  revocation  hearings,  but  no  state  has  a  volume  of 
proceedings  comparable  to  California  (e.g.,  California  has  approximately  43  percent  more 
parole  revocations  than  New  York  and  over  six  times  as  many  as  Pennsylvania  (The  Book 
nf  the  States  (1966-1967)  p.  4081.  In  Michigan,  which  permits  counsel,  in  "only  a  hand- 
ful of  the  thousand  or  so  revocations  each  year  has  the  offender  elected  to  appear  at  a 
hearing  with  counsel."  (Kadlsh,  The  Advocate  and  the  Expert-Counsel  in  the  Peno-Cor- 
rectional  Process  (1961)  45  Minn.  L.  Rev.  803,  838.)  The  same  commentary  points  out, 
"given  the  multitude  of  parole  and  revocation  proceedings  it  may  prove  Inordinately 
expensive  and  otherwise  impractical  for  the  state  to  provide  counsel."   (Id.  at  p.  839.) 

4  This  figure  Is  slightly  less  than  the  total  prison  population.  As  indicated  above,  92 
percent  of  all  prison  inmates  ultimately  are  released  on  parole. 
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bers  of  members  of  the  bar  practice.  The  supply  of  counsel,  limited  as  it  is,  does 
not  exist  where  the  demand  would  be.B 

Hearings,  to  be  effective,  should  be  adversary.  If  counsel  are  permitted  to  de- 
fend the  parolee,  it  would  seem  that  other  counsel  should  be  available  to  present 
accusatory  evidence.  Therein  lies  still  another  problem  :  where  will  California  find 
the  prosecutors  for  these  thousands  of  cases?  Parole  officers  are  nonlawyers,  and 
even  if  they  possessed  the  skills  adequate  for  parole  proceedings,  the  United 
States  Parole  Board  complained  that  "...  to  require  [parole  officers]  to  appear 
at  hundreds  of  revocation  hearings  annually,  convened  in  many  instances  at 
places  distant  from  areas  under  their  supervision,  would  render  it  impossible  for 
them  to  carry  on  their  normal  duties."  (Sklar,  Law  and  Practice  in  Probation 
and  Parole  Revocation  Hearings  (1964)  55  J.Crim.L.,  C.&P.S.  175, 195.) 

Since  Gideon  v.  Wainicright  (1963)  372  U.S.  335,  the  Sixth  Amendment  right 
to  counsel  ha®  been  broadly  extended.  (Douglas  v.  California  (1963)  372  U.S. 
353;  White  v.  Maryland  (1963)  373  U.S.  59;  Massiah  v.  United  States  (1964) 
377  U.S.  201;  Escobedo  v.  Illinois  (1964)  378  U.S.  478;  Miranda  v.  Arizona 
(1966)  384  U.S.  436;  Swenson  v.  Bosler  (1967)  386  U.S.  258;  Auders  v.  California 
(1967)/  386  U.S.  738;  People  v.  Feggaus  (1967)  67  Cal.  2d  444:  Entsminger 
v.  Iowa  (1967)  386  U.S.  748;  In  re  Gault  (1967)  387  U.S.  1;  United  States  v. 
Wade  (1967)  388  U.S.  218 ;  Mempa  v.  Rhay  (1967)  389  U.S.  128.) 

Few  thoughtful  observers  quarrel  with  the  salutary  results  of  the  foregoing 
decisions.  But  in  these  past  eight  years  the  increased  demands  upon  the  legal 
profession — only  a  small  percentage  of  which  is  skilled  in  the  criminal  law — 
have  been  overwhelming.  Public  defenders  are  inundated  with  cases,  and  court- 
appointed  counsel  are  harried.  The  quantity  of  work  has  been  reflected  in  the 
not  infrequent  dubious  quality  of  service  rendered ;  petitions  to  reviewing  courts 
on  grounds  of  inadequate  representation  have  multiplied  many  times.  (People 
v.  Ibarra  (1963)  60  Cal.  2d  460;  In  re  Smith  (1970)  3  Cal.  3d  192;  Christian, 
Delay  in  Criminal  Appeals  (1971)  23  Stan.  L.  Rev.  676,  693.) 

As  a  thoughtful  commentator  pointed  out  in  connection  with  the  Wade  de- 
cision :  ".  .  .  no  one  has  examined  what  sort  of  burden  this  additional  require- 
ment might  impose  on  members  of  the  bar  whose  resources  have  already  been 
seriously  taxed  by  recent  rulings.  The  vast  expansion  of  the  Sixth  Amendment's 
right  to  counsel  has  created  an  immense  burden  for  the  organized  bar. 

Legal  and  Public  Defender  programs,  while  multiplying  with  great  rapidity, 
have  not  been  able  to  scratch  the  surface  of  the  need  for  qualified  defense 
lawyers.  The  last  of  Gideon's  progency  has  certainly  not  yet  been  seen.  .  .  ." 
(Read,  Lawyers  at  Lineups  (1969)  17  U.C.L.A.  L.  Rev.  399,  377.) 

There  are  three  alternatives  to  this  unfolding  dilemma.  The  first  is  to  increase 
our  supply  of  lawyers.  This  i9  eminently  desirable,  but  obviously  any  recruitment 
program  by  law  schools  will  not  be  felt  for  some  years.  The  second  is  to  permit 
unlicensed  practice  of  the  law.  To  a  limited  extent  this  was  permitted  by  the 
United  States  Supreme  Court  in  Johnson  v.  Avery  (1969)  393  U.S.  483  (also 
see  In  re  Harrell  (1970)  2  Cal.  3d  675),  but  on  any  expansive  scale  such  practice 
would  clearly  be  counterproductive.  The  third  alternative,  necessary  for  the 
present,  is  to  avoid  judicially  extending  the  required  presence  of  hired  or  ap- 
pointed counsel  beyond  the  areas  compelled  by  the  Constitution.  At  such  time 
as  the  numerous  practical  problems  appear  ripe  for  solution,  primarily  the  avail- 
ability of  attorneys  in  sufficient  numbers,  we  can  anticipate  adoption  of  appro- 
priate procedures  by  the  Legislature. 

The  proposals  of  the  dissenting  justices,  in  the  language  of  our  opinion  in 
In  re  Marks  (1969)  71  Cal.  2d  31,  48,  a  case  in  which  this  court  unanimously 
denied  counsel  and  hearings  in  CRC  release  suspensions,  "would  impose  an 
excessive  burden  on  the  machinery  of  the  administration  of  justice." 

Mosk.  J. 

CONCURRING   AND   DISSENTING   OPINION   BY   TOBRINER,   J. 

I  concur  in  the  denial  of  the  writ  of  habeas  corpus  in  the  present  case.  From 
the  evidence  and  findings  of  this  court's  referee  I  do  not  question  that  petitioner 
possessed  a  revolver  while  on  parole,  that  he  voluntarily  admitted  orally  and  in 


6  There  are  2,220  Inmates  at  the  California  Conservation  Center,  located  at  Susanville, 
293  miles  northeast  of  the  metropolitan  Bay  Area.  In  all  of  Lassen  County  there  are 
eight  members  of  the  State  Bar.  One  of  those  members  is  the  district  attorney. 
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writing  to  possession  of  this  weapon  in  violation  of  Penal  Code  section  12021,  that 
the  Adult  Authority  could  properly  consider  petitioner's  admission  in  revoking  his 
parole  (In  re  Martinez  (1970)  1  Cal.  3d  641,  650),  and  that  the  Adult  Authority 
was  justified  in  revoking  parole  because  of  such  possession  of  the  proscribed 
firearm. 

I  dissent  from  the  majority  opinion,  however,  insofar  as  it  suggests  that  the 
Adult  Authority  need  not  conduct  parole  revocation  proceedings  in  accordance 
with  the  minimum  requisites  of  due  process  of  law.  By  characterizing  the  Adult 
Authority's  procedures  as  "administrative"  and  not  "judicial"  and  by  considering 
parole  as  "a  matter  of  grace,  a  privilege  and  not  a  right,"  the  majority  unjusti- 
fiably seek  to  remove  the  Adult  Authority  from  the  established  strictures  of 
our  constitutional  system. 

We  must  reject  the  use  of  such  conclusory  labels  as  a  substitute  for  careful 
and  reasoned  analysis  of  the  relationship  between  the  purposes  of  parole  revo- 
cation process  and  the  procedural  protections  which  apply  to  those  proceedings. 
Such  an  analysis  unavoidably  indicates  that  the  parole  revocation  process  must 
be  conducted  in  accordance  with  the  elemental  fairness  which  our  Anglo-Saxon 
tradition  of  justice  has  encased  in  the  concept  of  due  process. 

1.  The  present  system 

The  parole  revocation  process  commences  when  a  parole  officer  has  reason- 
able cause  to  believe  that  a  parolee  has  violated  the  conditions  of  his  parole.  If 
the  officer  believes  that  the  parole  violation  is  sufficiently  serious  to  constitute 
cause  for  revocation,1  he  may  report  the  violation  to  his  unit  supervisor.8  If  the 
parole  agent  and  his  supervisor  conclude  that  there  is  "reasonable  cause  to  be- 
lieve that  [the  parolee]  has  violated  his  parole  and  his  further  liberty  does  not 
comport  with  public  welfare  or  safety,"3  the  parolee  is  taken  into  the  custody 
and  placed  in  the  county  jail  facility  without  possibility  of  bail.*  If  the  parolee 
nas  already  been  arrested,  the  officer  may  place  a  "hold"  so  that  the  parolee 
cannot  be  released  on  bail.6  The  parole  officer's  written  report  on  the  alleged 
parole  violation,  together  with  the  comments  of  the  unit  supervisor  and  district 
administrator,  are  then  submitted  to  the  Adult  Authority  for  consideration  at 
the  weekly  meetings  of  a  Parole  and  Community  Services  (PC&S)  panel. 

Two  P&CS  panels,  composed  of  one  Adult  Authority  member  and  one  hearing 
representative,  meet  each  Friday  in  both  San  Francisco  and  Los  Angeles  to 
consider  the  reports  of  parole  officers  and  to  decide  whether  parolees  in  custody 
should  be  placed  back  on  parole  or  have  their  cases  set  for  parole  revocation 
hearings  in  Vacaville.*  A  panel  may  request  the  parole  officer  who  filed  a  report 
to  appear  at  the  P&CS  proceedings,  but  the  panel  ordinarily  considers  only  the 
officer's  written  report  and  the  comments  of  his  supervisors.7  The  parolee  receives 
no  notice  of  the  proceeding  and  does  not  appear.  Each  panel  considers  between 
two  and  five  parole  suspensions  at  each  meeting.8  If  the  panel  finds  "cause" 
for  revocation,  it  suspends  parole,  sets  a  date  for  a  revocation  hearing,  and  orders 
the  transfer  of  the  parolee  to  the  Reception  Guidance  Center  at  Vacaville.* 


1  "Even  parole  supervision  Is  often  cursory  and  capricious.  Many  parole  agents  handle 
more  than  100  cases :  one  15-minute  Interview  per  month  per  man  is  typical.  The  agents 
can  also  rule  a  parolee's  entire  life,  even  forbid  him  to  see  or  marry  his  girl,  all  on  pain  of 
reimprlsonment — a  usually  unappealable  decision  made  by  parole  agents,  who  thus  have  a 
rarely  examined  effect  on  the  repeater  rate.  To  test  their  judgment,  criminologists  James 
Robison  and  Paul  Takagi  once  submitted  ten  hypothetical  parole-violator  cases  to  316 
agents  in  California.  Only  five  voted  to  reimprison  all  ten  men ;  half  wanted  to  return  some 
men  but  disagreed  on  which  ones."  {The  Shame  of  the  Prisons,  Time  (Jan.  18,  1971) 
48.  53.) 

2  See  Comment,  Parole  Revocation  Hearings — Pro  Justicia  or  Pro  Camera  Stellataf 
(1970)  10  Santa  Clara  Law.  319.  320-321  ;  Judicial  Council,  1968  Sentencing  Institute 
for  Superior  Court  Judges  (1969)  126  (remarks  of  Adult  Authority  Chairman  Kerr). 

s  Adult  Authority  Resolution  No.  256  (1965).  Penal  Code  section  3063  provides  "No 
parole  shall  be  suspended  or  revoked  without  cause,  which  cause  must  be  stated  in  the  order 
suspending  or  revoking  the  parole." 

*  See  Penal  Code  sections  3056,  3060. 

5  Milllgan,  Parole  Revocation  Hearings  in  California  and  the  Federal  System  (1968)  4 
Cal.  Western  L.  Rev.  18,  20;  Department  of  Corrections,  Parole  Agent  Manual  IV-30- 
IV-36  (1971). 

8  Assembly  Interim  Committee  on  Criminal  Procedure,  Parole  Revocation  Procedures 
(1970)  p.  2;  Judicial  Council,  1969  Sentencing  Institute  for  Superior  Court  Judges 
(1970)  p.  106  (remarks  of  Adult  Authority  Chairman  Kerr.) 

7  Id. 

9  Van  Dyke,  Parole  Revocation  Hearings  in  California:  The  Right   to  Counsel   (1971) 

59  Cal.  L.  Rev. , .  We  are  Indebted  to  this  forthcoming  publication  for  a  thorough 

study  of  Adult  Authorltv  procedures. 

8  Comment,  10  Santa  Clara  Law.,  supra,  319,  321. 
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Parole  revocation  hearings  are  conducted  at  Vacaville  within  approximately 
60  days  after  the  P&OS  proceeding.10  The  parolee  receives  specific  notice  of 
the  charges  against  him  and  may  personally  appear."  If  he  denies  the  charges, 
the  hearing  representative  reads  to  the  parolee  the  facts  on  which  the  charge 
is  based."  The  parolee  may  then  present  written  information  or  his  own  oral 
testimony  to  support  his  case." 

The  parole  officer,  whose  report  forms  the  basis  for  the  parole  suspension, 
never  appears  at  the  revocation  hearing,  and  the  parolee  often  does  not  see  the 
report  and  other  written  material  which  the  representative  considers.14  No 
witnesses  appear  to  support  the  charges,  and  the  parolee  may  not  bring  witnesses 
in  his  own  behalf  or  cross-examine  witnesses  against  him."  The  parolee  may 
not  be  represented  by  counsel  at  the  revocation  hearing.10  Nor  may  the  parolee's 
attorney  or  any  other  member  of  the  public  attend  the  hearing  as  an  observer.17 
No  record  is  kept  of  the  proceeding.18 

The  revocation  hearings  ordinarily  run  between  15  and  30  minutes  and  are 
conducted  by  two  Adult  Authority  hearing  representatives.19  While  one  repre- 
sentative considers  a  ease  and  questions  a  prisoner,  the  other  representative 
acquaints  himself  with  reports  of  the  following  case  on  the  calendar.  The  repre- 
sentatives alternate  in  reading  and  hearing  cases.20  Although  only  one  representa- 
tive can  devote  full  attention  to  any  particular  case,  both  representatives 
ordinarily  concur  in  the  decision  to  revoke  parole.  The  decision  may  rest  on 
information  in  the  written  reports  which  is  never  presented  at  the  hearing.21  That 
decision  only  indicates  that  the  parolee  has  been  found  guilty  of  the  charges 
against  him  ^  by  a  preponderance  of  the  evidence  23  and  does  not  state  the  reasons 
for  the  decision.2* 

The  California  Assembly  Interim  Committee  on  Criminal  Procedure  recently 
summarized  the  parole  revocation  process  in  this  state : 

"During  this  entire  process,  from  the  time  the  parole  officer  and  his  unit  super- 
visor first  decided  to  report  the  alleged  violation  to  the  time  when  the  panel 
resets  his  term  at  maximum,  the  parolee  is  without  any  formal  rights.  Under 
California  law  he  need  not  be  given  notice,  he  has  no  right  to  counsel,  no  right 
to  present  witnesses  and  no  right  to  cross  examine  witnesses  against  him.  Indeed, 
during  some  of  the  most  important  stages  of  the  procedure,  he  does  not  even 
have  the  right  to  be  present.  And  when  he  finally  does  have  the  right  to  be  pres- 
ent he  has  usually  been  cut  off  for  a  month  or  more  from  any  help  that  he  might 
have  received  in  preparing  his  case.  Assuming  he  is  innocent  or  assuming  there 
are  compeling  circumstances  in  mitigation  of  his  case,  he  has  no  way  of  mar- 
shalling the  evidence  he  will  need  to  convince  the  panel.  Usually  he  will  be  hun- 
dreds of  miles  from  his  home  or  the  scene  of  the  alleged  violation.  There  will  be 
no  one  he  can  rely  on  to  interview  witnesses,  gather  evidence,  or  advise  him  on 
how  to  present  his  case.  He  can  only  speak  for  himself  and  he  is  forced  to  con- 
front, not  witnesses,  but  sheaves  of  reports  he  has  never  even  looked  at.  The 
reports  themselves  are  the  product  of  a  parole  officer  who  wrote  them  after  he 
participated  in  the  initial  decision  to  revoke  parole. 


10  Judicial  Council.  Proceedings  of  the  First  Sentencing  Institute  for  Superior  Court 
Judges  (1965)  pp.  105-106  (remarks  of  Adult  Authority  member  Brewer.) 

11  Adult  Authority  Resolution  No.  279  (1969). 

"Van  Dyke,  Parole  Revocation  Hearings  in  California:  The  Right,  to  Counsel,  supra. 

59  Cal.  L.  Rev. , . 

18  Adult  Authority  Resolution  No.  279. 

"  Comment,  10  Santa  Clara  Law.,  supra,  319,  322-323. 

15  Id. 

18  Assembly  Interim  Committee  on  Criminal  Procedure,  Parole  Revocation  Procedures, 

17  Van  Dyke,  Parole  Revocation  Hearings  in  California:  The  Right  to  Counsel,  supra,  59 
Cal.  L.  Rev. , . 

18  See  footnote  24  Infra.  „,  _        _  „ 
"Van  Dyke,  Parole  Revocation  Hearings  in  California:  The  Right  to  Counsel,  supra,  59 

Cal.  L.  Rev. , .  „      ,     „  _         . 

10  Assembly  Interim  Committee  in  Criminal  Procedure,  Parole  Revocation  Procedures, 
supra,  pp.  3-4. 

»  Comment,  10  Santa  Clara  Law.,  supra.  319.  323. 

22  See  Penal  Codes  section  3063  ;  In  re  McLain  (1960)  55  Cal.  2d  78,  86-87  ,-»-«, 

23  In  re  Anderson  (1951)  107  Cal.  App.  2d  670,  673;  but  cw.  In  re  Win  ship  (1970) 
397  U.S.  358,  361-364;  Woodby  v.  Immigration  and  Naturalization  Service  (196b)  385 
tj  g   276   285 

'«' See  7m  re  Martinez  (1970)  1  Cal.  3d  641,  646  fn.  3;  In  re  Gomez  (1966)  64  Cal.  2d 
591,  594  fn.  1;  People  v.  Dorado  (1965)  62  Cal.  2d  338.  359-360;  In  re  McLam,  supra 
55  Cal  2d  78,  85-87  ;  In  re  Smith  (1949)  33  Cal.  2d  797,  803;  In  re  Pay  ton  (1946)  28 
Cal.  2d  194,  197. 
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"There  is  no  way  to  check  the  reliability  of  the  parole  officer's  observations,  no 
way  to  evaluate  the  reliability  of  his  sources,  and  no  way  to  determine  what  con- 
scious or  unconscious  motivations  may  have  dictated  what  he  put  in  or  left  out 
of  his  report.  In  short,  the  parolee  is  impotent.  He  is  called  before  a  panel  which, 
statistically,  revokes  parole  in  98%  of  the  cases  it  hears,  and  his  only  procedural 
safeguard  is  his  own  ability  to  argue."  * 

2.  Due  process  applies  to  parole  revocation 

Courts  of  this  state  have  in  the  past  ruled  that  the  due  process  clause  of  the 
Fourteenth  Amendment  does  not  apply  to  parole  revocation  proceedings.28  As* 
described  above,  the  Adult  Authority  has  itself  established  a  parole  revocation 
process  which  by  grace  affords  some  minimal  procedural  protections  for  the 
paTolee,  including  notice,  the  opportunity  to  appear  before  an  impartial  decision- 
making tribunal,  and  the  opportunity  to  present  oral  and  written  material.  Yet 
even  these  extremely  basic  procedures  are  supposedly  "not  required  by  law,"  " 
and  may  presumably  be  terminated  at  the  option  of  the  Adult  Authority.  The 
majority  of  this  court  attempt  to  rationalize  this  position  by  characterizing  the 
Adult  Authority's  procedures  as  "administrative"  M  and  not  "judicial"  M  and  by 
considering  parole  as  "a  matter  of  grace,  a  privilege  and  not  a  right."40  The 
invocation  of  labels,  however,  does  no  more  than  avoid  analysis ;  it  does  not  pro- 
vide the  basis  for  careful  consideration  of  the  threshold  constitutional  question  of 
whether  due  process  applies  to  parole  revocation  hearings. 

The  Adult  Authority,  like  all  other  administrative  tribunals,  must  observe  at 
least  the  basic  elements  of  procedural  due  process.31  The  elements  of  due  process 
vary  with  the  nature  of  the  proceeding,  but  there  remains  no  doubt  that  the 
requirement  of  due  process  adheres  to  every  sort  of  adjudicative  proceeding.^ 
As  the  United  States  Supreme  Court  has  held,  "  'Due  process'  is  an  elusive  con- 
cept. Its  exact  boundaries  are  undefinable,  and  its  content  varies  according  to 
specific  factual  contexts.  Thus,  when  governmental  agencies  adjudicate  or  make 
binding  determinations  which  directly  affect  the  legal  rights  of  individuals,  it  is 

25  Assembly  Interim  Committee  on  Criminal  Procedure,  Parole  Revocation  Procedures, 
supra,  pp.  4-5. 

29  In  re  Gomez,  supra,  64  Cal.  2d  591,  594  (no  right  to  notice  or  hearing  on  parole 
revocation)  ;  People  v.  Dorado,  supra,  62  Cal.  2d  338,  359-360  (no  right  to  notice  or 
hearing  on  parole  revocation)  :  In  re  McLain,  supra,  55  Cal.  2d  78,  85  (no  right  to  notice 
or  hearing  on  parole  revocation)  :  In  re  Smith,  supra,  33  Cal.  2d  797,  803-805  (no  right 
to  notice  or  hearing  on  determination  of  length  of  sentence  and  parole  revocation)  ;  see 
In  re  Payton,  supra,  28  Cal.  2d  194,  197  (parolee  "was  fully  apprised  of  all  of  the  charges 
against  him  and  was  granted  hearings  thereon  prior  to  the"  revocation  of  parole)  ;  see 
Sturm  v.  California  Adult  Authority  (9th  Cir.  1967)  395  F.2d  446,  448 ;  Williams  v. 
Dunbar  (9th  Cir.  1967)  377  F.2d  505,  506.  Prior  to  1941  a  parolee  charged  with  a  violation 
of  the  terms  of  his  parole  possessed  the  statutory  right  to  notice  and  to  a  hearing  at 
which  he  could  produce  evidence  and  witnesses  in  his  behalf.  In  re  Etie  (1946)  27  Cal.  2d 
753,  758-760).  The  present  statutory  scheme,  first  enacted  in  1941,  eliminated  those  basic 
procedural  rights.  (27  Cal.  2d  at  pp.  758-759;  see  In  re  McLain,  supra,  55  Cal.  2d  78, 
84-85  ;  In  re  Smith,  supra,  33  Cal.  2d  797,  803.) 

27  Adult  Authority  Policy  Statement  No.  22  (1969). 

28  See  People  v.  St.  Martin  (1970)  1  Cal.  3d  524.  538;  In  re  Schoengarth  (1967)  66 
Cal.  2d  295,  304  ;  In  re  Sandel  (1966)  64  Cal.  2d  412,  415-416;  People  v.  Ray  (1960)  181 
Cal.  App.  2d  64,  68. 

29  E.g.,  People  v.  St.  Martin,  supra,  1  Cal.  3d  524,  535 ;  In  re  Sandel,  supra,  64  Cal.  2d 
412,  415. 

30  See  People  v.  Ray,  supra,  181  Cal.  App.  2d  64,  69;  In  re  McManus  (1954)  123  Cal. 
App.  2d  395,  403.  Escoe  v.  Zerbst  (1935)  295  U.S.  490,  492-493  observed,  "we  do  not 
accept  the  petitioner's  contention  that  the  privilege  has  a  basis  In  the  Constitution  apart 
from  any  statute.  Probation  or  suspension  of  sentence  comes  as  an  act  of  grace  to  one 
convicted  of  a  crime,  and  may  be  coupled  with  such  conditions  in  respect  of  its  duration 
as  Congress  may  Impose."  This  statement  of  Justice  Cardozo  was  dicta  in  so  far  as  It 
applied  to  the  court's  decision)  In  Escoe,  and  does  not  even  mention  parole.  When  the 
United  States  Supreme  Court  held  In  Mempa  v.  Rhay  (1967)  389  U.S.  128,  134-135, 
that  a  probationer  had  the  right  to  appointed  counsel  at  probation  revocation  hearings 
(see  Dougherty  v.  Craven  (9th  Cir.  1970)  422  F.2d  6;  Hewett  v.  North  Carolina  (4th 
Cir.  1969)  415  F.2d  1316,  1322-1325;  In  re  Turrieta  (1960)  54  Cal.  2d  816.  819;  In  re 
Cleaver  (1968)  266  Cal.  App.  2d  143.  160-161;  In  re  Koebrich  (1967)  256  Cal.  App.  2d 
678,  679  fn.  1  ;  Perry  v.  Willard  (Ore.  1967)  427  P.2d  1020,  the  court  did  not  even 
mention  Escoe  and  certainly  undermined  whatever  validity  the  quoted  dicta  may  have 
once  possessed  in  analyzing  the  proper  approach  to  due  process  in  parole  revocation. 

31  See  Goldberg  v.  Kelly  (1970)  397  U.S.  254,  260-264,  267-271;  Jenkins  v.  McKeithen 
(1969)  395  U.S.  411,  426-429;  Willner  v.  Committee  on  Character  (1963)  373  U.S.  96. 
105-106;  Wong  Yang  Sung  v.  McGrath  (1950)  339  U.S.  33,  45^i6,  49;  Morgan  v.  United 
States  (1936)  298  U.S.  468.  477,  479-482;  Goldsmith  v.  United  States  Board  of  Tax 
Appeals  (1926)  270  U.S.  117.  123;  Londoner  v.  City  of  Denver  (1908)  210  U.S.  373. 
385-386;  Sokol  v.  P.U.C.  (1965)  65  Cal.  2d  247,  254;  cf.  In  re  Winship.  supra,  397 
U.S.  358,  377-385  (dissenting  opn.  of  Black.  J.) 

33  See  Cafeteria  Workers  v.  McElroy  (1961)  367  U.S.  886,  894-895:  Greene  v.  McElroy 
(1959)  360  U.S.  474,  507-508;  1  Davis,  Administrative  Law  Treatise  (1958)  5§  7.01-7.20, 
at  pp.  407-512. 
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imperative  that  those  agencies  use  the  procedures  which  have  traditionally  been 
associated  with  the  judicial  process.  On  the  other  hand,  when  governmental 
action  does  not  partake  of  adjudication,  as  for  example,  when  a  general  fact- 
finding investigation  is  being  conducted,  it  is  not  necessary  that  the  full  panoply 
of  judicial  procedures  be  used.  Therefore,  as  a  generalization  it  can  be  said  that 
due  process  embodies  the  differing  rules  of  fair  play,  which  through  the  years, 
have  become  associated  with  differing  types  of  proceedings.  Whether  the  Consti- 
tution requires  that  a  particular  right  obtain  in  a  specific  proceeding  depends 
upon  a  complexity  of  factors.  The  nature  of  the  alleged  right  involved,  the  nature 
of  the  proceeding,  and  the  possible  burden  on  that  proceeding,  are  all  considera- 
tions which  must  be  taken  into  account."  (Hannah  v.  Larche  (1960)  363  U.S.  420, 
442;  Jenkins  v.  McKeithen,  supra,  395  U.S.  411,  426;  Hyser  v.  Reed  (D.C.  Cir. 
1963)  318  F.  2d  225,  251-252  (concurring  and  dissenting  opn.  of  Bazelon,  C.J.).) 

Parole  revocation  clearly  involves  specific  factual  determinations  which  di- 
rectly and  substantially  affect  the  individual's  ability  to  remain  on  parole  rather 
than  "a  general  fact-finding  investigation"  or  rule-making  proceeding.33 
Hence,  we  need  not  rely  upon  the  Adult  Authority's  own  characterization  **  of 
parole  revocation  as  an  adjudicative  process  in  order  to  find  that  adjudication 
occurs  and  to  declare  that  "it  is  imperative  that  those  agencies  use"  at  least 
the  basic  procedures  which  have  traditionally  been  associated  with  the  judicial 
process."  (363  U.S.  at  p.  442.) 

Even  though  a  parolee  cannot  claim  an  abstract  right  conditionally  to  be  re- 
leased from  prison  (see  In  re  Schoengarth,  supra,  66  Cal.  2d  295,  302;  In  re  Mc- 
Lain,  supra,  55  Cal.  2d  78,  87 ;  In  re  Smith,  supra,  33  Cal.  2d  797,  803-805),  and 
even  though  parole  itself  might  be  characterized  as  "a  matter  of  grace,  a  priv- 
ilege and  not  a  right,"  it  does  not  follow  that  the  Adult  Authority  can  decide 
whether  a  parole  shall  be  revoked  without  regard  to  the  fundamental  requisites 
of  procedural  due  process.35  The  essence  of  due  process  is  "the  protection  of  the 
individual  against  arbitrary  action."  (Ohio  Bell  Telephone  Co.  v.  Public  Utilities 
Com.  (1937)  301  U.S.  292,  302;  see  Slochower  v.  Board  of  Educaiton  (1956)  350 
U.S.  551,  559.)  We  have  long  recognized  that,  the  Adult  Authority  may  not  act 
arbitrarily  or  upon  "whim,  caprice,  or  rumor"  in  revoking  parole.  (In  re  Mc- 
Lain,  supra,  55  Cal.  2d  78,  87;  Dunn  v.  California  Department  of  Corrections 
(9th  Cir.  1968)  401  F.2d  340,  342  ;  Eason  v.  Dickson  (9th  Cir.  1968)  390  F.  2d  585, 
589  fn.  4 ;  Glenn  v.  Reed  (D.C.  Cir.  1961)  289  F.  2d  462,  463  ;  Freedman  v.  Looney 
(10th  Cir.  ,1954)  210  F.  2d  56,  57 ;  Fleenor  v.  Hammond  (6th  Cir.  1941)  116  F.  2d 
982,  986.)  Procedural  due  process  may  well  afford  the  only  means  for  prevent- 
ing the  arbitrary  exercise  of  the  Adult  Authority's  power  to  revoke  parole. 

The  United  States  Supreme  Court  has  established  that  when  governmental 
action  will  seriously  injure  or  substantially  affect  the  life  of  an  individual,  the 
government  must  conduct  its  adjudicative  proceedings  in  accordance  with  the 
basic  requisites  of  procedural  due  process.38  The  effects  of  parole  revocation  cer- 
tainly reach  far  beyond  the  consequences  of  the  governmental  actions  for  which 
the  Supreme  Court  has  already  required  the  procedures  of  due  process.  For  ex- 
ample, the  courts  have  required  the  governmental  authorities  to  follow  the  man- 
dates of  due  process  when  they  seek  to  discharge  public  employees,87  revoke 

88  See  Hyser  v.  Reed,  supra,  318  F.  2d  225,  251-252  (concurring  and  dissenting  opn.  of 
Bazelon,  C.J.) 

84  Adult  Authority  Resolution  No.  279. 

85  Sturm  v.  California  Adult  Authority,  supra,  395  P.  2d  446,  450  (concurring  opn.  of 
Browning.  J.) 

89  See  '•Goldsmith  v.  United  States  Board  of  Tax  Appeals,  270  U.S.  117  (1926)  (right  of 
a  certified  public  accountant  to  practice  before  the  Board  of  Tax  Appeals)  ;  Hornsby  v. 
Allen,  326  F.  2d  605  (C.A.  5th  Cir.  1964)  (rieht  to  obtain  a  retail  liquor  store  license)  ; 
Dixon  v.  Alabama  State  Board  of  Education,  294  F.  2d  150  (C.A.  5th  Cir.),  cert,  denied, 
368  U.S.  930  (1961)  (right  to  attend  a  public  collegeh"  Goldberg  v.  Kelly,  supra,  397  U.S. 
254.  262-263  fn.  9  :  Thorpe  v.  Housing  Authority  (1967)  386  U.S.  670  (per  curiam)  (rieht 
to  hearing  before  eviction  from  public  housing)  :  Van  Alstyne,  The  Demise  of  the  Right- 
Privilege  Distinction  in  Constiutional  Law  (1968)  81  Harv.  L.  Rev.  1439.  1451-1454; 
Note.  Constitutional  Lata:  The  Parole  Status  and  the  Privilege  Concept  1969  Duke  L.J.  139, 
140-142. 

87  As  Justice  Jackson  observed,  "The  fact  that  one  may  not  have  a  legal  right  to  get  or 
keep  a  government  post  does  not  mean  that  he  can  be  adjudged  Ineligible  Illegally."  (Joint 
Anti-Fascist  Refugee  Com.  v.  McGrath  (1951)  341  U.S.  123,  185  (concurring  opn.)  :  see 
Wieman  v.  Updegraft  (1952>  344  U.S.  183.  191-192;  Endler  v.  Schutzbank  (1968)  68 
Cal.  2d  162.  168-173.)  In  Fort  v.  Civil  Service  Com.  (1964)  61  Cal.  2d  331,  334.  we 
noted  that  "it  Is  settled  law  that  a  person  cannot  properly  be  barred  or  removed  from 
public  emplovment  arbitrarily  or  In  disregard  of  his  constitutional  rights.  (Cramp  v. 
Board  of  Public  Instruction,  Orange  County,  Fla.  (1961)  368  U.S.  278.  288)  .  .  .  .  In 
Willncr  v.  Committee  on  Character,  supra,  373  U.S.  96,  102,  the  United  States  Supreme 
Court  held  that  "the  requirements  of  procedural  due  process  must  be  met  before  a  State 
can  exclude  a  person  from  practicing  law.  .  .  .  [The  right  to  practice  law]  is  not  a 
matter  of  grace  and  favor.'  " 
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security  clearances,38  refuse  unemployment  compensation,™  and  terminate  welfare 
payments,40  even  though  these  governmental  actions  involved  matters  which 
would  have  formerly  been  considered  mere  "privileges,"  "benefits,"  or  questions 
of  "grace." 

In  Goldberg  v.  Kelly,  supra,  397  U.S.  254,  261-263,  the  United  States  Supreme 
Court  rejected  the  distinction  between  privilege  and  right  in  determining  the 
application  of  due  process:  "The  constitutional  challenge  cannot  be  answered 
by  an  argument  that  public  assistance  benefits  are  'a  "privilege"  and  not  a 
"right." '  Shapiro  v.  Thompson,  394  U.S.  618,  627,  n.  6  (1969).  Relevant  constitu- 
tional restraints  apply  as  much  to  the  withdrawal  of  public  assistance  benefits 
as  to  disqualification  for  unemployment  compensation,  Sherbert  v.  Vcrner,  374 
U.S.  398  (1963)  ;  or  to  denial  of  a  tax  exemption,  Speiser  v.  Randall,  357  U.S.  513 
(1958)  ;  or  to  discharge  from  public  employment,  Sloehowef  v.  Board  of  Higher 
Education,  350  U.S.  551  (1956). 

The  extent  to  which  procedural  due  process  must  be  afforded  the  recipient 
is  influenced  by  the  extent  to  which  he  may  be  "condemned  to  suffer  grievous 
loss,"  Joint  Anti-Fascist  Refugee  Committee  v.  McGrath,  341  U.S.  123,  168  (1951) 
(Frankfurter,  J.,  concurring),  and  depends  upon  whether  the  recipent's  interest 
in  avoiding  that  loss  outweighs  the  governmental  interest  in  summary  adjudi- 
cation. [See  Boddie  v.  Connecticut  (1971)  91  S.Ct.  780,  785-788.]  Accordingly,  as 
we  said  in  Cafeteria  &  Restaurant  Workers  Union  v.  McElroy,  367  U.S.  886,  895 
(1961)  i,  "consideration  of  what  procedures  due  process  may  require  under  any 
given  set  of  circumstances  must  begin  with  a  determination  of  the  precise  na- 
ture of  the  government  function  involved  as  well  as  of  the  private  interest  that 
has  been  affected  by  governmental  action."  See  also  Hannah  v.  Larche,  363  U.S. 
420,  440,  442  (1960).  (Fns.  omitted:  cf.  Bell  v.  Burson  (1971)  39  U.S.L.  Week 
4607,4609.) 

The  revocation  of  parole  certainly  condemns  the  parolee  to  suffer  far  more 
grievous  loss  than  the  other  matters  for  which  procedural  due  process  has  been 
constitutionality  compelled.  (See  Wisconsin  v.  Constantineau  (1971)  400  U.S.  433, 
436-437.)  The  parolee  is  not  merely  a  prisoner.  (See  In  re  Marzec  (1945)  25 
Cal.  2d  794,  797.)  He  works  at  a  job,  lives  with  his  family,  reads  books  and  news- 
papers of  his  choosing,  enjoys  a  limited  right  to  travel,  makes  friends,  and  gen- 
erally pursues  a  normal  'law-abiding  life  within  the  conditions  of  his  parole.  (See 
Note,  84  Harv.  L.  Rev.  (1971)  1727.)  When  his  parole  is  revoked  and  he  is  re- 
turned to  prison,  the  parolee  loses  his  precious,  albeit  limited,  freedom.41  He  loses 
his  job  and  his  ability  to  lead  a  relatively  normal  life.  As  a  result  of  the  parole 
revocation  he  may  spend  the  rest  of  his  life  in  prison.  These  consequences  are 
sufficiently  severe  to  invoke  at  least  the  basic  requisites  of  due  process.  (See 
Hester  v.  Craven  (CD.  Cal.  1971)  322  F.  Supp.  1256,  1261-1265.)  In  any  case, 
we  are  not  seeking  to  protect  the  "grace"  **  or  "right"  of  parole ;  we  are  attempt- 
ing to  express  and  vindicate  the  right  to  a  fair  determination  of  the  facts  upon 
which  the  state  would  deprive  a  person  of  parole  and  his  concurrent  liberty. 

Finally,  we  must  confront  an  argument  which  apparently  underlies  the  ma- 
jority's position :  To  grant  procedures  which  comport  with  due  process  every  time 
parole  is  suspended  would  purportedly  impose  an  excessive  burden  on  the  ad- 
ministration of  the  parole  system  that  would  far  outweigh  any  speculative  bene- 
fit. We  recognize  that  parole  constitutes  a  major  tool  in  achieving  the  rehabilita- 
tion of  those  convicted  of  criminal  offenses.43  The  parolee  is  required  to  live 


a*  Greene  v.  McElroy,  supra.  360  U.S.  474,  496-497,  507-508  ;  see  United  States  v.  Robel, 
(1967)  389  U.S.  258,  259-260;  Cafeteria  Workers  v.  McElroy,  supra,  367  U.S.  886. 
894—895 

3"  See' Sherbert  v.  Verner  (1963)  374  U.S.  398,  404^*06;  Speiser  v.  Randall  (1968) 
357  U.S.  513.  518-519.  528-529;  cf.  California  Dept.  of  Human  Resources  Development  v. 
Java  (1971)  39  U.S.L.  Week  4491.  4495  (concurring:  opn.  of  Douglas.  J.). 

*°  Goldberg  v.  Kelhi,  supra,  397  U.S.  254,  261-264;  McCullough  v.  Terzian  (1970)  2 
Cal.  3d  647,  653.  656-657. 

41  Sturm  v.  California  Adult  Authority,  supra.  395  F.  2d  446.  449  (concurring;  opn.  of 
Browning;,  J.)  ;  "When  the  California  Adult  Authority  entered  its  order  of  July  3,  1962. 
refixing  appellant's  sentence  at  ten  and  one-half  years,  it  substantially  extended  the  prison 
term  which  appellant  would  be  required  to  serve.  Appellant's  challenge  to  the  constitution- 
ality of  that  order  cannot  be  answered  by  pretending  that  nothing;  really  occurred,  merely 
because  a  State  court,  five  vears  earlier,  had  entered  an  order  fixing;  appellant's  maximum 
term  at  life."   (See  Ellham'er  v.  Wilson   (N.D.  Cal.  1969)   312  F.  Supp.  1245,  1255  fn.  5.) 

43  Justice  Holmes  once  observed.  "It  Is  one  of  the  misfortunes  of  the  law  that  Ideas  become 
encysted  in  phrases  and  thereafter  for  a  loner  time  cease  to  provoke  further  analysis." 
(Hyde  v.  United  States  (1912)  225  U.S.  347.  391   (dissenting  opn.  of  Holmes,  J.) 

43  See  Note,  Parole  Revocation  Procedures  (1951)  65  Harv.  L.  Rev.  309. 
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according  to  a  reasonable  code  of  conduct  which  is  intended  to  assist  his  adjust- 
ment to  a  normal  and  useful  life."  Parole  revocation  is  the  Adult  Authority's 
most  severe  sanction  for  the  parolee's  refusal  to  follow  the  conditions  of  his 
parole.'5  If  this  court  were  to  raise  revocation  hearings  into  full  dress  criminal 
trials,  we  might  deter  the  Adult  Authority  from  granting  release  for  fear  that  it 
would  be  unable  to  revoke  parole  when  the  circumstances  indicated  that  the  con- 
ditional release  had  not  been  successful.46  We  might  also  so  significantly  impede 
the  revocation  process  that  some  parolees  who  appear  dangerous  to  society  would 
be  permitted  to  remain  at  large. 

No  one  argues,  however,  that  the  Adult  Authority's  present  procedures  impose 
a  substantial  handicap  upon  the  machinery  of  the  parole  system.47  Hence,  to  rule 
that  due  process  applies  to  parole  revocation  and  requires  only  those  procedural 
elements  which  are  already  incorporated  in  the  present  proceedings  obviously 
could  not  impose  any  additional  or  grievous  burden  on  the  Adult  Authority.  A 
large  number  of  states,  as  well  as  the  federal  government ;  grant  to  parolees  far 
more  extensive  procedural  safeguards  than  does  California,  and  these  protections 
are  afforded  without  any  apparent  breakdown  in  their  parole  systems.48  For 
example,  parolees  in  the  federal  system  have  the  right  to  notice,  a  geographically 
convenient  hearing,  retained  counsel,  production  of  favorable  witnesses,  and  pro- 
duction of  documentary  material.49  If  the  federal  system,  and,  indeed,  most  states, 
are  quite  capable  of  utilizing  these  procedural  elements  of  due  process  in  parole 
revocation,  California  certainly  should  be  able  to  do  so. 

We  proceed  to  discuss  the  elements  of  due  process  which  we  believe  must  be 
observed  in  a  parole  revocation  proceeding.50  Our  discussion  follows  the  analyt- 
ical approach  this  court  suggested  in  Sokol  v.  Public  Utilities  Commission  (1965) 
65  Cal.  2d  247,  254,  "What  is  due  process  depends  on  circumstances.  It  varies 
with  the  subject  matter  and  the  necessities  of  the  situation.  (Holmes,  J.,  in  Moyer 
v.  Peabody  (1909)  212  U.S.  78,  84  [29  S.Ct.  235,  53  L.  Ed.  410].)  Its  content  is 


44  See  Penal  Code  section  3053:  In  re  Bushman  (1970)  1  Cal.  3d  767,  776-777;  In  re 
Schoengarth,  supra,  66  Cal.  2d  295,  300-301  ;  compare  Comment,  10  Santa  Clara  Law., 
supra,  319,  320  fn.  6  with  Model  Penal  Code  §  305.17  (Tent.  Draft  No.  5.,  1956)  at  pp. 
102-106  and  Comment,  54  Iowa  L.J.  (1968)  497,  498. 

45  "Certainly  no  circumstances  could  further  that  purpose  [rehabilitation  of  parolees] 
to  a  greater  extent  than  a  firm  belief  on  the  part  of  such  offenders  in  the  impartial,  unhur- 
ried, objective,  and  thorough  processes  of  the  machinery  of  the  law."  (Fleming  v.  Tate 
(D.C.  Cir.  1946)  156  F.  2d  848,  850;  Note.  Constitutional  Law:  Parole  Status  and  the 
Privilege  Concept,  supra,  1969  Duke,  L.J.  139,  144  ;  Recent  Developments  (1970)  46  Wash. 
L.  Rev.  175.  181. 

48  See  Williams  v.  Dunbar,  supra,  377  F.  2d  505,  506 ;  Hyser  v.  Reed,  supra.  318  F.  2d 
225,  261  (opn.  of  Wright,  J.)  ;  Note  (1968)  40  Colo.  L.  Rev.  617,  621;  but  see  Rose  v. 
Haskins  (6th  Cir.  1968)  388  F.  2d  91,  97,  102  (dissenting  opn.  of  Celebrezze,  J.)  ;  Com- 
ment, Revocation  of  Conditional  Liberty — California  and  the  Federal  System  (1955)  28 
So.  Cal.  L.  Rev.  158,  158  &  fn.  4  ;  cf.  President's  Commission  on  Law  Enforcement  and 
Administration  of  Justice,  Task  Force  Report:  Corrections  (1967)   194.) 

4T  In  1968  the  Adult  Authority  with  its  9  members  and  11  hearing  representatives  sus- 
pended parole  In  4,404  cases,  granted  parole  in  6,135  cases,  and  disposed  of  a  total  of 
15,675  matters.  (Department  of  Corrections,  California  Prisoners  (1968)  96.)  By  way  of 
comparison,  the  Contra  Costa  County  Superior  Court  with  its  9  judges  disposed  of  10,773 
cases  during  the  fiscal  year  1968-1969  and  San  Bernardino  County  Superior  Court  with  Its 
11  judges  disposed  of  14,630  matters  during  the  same  period.  (Judicial  Council  of  Cali- 
fornia, Annual  Report  (1970)  134-135.) 

43  For  example,  25  states  and  the  District  of  Columbia  expressly  or  impliedly  provide 
the  statutorv  right  to  hearing  on  parole  revocation.  (Sklar,  Law  and  Practice  in  Probation 
and  Parole  Revocation  Hearings  (1964)  55.  J.  Crim.  L.C.  &  P.S.  175,  179-182.)  Judicial 
decisions  have  declared  the  right  to  a  parole  revocation  hearing  in  some  other  states. 
(See  Rose  v.  Haskins,  supra,  338  F.  2d  91,  97.  98  fn.  4  (dissenting  opn.  of  Celebrezze.  J.). 
At  least  18  states  and  the  District  of  Columbia  permit  counsel  to  appear  at  parole  revo- 
cation hearings.  (See  fn.  76  infra.) 

A  number  of  state  statutes  permit  the  production  of  favorable  witnesses  and  other 
procedural  rights.  (See  Sklar.  Law  and  Practice  in  Probation  and  Parole  Revocation 
Hearings,  sunra.  55  J.  Crim.  L.C.  &  P.S.  175.  181-182.) 

49  18  U.S.C.  §4207  (1969);  28  C.F.R.  §2.40;  Boddie  V.  Weakley  (4th  Cir.  1966)  3o6 
F.  2d  242,  244  ;  Starnes  v.  Markley  (7th  Cir.  1965)  343  F.  2d  535  ;  Glass  v.  Markley  (7th 
Cir.  1965)  339  F.  2d  970.  973;  Jones  v.  Rivers  (4th  Cir.  1964)  338  F.  2d  862,  873-S7o; 
Hyser  v.  Reed,  supra,  318  F.  2d  225,  240-246;  Reed  v.  Butterworth  (D.C.  Cir.  1961)  297 
F.  2d  776.  778;  Glenn  v.  Reed,  supra,  289  F.  2d  462;  Robbins  v.  Reed  (D.C.  Cir.  19o9) 
269  F  2d  242,  244  ;  Fleming  v.  Tate,  supra,  156  F.  2d  848,  849-850  ;  Milligan,  Parole 
Revocation  Hearings  in  California  and  the  Federal  System,  supra,  4  Cal.  Western  L.  Rev. 
18.  26-28:  The  Ninth  Circuit  Review   (1969)   20  Hastings  L.J.   1016,  1027. 

50  The  President's  Commission  on  Law  Enforcement  concluded  in  part  that  The 
offender  threatened  with  revocation  should  ...  be  entitled  to  a  hearing  comparable  to  the 
nature  and  importance  of  the  issue  being  decided.  Where  there  Is  some  dispute  as  to 
whether  he  violated  the  conditions  of  his  release,  the  hearing  should  contain  the  basic 
elements  of  due  process — those  elements  which  are  designed  to  ensure  accurate  fact 
finding.  .  .  ."  (President's  Commission  on  Law  Enforcement  and  Administration  or 
Justice,  Task  Force  Report :  Corrections,  supra,  88.) 
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a  function  of  many  variables,  including  the  nature  of  the  right  affected,  the 
degree  of  danger  caused  by  the  proscribed  condition  or  activity,  and  the  avail- 
ability of  prompt  remedial  measures."  (See  Richardson  v.  Perales  (1971)  39 
U.S.L.  Week  4497,  4501-4503  ;  Hannah  v.  Larche,  supra,  363  U.S.  420,  422  ;  People 
v.  Moore  (1968)  69  Cal.  2d  674,  681 ;  Newman,  The  Process  of  Prescribing  "Due 
Process"  (1961)  49  Cal.  L.  Rev.  215.) 

We  need  not  choose  beween  affording  the  parolee  all  rights  or  according  him 
none.61  We  do  not  and  cannot  clothe  the  parolee  with  the  investitures  of  a  de- 
fendant in  a  criminal  prosecution,  but  we  submit  that  he  should  at  least  be 
entitled  to  these  basic  and  minimal  protections  of  due  process :  notice,  hearing, 
and  representation  by  counsel. 

3.  Due  process  requires  that  the  parolee  receive  timely  and  adequate  notice  in 
parole  revocation  proceedings. 

A  cornerstone  of  the  structure  of  due  process  of  law  is  that  the  adjudication 
of  a  significant  right  must  be  "preceded  by  notice  and  opportunity  for  hearing 
appropriate  to  the  nature  of  the  case."  (Mullane  v-  Central  Hanover  Bank  &  Tr. 
Co.  (1950)  339  U.S.  306,  313.)  Accordingly,  the  courts  have  held  that  due  proc- 
ess affords  to  the  affected  individual  a  right  to  timely  and  adequate  notice  in 
criminal  proceedings  (e.g.,  In  re  Oliver  (1948)  333  U.S.  257,  2731;  Cole  v. 
Arkansas  (1948)  333  U.S.  196,  201),  in  civil  proceedings  (e.g.,  Armstrong  v. 
Manzo,  supra,  380  U.S.  545,  550-551 ;  Anderson  Nat.  Bank  v.  Luckett  (1944)  321 
U.S.  233,  246),  in  juvenile  proceedings  (e.g.,  In  re  Gault  (1967)  387  U.S.  1, 
33-34)  and  in  administrative  proceedings  (e.g.,  Willner  v.  Committee  on  Charac- 
ter, supra,  373  U.S.  96,  105;  Goldsmith  v.  Board  of  Tax  Appeals,  supra,  270 
U.S.  117, 123.) 

The  United  States  Supreme  Court  "has  consistently  made  plain  that  ade- 
quate and  timely  notice  is  the  fulcrum  of  due  process  whatever  the  purposes 
of  the  proceeding.  See  e.g.,  Roller  v.  Holly,  176,  U.S.  398,  409;  Coe  v.  Armour 
Fertilizer  Works,  237  U.S.  413,  424.  Notice  is  ordinarily  the  prerequisite  to  ef- 
fective assertion  of  any  constitutional  or  other  rights;  without  it,  vindication 
of  those  rights  must  be  essentially  fortuitous.  So  fundamental  a  protection  can 
neither  be  spared  here  nor  left  to  the  'favor  of  grace'  of  state  authorities.  Central 
of  Georgia  Ry.  v.  Wright,  207  U.S.  127,  138 ;  Coe  v.  Armour  Fertilizer  Works, 
supra,  at  425."  (In  re  Gault,  supra,  387  U.S.  1.  73  (concurring  and  dissenting 
opn.  of  Harlan,  J.)  ;  Jacob  v.  Roberts  (1912)  223  U.S.  261,  265;  Twining  v.  New 
Jersey  (1908)  211  U.S.  78,  110-111.)  In  order  to  be  constitutionally  adequate 
and  timely,  notice  must  be  "reasonably  calculated,  under  all  the  circumstances, 
to  apprise  interested  parties  of  the  pendency  of  the  action  and  afford  them 
an  opportunity  to  present  their  objections."  (Mullane  v.  Central  Hanover  Bank 
d  Tr.  Co.,  supra,  339  U.S.  306,  314;  see  In  re  Gault,  supra,  387  U.S.  1,  33-34  and 
fn.  53 ;  Schroeder  v.  City  of  New  York  (1962)  371  U.S.  208,  211.) 

In  the  context  of  parole  revocation  proceedings,  notice  is  obviously  a  prerequi- 
site to  inform  the  parolee  of  the  reasons  that  might  constitute  cause  for  revoca- 
tion under  Penal  Code  section  3063.62  As  a  matter  of  practice,  and  by  grace, 
the  Adult  Authority  does  now  inform  the  parolee  which  condition  or  conditions 
of  parole  he  is  alleged  to  have  violated.  At  least  some  parolees,  prior  to  the 
hearing,  may  be  shown  the  parole  officer's  report,  which  serves  as  the  basis  for 
the  Adult  Authority's  consideration  of  his  case.63  If  the  parolee  denies  his  guilt 
at  the  hearing,  the  representative  of  the  Adult  Authority  reads  to  the  parolee 
the  basic  elements  of  the  parole  officer's  report,  which  the  parolee  must  then 
explain  or  answer. 

The  timeliness  and  adequacy  of  this  notice  must  be  viewed  in  the  light  of  the 
surrounding  procedural   incidents  of  parole   revocation.   Often   the   parolee  is 

Bl  Several  courts  have  held  that  due  process  and  fundamental  fairness  require  the  right 
to  notice  and  hearing  in  parole  revocation  proceedings  (Alvarez  v.  Turner  (10th  Clr. 
1970)  422  F.  2d  214,  220:  Cottier  v.  United  States  (10th  Clr.  1969)  409  F.  2d  853,  856; 
Shelton  v.  United  States  Board  of  Parole  (D.C.  Clr.  1967)  388  F.  2d  567.  576;  Jones  v. 
Rivers,  supra.  338  F.  2d  862,  873-875  ;  Fleenor  v.  Hammond,  supra,  116  F.  2d  982,  986  ; 

but  see  Morrisey  v.  Brewer  (8th  Clr.  1971  F.  2d  [39  U.S.L.  Week  2624].)  The 

above  oases,  however,  do  not  grant  the  parolee  rights  of  confrontation,  cross-examination, 
subpoena,  and  many  of  the  other  procedural  Incidents  of  the  criminal  trial. 

52  But  see  Penal  Code  section  3060  which  provides  In  pertinent  part  "The  Adult 
Authority  shall  have  full  power  to  suspend,  cancel  or  revoke  any  parole  without  notice,  and 
to  order  returned  to  prison  any  prisoner  upon  parole." 

63  Van  Dyke,  Parole  Revocation  Hearings  in  California:  The  Right  to  Counsel,  supra, 
59  Cal.  L.  Rev.  ,  (Interview  with  Adult  Authority  representative  in  Sep- 
tember 1970). 
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informed  only  that  he  is  suspected  of  having  violated  a  particular  condition  of 
parole.  Some  of  those  conditions  are  so  vague  as  to  afford  little  assistance  to  the 
preparation  of  the  parolee's  case.  For  example,  a  parolee  might  be  informed  that 
he  has  violated  a  condition  of  his  parole  which  reads.  "You  are  to  conduct  your- 
self as  a  good  citizen  at  all  times,  and  your  behavior  and  attitude  must  justify 
the  opportunity  granted  by  this  parole."  M  Or  the  parolee  might  be  told  that  he 
has  violated  another  condition  by  not  "cooperating"  with  the  Parole  and  Com- 
munity Services  Division  of  the  Adult  Authority  or  his  parole  agent.65 

The  parolee  might  be  informed  that  his  parole  is  in  jeopardy  because  he  has 
consumed  alcoholic  beverages  "to  excess"  or  that  he  has  associated  "with  indi- 
viduals of  bad  reputation."  "  The  parolee  might  also  be  informed,  in  such  a  way 
as  to  afford  little  opportunity  for  rebuttal,  that  he  is  suspected  of  transgression 
of  one  of  the  more  specific  conditions,  such  as  the  prohibition  of  the  use  or 
possession  of  narcotic  drugs.  Yet  the  parolee  is  often  not  told  where,  when,  or 
by  whom  he  is  suspected  of  violating  the  parole  condition. 

This  more  detailed  information  regarding  the  charge,  however,  is  readily 
available  to  the  Adult  Authority  in  the  parole  agent's  report,  which  forms  the 
basis  for  the  proposed  revocation.  Since  some  parolees  are  shown  this  report, 
and  most  parolees  hear  its  substance  read  aloud  at  the  revocation  hearing,  we 
cannot  conceive  of  a  substantative  reason  for  refusing  a  parolee  the  opportunity 
to  know  its  contents  before  the  hearing.  To  permit  merely  the  reading  of  the 
report  at  the  hearing  itself  is  to  deny  the  parolee  reasonable  timely  and  ade- 
quate notice  for  preparation  of  a  defense.  Certainly,  a  requirement  for  pre-hearing 
notification  of  the  report  to  the  parolee  would  not  subject  the  procedures  of  the 
Adult  Authority  to  an  extra  burden  since  the  report  has  already  been  prepared 
for  the  use  of  the  P&CS  proceeding  and  the  hearing  representative. 

Under  the  present  practice  the  parolee  at  the  revocation  hearing  faces  a 
sheaf  of  papers  which  he  has  neither  seen  nor  read ;  he  has  no  opportunity  to 
refute  the  allegations  posited  in  these  documents;  he  has  no  chance  to  cross- 
examine  the  individuals  who  informed  the  Adult  Authority  of  his  claimed  viola- 
tions; he  has  no  opportunity  to  subpoena  witnesses  against  him.  Finally,  the 
hearing  representative  may  consider  data  which  is  not  so  much  as  presented  at 
the  hearing  and  material  of  which  the  parolee  has  no  knowledge. 

We  recognize  that  the  implementation  of  the  traditional  rights  to  cross- 
examination,  confrontation,  subpoena,  and  a  decision  based  upon  the  evidence 
adduced  at  the  hearing  might  entail  expense  and  delay  that  could  obstruct  the 
efficient  conduct  of  the  parole  hearing.  Although  we  realize  that  the  courts  have 
often  held  that  these  traditional  rights  serve  as  important  safeguards  to  the 
integrity  of  the  fact-finding  process,  they  are  not  necessarily  required  by  the 
application  of  due  process  to  the  instant  factual  situation.  We  have  explained 
that  due  process  does  not  consist  of  a  package  of  fixed  rights  but  is  a  dynamic 
concept  that  accords  its  protections  relative  to  the  depth  of  the  individual's 
deprivation  and  the  countervailing  public  interest.  We  believe  that  a  minimum 
due  process  protection  that  can  accordingly  be  applied  here  is  the  requirement 
that  the  Adult  Authority,  reasonably  prior  to  the  hearing,  furnish  the  parolee 
with  a  copy  of  the  report  of  the  parole  agent  upon  which  the  revocation  hearing 
rests. 

Such  a  procedure  in  an  analogous  situation  has  obtained  the  approval  of  the 
United  States  Supreme  Court.  In  Williams  v.  Oklahoma  (1959)  358  U.S.  576,  584, 
and  Williams  v.  New  York  (1949)  337  U.S.  241,  244-272,  the  high  court  upheld 
a  judge's  use  of  extra  record  information  in  imposing  sentence,  sustained  the 
trial  court's  discretionary  denial  of  cross-examination  and  confrontation,  but 
suggested  that  the  defendant  possessed  a  right  to  know  the  information  relied 
upon  and  an  opportunity  to  explain  or  rebut  it.  As  the  Supreme  Court  observed  in 
Greene  v.  McElroy,  supra,  360  U.S.  474,  496-497,  "Certain  principles  have  re- 
mained relatively  immutable  in  our  jurisprudence.  One  of  these  is  that  where 
governmental  action  seriously  injures  an  individual,  and  the  reasonableness 
of  the  action  depends  on  fact  findings,  the  evidence  used  to  prove  the  Govern- 
ment's case  must  be  disclosed  to  the  individual  so  that  he  has  an  opportunity  to 
show  that  it  is  untrue."  (But  cf.  Alvarez  v.  Turner,  supra,  422  F.2d  214,  218.) 
Professor  Davis,  in  his  Administrative  Daw  Treatise,  has  also  proposed  just  such 

M  Comment.  10  Santa  Clara  Law.,  supra.  319,  320  fn.  6.) 
65  Id  ;  see  Williams  v.  Dunbar,  supra,  377  P.2d  505.  506. 
M  Comment.  10  Santa  Clara  Law.,  supra,  319,  320  fn.  6. 
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a  procedure  for  affording  notice  in  parole  revocation  proceedings,  in  which  cross- 
examination  may  be  discretionary  or  unavailable.  (1  Davis,  Administrative  Law- 
Treatise  (1965  Pocket  Part)  §  7.16,  at  pp.  174-181;  see  Simons  v.  United  States 
(1955)  348  U.S.  397;  404-406;  Gonzales  v.  United  States  (1955)  348  U.S.  407, 
413-416.) 

The  requirement  that  reasonably  prior  to  the  hearing  the  parolee  be  provided 
with  a  copy  of  the  parole  agent's  report  upon  which  revocation  may  be  pred- 
icated will  enable  the  parolee  to  prepare  his  defense,  will  not  exact  an  admin- 
istrative burden  of  the  Adult  Authority  and  may,  in  fact,  expedite  parole  rev- 
ocation hearings.  In  the  particular  context  of  parole  revocation  proceedings, 
due  process  requires  that  the  parolee  receive  such  timely  and  adequate  notice 
of  the  charges  against  him. 

If.  Due  process  requires  that  the  parolee  be  accorded  am,  opportunity  to  be  heard 
in  parole  revocation  proceedings. 

"A  fundamental  requirement  of  due  process  is  'the  opportunity  to  be  heard.' 
Grannis  v.  Ordcan,  234  U.S.  385,  394.  It  is  an  opportunity  which  must  be  granted 
at  a  meaningful  time  and  in  a  meaningful  manner."  Armstrong  v.  Manzo,  supra. 
380  U.S.  545,  552.)  In  the  context  of  a  parole  revocation  we  shall  point  out  that 
the  due  process  requirement  that  the  hearing  be  conducted  in  a  "meaningful 
manner"  calls  for  procedural  protection  as  a  matter  of  right  rather  than  as  a 
matter  of  grace,  as  they  are  now  accorded  by  the  Adult  Authority.  Due  process 
likewise  calls  for  the  parolee's  right  to  present  voluntary  witnesses  in  his  be- 
half, a  procedure  now  denied  by  the  Adult  Authority.  As  to  the  due  process 
requirement  of  a  hearing  held  at  a  "meaningful  time,"  we  shall  explain  that 
the  parolee  must  be  >afforded  'an  opportunity  to  be  heard  prior  to  the  suspension 
of  parole,  except  in  those  cases  in  which  the  Adult  Authority  has  probable 
cause  to  believe  that  the  parolee  while  on  parole  has  engaged  in  criminal  conduct. 

Under  the  present  procedures  the  Adult  Authority  by  grace  permits  the  parolee 
to  appear  personally  at  the  parole  revocation  hearing,  to  offer  both  witten 
material  and  his  own  oral  testimony  in  his  behalf,  to  present  oral  arguments  why 
his  parole  should  not  be  revoked,  and  to  receive  a  decision  from  the  Adult  Au- 
thority representatives  who  actually  hear  the  facts  of  his  case  and  who  have  not 
previously  participated  in  the  proceedings  against  him.57  These  procedural 
protections,  however,  should  not  be  subject  to  repeal  in  whole  or  in  part  or  sus- 
pension in  individual  cases  in  the  uncontrolled  discretion  of  the  Adult  Author- 
ity ;  they  are,  indeed,  the  basic  requirements  of  a  constitutionally  adequate  revo- 
cation hearing. 

The  United  States  Supreme  Court,  moreover,  has  held  that  in  an  adjudicative 
proceeding  such  as  that  of  parole  revocation  "due  process  of  law  requires  that  at 
some  stage  of  the  proceedings  before  the  [governmental  action]  becomes  irre- 
vocably fixed,  the  [affected  individual]  shall  have  an  opportunity  to  be  heard,  of 
which  he  must  have  notice.  .  .  .  Many  requirements  essential  in  strictly  judicial 
proceedings  may  be  dispensed  with  in  proceedings  of  this  nature.  But  even  a 
hearing  in  its  very  essence  demands  that  he  who  is  entitled  to  it  shall  have  the 
right  to  support  his  allegations  by  argument  however  brief,  and,  if  need  be. 
proof,  however  informal."  (Londoner  v.  City  of  Denver,  supra,  210  U.S.  373, 
385-386,  see  Oyler  v.  Boles  (1962)  368  U.S.  44S,  452.)  Indeed,  a  hearing  which 
complies  with  due  process  must  permit  the  parolee  to  appear  personally  at  the 
parole  revocation  hearing  (see  Leu-is  v.  United  States  (1892)  146  U.S.  370),  to 
offer  both  written  material  (see  Yakus  v.  United  States  (1944)  321  U.S.  414, 
436)  and  his  own  oral  testimony  in  his  behalf  (see  Goldsmith  v.  United  States 
Board  of  Tax  Appeals,  supra,  270  U.S.  117.  123),  to  present  oral  arguments  why 
his  parole  should  not  be  revoked  (see  FCC  v.  WJR  (1949)  337  U.S.  265,  267. 
274-276,  284;  Shields  v.  Utah  Idaho  Central  Railroad  Co.  (1938)  305  U.S.  177, 
182),  to  receive  a  decision  from  the  officials  who  actually  hear  the  facts  of  his 
case   (see  Morgan  v.   United  States,  supra,  298  U.S.  468,  481-482)  and  who  are 


67  Adnlt  Authority  Resolution  No.  273  provides  In  pertinent  part — 

"A.  Purpose.  The  nurpose  of  a  revocation  calendar  is  to  provide  a  means  whereby  each 
of  the  charges  specified  by  the  P&CS  Division  or  causes  for  the  revocation  hearing  may 
be  reviewed  with  the  man  at  a  personal  appearance  before  a  panel  of  the  Adult  Authority 
as  a  final  step  In  adjudicating  the  termination  of  a  parole.  .  .  . 

B.  Requirement  for  revocation  of  parole.  .  .  .  3.  Requires  that  the  man  be  given  an 
opportunity  for  a  personal  appearance  before  a  panel  of  the  Adult  Authority  for  the 
purpose  of  entering  a  plea.  He  may  either  admit  his  guilt  or  set  forth  his  reasons  for 
denial  of  guilt  orally  and/or  by  documentation  on  any  or  all  parole  violation  charges 
specified." 
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impartial  (see  In  re  Murchison  (1955):  349  U.S.  133,  136-137  ;  Wong  Yank  Sung  v. 
McGrath,  supra,  339  U.S.  33,  45-46). 

Not  only  does  the  Adult  Authority  fail  to  accord  to  the  parolee  an  opportunity 
to  be  heard  at  the  revocation  proceedings  as  a  matter  of  constitutional  right  but 
also  in  practice  it  denies  the  parolee  one  significant  aspect  of  such  a  constitu- 
tionally protected  hearing:  the  right  to  present  a  witness  in  his  behalf.  The 
United  States  Supreme  Court  has  observed  that  procedural  due  process  requires 
that  the  subject  of  a  governmental  hearing  "have  a  chance  to  testify  and  call 
other  witnesses  in  his  behalf,  either  by  way  of  defense  or  explanation."  In  re 
Green  (1962)  369  U.S.  689,  692;  In  re  Oliver,  supra,  333  U.S.  257,  275;  In  re 
Lambert  ( 1901)  134  Cal.  626,  633.)  a  • 

Although  we  recognize  that  representatives  of  the  Adult  Authority  should  re- 
tain a  wide  discretion  to  conduct  the  hearing  so  as  to  forbid  repetitive,  irrelevant, 
and  unduly  prolonged  testimony,  we  see  no  justification  for  an  absolute  prohibi- 
tion of  oral  testimony  of  a  witness  in  behalf  of  the  parolee.69  Moreover,  we  note 
that  federal  parole  revocation  hearings  permit  the  parolee  to  produce  witnesses 
on  his  behalf ;  this  procedure  does  not  seem  to  have  unduly  hampered  the  conduct 
of  proceedings  (See  28  C.F.R.  §2.40;  Earnest  v.  Willingham  (10th  Cir.  1969) 
406  F  2d  681,  684 ;  Richardson  v.  Markley  (7th  Cir.  1965)  339  F.2d  967,  969;  Reed 
v.  Butterworth  (D.C.  Cir.  1961)  297  F.2d  776,  778;  Fleming  v.  Tate,  supra,  156 
F.2d  848,  849-850;  Note,  Parole  Revocation  in  the  Federal  System  (1968)  oo 
Geo.L.J.  705,  716-717.)  . 

We  must  conclude  that  the  "opportunity  to  be  heard  comprehends  the  right  to 
present  oral  testimony  "however  brief"  and  "however  informal"  of  witnesses  on 
behalf  of  the  parolee,  who  voluntarily  attend  parole  revocation  hearings.  (Lon- 
doner v.  City  of  Denver,  supra,  210  U.S.  373,  385-386;  Boddic  v.  Weakley,  supra, 
356  F.2d  242,  244. )  , 

We  believe  that  the  Adult  Authority  does  not  afford  parolees  the  opportunity 
to  be  heard"  at  a  "meaningful  time."  Instead,  it  holds  revocation  hearings  in  all 
cases  after  the  parolees  have  been  taken  into  custody.  Due  process  generally 
requires  that  government  give  the  affected  individual  a  hearing  before  and  not 
after  he  is  "condemned  to  suffer  grievous  loss."  ( See  Joint  Anti-Fascist  Refugee 
Committee  v.  McGrath  (1951)  341  U.S.  123,  168  (concurring  opn.  of  Frankfurter, 
J.)  ;  Wisconsin  v.  Constantineau,  supra,  400  U.S.  433,  436-437;  Mendoza  v.  Small 
Claim*  Court  (1958)  49  Oal.2d  668,  672.) 

The  United  States  Supreme  Court  very  recently  held  that  due  process  requires 
that  the  recipient  of  welfare  "be  afforded  an  evidentiary  hearing  before  the  ter- 
mination of  benefits."  {Goldberg  v.  Kelly,  supra,  397  U.S.  254,  260.)  (Italics  in 
original.)  Similarly,  procedural  due  process  requires  notice  and  hearing  before  a 
creditor  can  garnish  the  wages  of  his  debtor  {Sniadach  v.  Family  Finance  Corp. 
(1969)  395  U.S.  337,  339)  or  a  landlord  may  regain  possession  of  leased  premises. 
(Mendoza  v.  Small  Claim*  Court,  supra,  49  Cal.2d  668,  672.)  In  these  cases  the 
risk  of  any  immediate  and  irremediable  harm  to  the  public  did  not  outweigh  the 
greater  damage  to  the  individual  in  terminating  life-supporting  welfare  benefits, 
garnishing  wages,  or  depriving  a  tenant  of  shelter. 

In  applying  due  process  to  the  problem  of  determining  when  the  parolee  is 
entitled  to  hearing  prior  to  suspension,  we  must  distinguish  between  the  kinds  of 
conduct  of  which  the  parolee  is  accused.  If  the  alleged  transgression  is  not 
criminal  in  nature,  and  therefore  entails  no  danger  to  society,  we  believe  due 
process  requires  a  hearing  prior  to  imposition  of  the  drastic  sanction  of  imprison- 
ment. For  example,  if  the  parolee  is  suspected  of  having  failed  "to  conduct  [him- 
self] as  a  good  citizen  at  all  times"  or  having  formed  an  "association  with  individ- 
uals of  bad  reputation,"  society  suffers  no  comparable  danger  to  the  case  in  which 
the  Adult  Authority  has  probable  cause  to  believe  that  the  parolee  has  engaged  in 
criminal  conduct  while  on  parole.  If  the  parolee  obtains  a  hearing  before  he  is 
incarcerated  for  suspicion  of  some  technical  parole  violation,  he  might  well  be 

68  Until  1941  the  parolee  in  a  parole  revocation  hearing  could  produce  witnesses  in  his 
behalf  In  re  Etie,  supra,  27  Cal.  2d  753,  758.) 

6o  "The  right  to  present  evidence  is.  of  course,  essential  to  the  fair  hearing  required  by 
the  Due  Process  Clause.  See,  e.g.,  Morgan  v.  United  States  [(1938)  304  U.S.  1,]  18; 
Baltimore  rf  Ohio  R.  Co.  v.  United  States.  298  U.S.  349,  368-369  (1936)  .  .  .  We  do  not 
mean  to  sav  that  the  Commission  may  not  impose  reasonable  restrictions  on  the  number 
of  witnesses  and  on  the  substance  of  their  testimony ;  we  only  hold  that  a  person's  right 
to  present  his  case  should  not  be  left  to  the  unfettered  discretion  of  the  Commission." 
(Jenkins  v.  McKeithen,  supra.  395  U.S.  411,  429.) 
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able  to  prove  that  he  was  innocent  of  such  conduct,  or,  in  some  circumstances, 
that  the  commission  of  the  alleged  minor  pecadillo  did  not  support  revocation. 

If  the  parolee  under  the  present  procedures  does  prove  his  innocence  of  the 
charges  after  two  months  of  incarceration  and  he  is  then  restored  to  parole, 
irreparable  damage  will  nevertheless  have  been  inflicted.  The  parolee  will  have 
lost  his  job,  the  ability  to  support  his  family,  his  status  in  the  community,  and 
the  other  benefits  of  the  limited  liberty  which  he  enjoyed  on  parole.  If  the  parolee 
knows  that  the  vaguest  rumor,  viciously  motivated  accusation,  the  unknown 
charge  of  the  faceless  informer,  or  the  slightest  mistake  could  cause  his  return  to 
prison,  he  will  lose  the  incentive  to  succeed  in  the  painstaking  rehabilitation  proc- 
ess. In  sum,  if  the  parolee  feels  that  his  freedom  and  future  lie  entirely  within  the 
grace  and  complete  discretion  of  the  Adult  Authority,  his  motivation  and  effort 
to  rehabilitate  himself  must  inevitably  suffer.*0 

If  the  parolee  engages  in  criminal  conduct  as  in  the  present  case,  however, 
parole  suspension  prior  to  notice  and  hearing  prevents  the  immediate  and  grievous 
risk  of  harm  to  the  public  by  minimizing  the  danger  that  he  will  commit  further 
offenses  or  will  go  into  hiding.  (See  In  re  Marks  (1969)  71  Cal.  2d  31,  48.)  * 
Since  the  parolee  has  already  been  convicted  of  a  felony  and  sentenced  to  prison, 
he  has  lost  the  presumption  of  innocence  and  the  right  to  bail.  (See  In  re  Scaggs 
(1956)  47  Cal.  2d  416,  418).  Clearly,  in  a  situation  like  that  presented  by  the 
instant  case,  in  which  the  Adult  Authority  had  probable  cause  to  believe  that 
Tucker  had  committed  a  felony  while  on  parole,  the  security  of  society  demands 
the  prompt  incarceration  of  the  parolee.92 

The  United  States  Supreme  Court  has  long  "recognized  that  where  harm  to 
the  public  is  threatened,  and  the  private  interest  infringed  is  reasonably  deemed 
to  be  of  less  importance,  an  official  body  can  take  summary  action  pending  a 
later  hearing."  (Goldberg  v.  Kelly,  supra,  397  U.S.  254,  263  fn.  10,  quoting  from 
R.  A.  Holman  &  Co.  v.  SEC  (D.C.  Cir.  1962)  299  F.2d  127,  131  (suspension 
of  exemption  from  stock  registration  requirement)  ;  1  Cooper,  State  Adminis- 
trative Law  (1965)  140-144.)  Hence,  the  Adult  Authority  was  fully  justified 
in  placing  a  hold  on  Tucker;  thus  Tucker,  who  had  already  been  arrested  for 
possession  of  a  proscribed  weapon,  could  not  be  released  pending  the  later  parole 
revocation  proceedings.' 

We  conclude  that  due  process  requires  the  parolee's  "opportunity  to  be  heard" 
be  held  "at  a  meaningful  time  and  in  a  meaningful  manner"  {Goldberg  v.  Kelly, 
supra,  387  U.S.  254,  267;  Armstrong  v.  Manzo,  supra,  380  U.S.  545,  552)  ;  thus 
the  parole  revocation  hearing  should  occur  prior  to  the  incarceration  of  the 
parolee  who  is  charged  with  technical  parole  violations  not  constituting  criminal 
conduct. 

5.  Due  process  requires  the  right  to  counsel  in  parole  revocation  proceedings 

The  due  process  right  to  a  hearing  includes  the  right  to  appear  by  counsel.™ 
(Chandler  v.  Frctag  (1954)  348  U.S.  3,  8-9;  Mcndoza,  v.  Small  Claims  Court 
(1958)  49  Cal.2d  668,  673;  Stecn  v.  Board  of  Civil  Service  Commrs.  (1945)  26 
Oal.2d  716,  727.)  In  its  consideration  of  the  right  to  hearing  and  counsel  under 
the  due  process  clause  in  Powell  v.  Alabama  (1932)  287  U.S.  45,  68-69,  the 
United  States  Supreme  Court  observed  "What,  then,  does  a  hearing  include? 
Historically  and  in  practice,  in  our  country  at  least,  it  has  always  included  the 
right  to  the  aid  of  counsel  when  desired  and  provided  by  the  party  asserting 
the  right  The  right  to  be  heard  would  be,  in  many  cases,  of  little  avail  if  it 


80  See   Gaylin,    War  Reaiaters  in  Prison    (Winter    1969)    12    Colum.    Forum   44,    50-51. 

61  We  do  not  here  consider  the  particular  procedures  and  special  problems  presented  by 
the  revocation  of  conditional  release  in  narcotics  commitment  proceedings.  (In  re  Marks, 
supra.  71  Cal.  2d  31,  47-^9.) 

82  Most  parole  violations  submitted  to  the  Adult  Authority  result  from  the  arrest  of 
parolees  for  criminal  conduct  while  on  parole.  (Comment,  Rights  Versus  Results:  Quo 
Vadis  Due  Process  for  Parolees  (1970)  1  Pacific  L.J.  321.  341.) 

83  In  People  v.  St.  Martin,  supra,  1  Cal.  2d  524,  538,  this  court  left  open  the  question 
whether  the  right  to  counsel  applies  to  the  revocation  of  parole,  but  held  only  that  there 
is  no  right  to  counsel  at  Adult  Authority  proceedings  to  determine  whether  sentence 
should  he  fixed  at  less  than  maximum.  (See  In  re  Schoengarth,  supra,  66  Cal.  2d  295,  304 
("no  right  to  the  appointment  of  counsel  in  proceedings  of  the  Adult  Authority  to  deter- 
mine whether  and  under  what  conditions  a  prisoner  should  be  granted  parole")  ;  People  v. 
Ray,  supra,  181  Cal.  App.  2d  64,  68  (no  right  to  counsel  on  determination  of  length  of 
sentence  and  grant  of  parole)  ;  Comment  (1968)  54  Iowa  L.Rev.  497.)  This  court  has 
never  expressly  decided  whether  a  parolee  has  a  right  to  be  represented  by  counsel  in 
parole  revocation  proceedings.  (But  see  Mead  v.  California  Adult  Authority  (9th  Cir. 
1969)  415  F.  2d  767,  768.) 
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did  not  comprehend  the  right  to  be  heard  by  counsel.  ...  If  in  any  case,  civil 
or  criminal,  a  state  or  federal  court  were  arbitrarily  to  refuse  to  hear  a  party 
by  counsel,  employed  by  and  appearing  for  him,  it  reasonably  may  not  be 
doubted  that  such  a  refusal  would  be  a  denial  of  a  hearing  and,  therefore,  of 
due  process  in  the  constitutional  sense." 

Courts  have  held  that  the  protection  of  due  process  includes  the  right  to  appear 
by  retained  attorney  in  an  extremely  wide  variety  of  civil  and  administrative 
proceedings,  including  proceedings  to  terminate  welfare  benefits  (Goldberg  v. 
Kelly,  supra,  397  U.S.  254,  270)  ;  to  discharge  a  government  employee  (Steen 
v.  Board  of  Civil  Service  Commrs.,  supra,  26  Cal.2d  716,  727)  ;  to  revoke  a  liquor 
license  (see  Molina  v.  Munro  (1956)  145  Cal.App.2d  601,  606-607)  ;  and  to  deter- 
mine eligibility  for  unemployment  compensation  (Staley  v.  Unemployment  Ins. 
App.  Bd.  (1970)  6  Cal.App.3d  675,  678;  see  also  5  U.S.C.  §  555(b)  (1967)  ;  Gov. 
Code,  §11509;  California  Administration  Agency  Practice  (Cont.  Educ.  Bar 
(1970).  §  1.30,  at  p.  26;  cf.,  FTC  Announcement,  39  L.  Week,  2364  (1970)0 

The  logical  corollary  of  the  right  to  counsel  is  the  right  of  indigents  to  the 
appointment  of  counsel  at  state  expense  in  criminal  cases  (see  Gideon  v.  Wain- 
wright,  supra,  372  U.S.  335,  344)  and  in  proceedings,  administrative  or  other- 
wise, which  assume  the  formality  of  civil  proceedings  but  which  expose  such  an 
indigent  to  consequences  analogous  to  a  criminal  conviction.  (See,  e.g.  Specht 
v.  Patterson  (1967)  386  U.S.  605,  608-610  (civil  commitment  of  sex  offender)  ;  In 
re  Gault,  supra,  387  U.S.  1,  41  (juvenile  proceedings)  ;  In  re  Harris  (1968)  69 
Cal.2d  486,  491  (mesne  process  of  civil  arrest)  ;  People  v.  Shipman  (1965)  62 
Cal.2d  226,  232  (coram  nobis)  ;  In  re  Raner  (1963)  59  Cal.2d  635,  642  (commit- 
ment for  narcotics  addiction ) . 

Most  recently,  the  United  States  Supreme  Court  has  established  the  right  to 
both  retained  and  appointed  counsel  in  probation  revocation  hearings.  (Mempa 
v.  Rhay,  supra,  389  U.S,  128,  134,  137. )i  The  Court  declared  that  the  individual 
is  entitled  to  counsel  "at  every  stage  of  a  criminal  proceeding  where  substan- 
tial rights  of  a  criminal  accused  may  be  affected."  (389  U.S.  at  p.  134.)  Although 
the  Supreme  Court  has  not  yet  extended  Mempa  to  parole  revocation,81  a  number 
of  distinguished  courts  have  now  held  that  indigent  parolees  have  the  right  to  ap- 
pointed counsel  in  parole  revocation  proceedings.  (See  Bey  v.  Connecticut  St.  Bd. 

of  Parole  (2d  Cir.  1971 F2d [39  U.S.L.  Week  2695] ;  Earnest  v.  Moseley 

(10th  Cir.  1970)  426  F.2d  466,  468-469;  Menechino  v.  Warden  (N.Y.  Ct  App. 
1971)  39  U.S.L.  Week  2426;  Warren  v.  Michigan  Parole  Bd.  (1970)  23  Mich.  App. 
754  [179  N.W.2d  644]  ;  Commonwealth  v.  Tinson  (1969)  433  Pa.  328  [249  A.2d 
549]  ;  Mays  v.  Nelson  (N.D.  Cal.  1971)  323  F.  Supp.  587,  589-590;  WUbum  v. 
Nelson  (N.D.  Cal.  1970)  323  F.  Supp.  585,  586-587 ;  Ellhamer  v.  Wilson  (N.D.  Cal. 

1969)  312  F.  Supp.  1245 ;  Goolsby  v.  Gagnon  (E.D.  Wise.  1971) F.  Supp. 

[39  U.S.L.  Week  2470]. ) 

No  meaningful  distinction  can  be  drawn  between  the  probation  revocation 
hearing  involved  in  Mempa  and  parole  revocation  proceedings  involved  here. 
In  hearings  both  as  to  revocation  of  probation  and  parole  the  basic  question 
becomes  whether  the  individual  has  violated  the  terms  of  his  release.  In  both 
situations  revocation  will  result  in  commitment  to  prison.  In  Mempa  the  judge 
imposed  a  prison  sentence  and  recommended  the  length  of  term  the  probationer 
should  serve  in  prison.  The  Adult  Authority  not  only  returns  the  parolee  to 
prison,  but  determines,  rather  than  recommends,  the  length  of  time  which  the 
prisoner  will  serve.  Hence,  even  more  "substantial  rights"  are  "affected"  in 
parole  revocation  than  in  probation  revocation.  Certainly,  the  assistance  of 
counsel  is  indispensable  and  invaluable  in  both  situations. 

"Counsel  can  help  delineate  the  issues,  present  the  factual  contentions  in  an 
orderly  manner  .  .  .  generally  safeguard  the  interests  of  the"  parolee  (see  Gold- 
berg v.  Kelly,  supra,  397  U.S.  254,  270-271,  submit  mitigating  circumstances, 
and  assist  the  hearing  representative  in  reaching  the  appropriate  decision.  (See 
Mempa  v.  Rhay,  supra,  389  U.S.  128,  135;  Kadish,  The  Advocate  and  the  Expert- 
Counsel  in  the  Peno-Correctional  Process  (1961)  45  Minn.  L.  Rev.  803,  830-833.) 
Furthermore,  the  Adult  Authority  may  only  revoke  parole  "for  cause;"  a  legal 
question  may  arise  as  to  what  constitutes  "cause"  under  a  particular  set  of 


"  Eason  v.  Dickson  (9th  Cir.  1968)  390  F.  2d  585.  cert,  denied  392  U.S.  914:  Rose  v. 
Naskins,  supra,  388  F.  2d  91.  cert,  denied  392  U.S.  946  :  Williams  v.  Dunbar,  supra,  377 
F.  2d  505.  cert,  denied  389  U.S.  866 ;  Hyser  v.  Reed,  supra,  318  F.  2d  225,  cert,  denied 
375  U.S.  957  ;  Washington  v.  Haqan  (3d  Cir.  1960)  287  F.  2d  332,  cert,  denied  366  U.S. 
970;  Johnson  v.  Stucker  (1969)  203  Kan.  253  [453  P.  2d  35],  cert,  denied  396  U.S.  904. 
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circumstances45 — an  issue  which  calls  for  the  skill  of  the  lawyer.  Basically,  the 
present  system  requires  the  parolee  to  become  his  own  advocate.  His  lack  of 
skill  and  training  must  not  only  lead  to  a  feeling  of  frustration  that  he  cannot 
properly  present  his  case  but  to  a  conviction  of  injustice  in  being  placed  in  such 
a  predicament.  This  situation  of  disparity  is  incompatible  with  the  basic  concept 
of  due  process. 

Obviously,  the  length,  format,  and  conduct  of  the  revocation  hearing  will 
remain  in  the  sound  discretion  of  the  hearing  representative.  "We  do  not  an- 
ticipate that  [the  assistance  of  counsel]  will  unduly  prolong  or  otherwise  en- 
cumber the  hearing."  (Goldberg  v.  Kelly,  supra,  397  U.S.  254,  271.)  In  any  event, 
the  danger  of  obstructive  tactics  cannot  constitute  a  reason  for  barring  all  attor- 
neys from  revocation  hearings. 

California  does  not  even  permit  the  parolee  to  be  represented  by  his  own 
retained  counsel  at  the  parole  revocation  hearing — much  less  by  counsel  ap- 
pointed for  the  indigent  parolees.  The  federal  parole  system  "  and  many  state 
parole  boards 67  have  for  many  years  permitted  retained  attorneys  to  participate 
in  such  hearings.  We  find  no  indication  that  this  practice  has  impaired  the 
parole  system.  The  majority's  anachronistic  position  that  any  due  process  right 
of  the  parolee  to  retained  counsel  dissolves  in  the  impracticability  of  effectuating 
it,  succumbs  to  the  successful  practice  of  permitting  such  representation  by 
many  states  and  by  the  federal  government.  Furthermore,  the  cost  of  appoint- 
ing counsel  in  parole  revocation  hearings  would  impose  an  insignificant  economic 
burden  as  compared  with  the  present  cost  of  providing  appointed  counsel  in 
felony  and  misdemeanor  cases.6* 

In  summary,  Chief  Justice  Warren  E.  Burger  recently  declared  in  his 
State  of  the  Federal  Judiciary,  "The  system  of  criminal  justice  must  be 
viewed  as  a  process  embracing  every  phase  from  crime  prevention  through  the 
correctional  system.  We  can  no  longer  limit  our  responsibility  to  providing  de- 
fense services  for  the  judicial  process,  yet  continue  to  be  miserly  with  the  needs 
of  correctional  institutions  and  probation  and  parole  services."  The  first  step 
in  the  recognition  of  this  newly  understood  responsibility  would  be  to  provide 
for  representation  of  counsel  for  a  parolee  in  parole  revocation  proceedings. 
The  basic  principles  of  due  process  require  that  a  parolee  be  afforded  the  right 
to  counsel  at  such  proceedings. 

At  a  time  in  the  development  of  the  law  when  the  improvement  of  post-convic- 
tion procedures  for  the  rehabilitation  of  offenders  has  become  a  matter  of  first 
importance  and  when  the  protections  of  due  process  of  law  have  been  both 
strengthened  in  content  and  broadened  in  application.  California  lags  behind 
the  federal  courts  and  most  other  jurisdictions  in  the  judicial  treatment  of 
parolees.  For  example,  such  major  states  as  New  York  and  Pennsylvania  now 
require  the  appointment  of  counsel  in  parole  revocation  proceedings.  This 
state,  however,  denies  to  the  parolee  any  protection  of  due  process  of  law ;  it 
accords  him  not  even  the  rudiments  of  due  process ;  it  does  not  by  law  render 
to  the  parolee  notice  of  charges  of  revocation  proceedings ;  it  does  not  by  law 
afford  the  parolee  an  opportunity  to  be  heard  at  the  revocation  proceedings ; 
it  does  not  permit  the  parolee  to  be  represented  by  counsel  at  the  hearing. 


as  In  re  Martinez,  supra,  1  Cal.  3d  641,  645;  In  re  Bennett  (1969)  71  Cal.  2d  117,  120; 
Tn  re  Broicn  (1967)  67  Cal.  2d  339,  342;  In  re  Gomez,  supra.  64  Cal.  2d  591,  594-595; 
In  re  Hall  (1965)  63  Cal.  2d  115,  117-118;  State  v.  Black  (Minn.  Sup.  Ct.  1971)  8  Cr. 
L.  Rep.  2415.  As  to  other  legal  questions  that  might  arise  see  also  In  re  Fluery  (1967) 
67  Cal.  2d  600,  603;  In  re  Sandel,  supra,  64  Cal.  2d  412,  413,  417  ;  In  re  Shull  (1944)  23 
Cal.  2d  745.  753  :  In  re  Beasuey  (1967)  256  Cal.  App.  2d  721,  723. 

<w  28  C.F.R.  §  2.40 ;  Cotner  v.  United  States,  supra.  409  F.2d  853,  855-S56 ;  Boddie  v. 
Weakley,  supra.  356  F.2d  242.  243-244  ;  Starnes  v.  Markley,  supra.  343  F.2d  535.  537  ; 
Glass  v.  Markley,  supra,  339  F.2d  970,  971-972  ;  Jones  v.  Rivers,  supra,  338  F.2d  862. 
865-875;  Stubblefleld  v.  Kennedy  (D.C.  Cir.  1964)  328  F.2d  526.  527.  528;  Hyser  v.  Reed, 
supra,  318  F.2d  225,  238,  245  ;  Barnes  v.  Reed  (D.C.  Cir.  1962)  301  F.2d  516,  517  ;  Reed  v. 
Butter-worth.,  supra,  297  F.2d  776,  778  ;  Glenn  v.  Reed,  supra,  289  F.2d  462.  463  ;  Robbins 
v.  Reed,  supra,  269  F.2d  242,  243-244  ;  Fleming  v.  Tate,  supra,  156  F.2d  848,  849. 

87  In  1956  at  least  23  jurisdictions  permitted  the  parolee  to  advise  with  counsel  in  prepa- 
ration for  his  hearing.  Fourteen  of  these  states — Alabama.  Arizona.  Distritc  of  Columbia, 
Florida,  Georgia,  Idaho,  Illinois,  Louisiana,  Pennsylvania,  South  Carolina.  Utah,  and  West 
Virginia — permit  counsel  to  appear  at  parole  revocation  hearinjrs.  (See  Model  Pen.  Code 
§  305.21  (Tentative  Draft  No.  5,  1956),  Comment  at  p.  117.)  Since  1956  Michigan,  Mon- 
tana. Nevada,  and  Washington  have  allowed  retained  counsel  in  parole  revocation 
hearings.  (See  Saunders  v.  Michigan  Parole  Board  (1968)  15  Mich.  App.  183  [166  N.W. 
2d  278];  Mont.  Rev.  Code  Ann..  §§  94-9835,  94-9838  (1967  Supp.)  ;  Smith  v.  Warden 
(1969)  85  Nev.  83  [450  P.2d  356]  ;  W.Va.  Code  Ann.  §  62-12-19  (1966). 

68  See  Van  Dyke,  Parole  Revocation  Hearings  in  California:  The  Right  to  Counsel,  supra, 
59  Cal.L.Rev. , ;  cf.  Comment,  56  Cal.L.Rev.  (1968)  1268,  1469-1472. 
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The  courts  have,  at  the  same  time,  safeguarded  the  individual  from  the  garn- 
ishment of  his  wages  by  affording  him  the  protection  of  due  process.  The  courts 
have  held  that  the  welfare  recipient  cannot  be  taken  off  the  rolls  without  a 
hearing.  The  courts  have  extended  the  protections  of  due  process  to  other  sit- 
uations involving  the  loss  of  employment  and  property.  Can  due  process  of  law 
be  so  bifurcated  in  California  that  it  forbids  the  state's  garnishment  of  a 
parolee's  property  without  a  hearing  but  not  the  seizure  of  his  person?  Granted 
that  the  parolee  must  be  subject  to  supervision,  he  has  been  accorded  his  freedom 
from  prison ;  that  freedom  is  as  precious  to  him  as  it  is  to  any  other  person ;  the 
deprivation  of  that  freedom  is  as  subject  to  arbitrary  action  as  it  is  to  any 
other  person.  A  fundamental  purpose  of  due  process  of  law  is  to  give  the 
individual  the  chance  to  be  heard  so  that  the  ascertainment  of  the  truth  will 
prevent  arbitrary  and  unjust  state  action.  Why  should  the  parolee  be  denied 
this  chance  to  be  heard  ? 

Tobeiner,  J. 

I  concur :  Peters,  J. 

DISSENTING    OPINION    BY    PETERS,    J. 

I  dissent.  I  think  a  parolee  is  entitled  to  the  protection  of  Miranda  v.  Arizona, 
384  U.S.  436,  and  that  a  parolee  possesses  the  constitutional  right  to  counsel 
at  a  revocation  hearing  (Mempa  v.  Rhay,  389  U.S.  128K  The  reasons  for  my 
conclusion  that  parolees  are  entitled  to  the  Miranda  protections  are  fully  set 
forth  in  my  dissenting  opinion  in  In  re  Martinez  (1970)  1  Cal.  3d  641,  652-657, 
and  need  not  be  restated  here. 

On  the  issue  of  the  right  to  counsel  at  parole  revocation,  I  join  in  Justice 
Tobriner's  scholarly  and  well  reasoned  dissent. 

A  parole  revocation  constitutes  a  denial  of  freedom  in  its  most  fundamental 
sense.  It  little  matters  to  the  parolee  how  we  characterize  or  label  the  process 
by  which  his  life  is  so  greatly  altered  and  his  freedom  so  radically  curtailed. 
For  him,  the  interest  at  stake  and  the  effect  on  his  life  is  the  same.  He  faces 
the  exchange  of  job,  home,  and  normal  family  life  for  the  four  walls  of  a 
penal  institution.  Few  proceedings  could  have  a  greater  impact  on  his  legal 
rights.  The  procedural  safeguards  afforded  him  must,  under  the  due  process 
clause,  reflect  this  inescapable  fact. 

So  great  a  curtailment  of  freedom  cannot  be  swept  aside  on  the  theory  that 
the  prisoner,  while  on  parole,  is  subject  to  restraints  and  thus  has  no  freedom 
to  lose.  Although  in  the  search  for  simplicity  and  order  there  is  room  in  the 
law  for  some  fictions,  this  fiction  is  so  divorced  from  reality  that  it  cannot 
be  tolerated  by  any  fair-minded  man. 

Nor  can  the  fundamental  denial  of  freedom  be  ignored  on  the  theory  that 
parole  is  a  matter  of  grace.  Grace,  however  desirable  in  absolute  monarchs 
and  omnipotent  dieties,  is  singularly  inappropriate  to  a  system  of  government 
ruled  by  laws.  The  discretion  reposed  in  officials  should  be  upheld  only  so  long 
as  it  is  not  arbitrarily  exercised,  and  the  procedural  safeguards  against  arbi- 
trary exercise  of  power  should  be  commensurate  to  the  importance  and  serious- 
ness of  the  individual  rights  at  stake. 

The  administrative  character  of  the  proceedings  likewise  furnishes  no  basis 
for  the  denial  of  due  process  rights.  I  cannot  believe  that  the  majority  is  willing 
to  hold  that  there  is  no  constitutional  right  to  counsel  or  other  due  process 
rights  in  administrative  proceedings  such  as  those  before  the  Public  Utilities 
Commission,  taxing  agencies,  or  licensing  authorities.  To  recognize  the  con- 
stitutional right  to  due  process  in  such  proceedings  but  to  deny  it  in  parole 
revocation  proceedings  is  to  lose  sight  of  the  fact  that  the  Fourteenth  Amend- 
ment by  its  express  terms  applies  to  deprivations  of  liberty  as  well  as  property. 

Accordingly,  I  cannot  accept  the  reasoning  of  the  majority  opinion  and  the 
older  cases  that  the  fundamental  denial  of  freedom  inherent  in  parole  revocation 
may  be  ignored  on  the  basis  of  a  fiction  that  a  parolee  has  no  freedom  to 
lose,  on  the  basis  of  an  archaic  and  foreign  concept  of  grace,  or  on  the  basis 
of  a  false  assertion  rejecting  the  right  to  counsel  in  administrative  proceedings. 

Although  I  agree  with  Justice  Mosk  that  cost  is  a  factor  to  be  considered 
in  seeking  a  rational  answer  to  the  problems  confronting  us,  I  cannot  agree  with 
his  assessment  that  formal  hearings  with  counsel  for  the  approximately  4,000 
parolee  suspensions,  in  his  colorful  language,  "would  alone  require  an  under- 
taking of  heroic  proportions."  Although  the  4,000  figure  seems  a  formidable  one 
at  first  glance,  the  burden  of  undertaking  to  permit  or  provide  for  counsel  in 
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4,000  cases  is  not  great  when  viewed  in  the  perspective  of  the  great  size  of 
our  state  and  the  experience  of  our  court  system.  For  example,  during  the 
fiscal  year  of  1968-1969,  there  were  over  220,000  dispositions  by  municipal 
courts  of  misdemeanors  other  than  traffic  and  intoxication  cases,  and  the 
municipal  courts  in  Fresno  alone  disposed  of  more  than  4,000  such  mis- 
demeanors. (1971  Judicial  Council  Report,  pp.  189-190.)  There  were  six 
municipal  judges  that  year  in  Fresno  (id.,  p.  208),  who,  of  course,  were  required 
to  deal  not  only  with  these  misdemeanors  hut  also  civil  cases,  preliminary  hear- 
ings in  felony  cases,  traffic  and  intoxication  offenses,  and  numerous  other  matters. 
I  am  informed  that  during  this  period  there  were  ordinarily  three  public  defend- 
ers in  Fresno  dealing  with  all  misdemeanors,  including  traffic  and  intoxication. 

The  time,  effort,  and  skill  of  counsel  and  the  judge  in  sentencing  proceedings 
are  not  dissimilar  from  the  time,  effort,  and  skill  required  in  parole  revocation 
proceedings,  and  this  experience  indicates  that  providing  a  reasonable  right  to 
be  heard  with  counsel  does  not  involve  an  overwhelming  or  even  great  burden. 
Moreover,  California  courts  have  long  permitted  appearance  with  counsel  in 
probation  revocation  proceedings,  and,  although  such  proceedings  occur  with 
substantial  frequency  throughout  our  state,  I  am  unaware  of  any  claim  that 
recognition  of  the  right  to  counsel  in  them  has  placed  a  burden  of  "heroic 
proportions"  upon  the  bench  and  bar. 

In  my  view,  hearings  with  counsel  would  not  impose  a  great  burden  on  the 
state,  and  any  burden  is  more  than  offset  when  it  is  remembered  that  the 
fundamental  right  to  liberty  is  at  stake.  Justice  Tobriner  has  pointed  out  that 
the  federal  government  and  a  number  of  states,  including  large  ones  like  Penn- 
sylvania and  New  York,  have  accorded  the  right  to  counsel  in  parole  revocation 
proceedings  and  that  due  process  safeguards  do  not  involve  an  undue  burden 
on  the  state. 

I  would  issue  the  writ. 

Peters,  J. 
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A. 

Black  Caucus  Report:  "Treatment  of  Prisoners  at  California  Training 
Facility  at  Soledad  Central" 

(By  the  California  State  Legislature,  July  1970,  Senator  Mervyn  M.  Dymally, 
Chairman,  Senate  Democratic  Caucus;  Assemblyman  John  J.  Miller,  Assem- 
bly Democratic  Leader) 

California  Legislature,  Senate 

July  15, 1970. 

To :  Black  Caucus :  Assemblymen  John  Miller,  Bill  Greene,  Yvonne  Brathwaite, 

Willie  Brown  and  Leon  Ralph. 
From  :  Senator  Mervyn  M.  Dymally. 

Dear  Member:  As  per  your  request,  I,  along  with  Jim  Turner  and  Daniel 
Visnich,  staff  aides  from  the  Assembly  and  Senate  respectively,  visited  Soledad 
Prison  on  June  1,  1970.  On  June  18,  Turner  along  with  two  summer  interns, 
Martin  Fassler,  and  Min  Yee,  visited  the  facility. 

Attached  is  a  report  prepared  by  the  legislative  staff  on  the  events  leading  up  to 
the  visits,  a  report  of  the  visits,  and  recommendations.  The  appendix  lists  excerpts 
from  some  of  the  many  letters  from  inmates  of  Soledad  Prison  which  have  come 
to  the  attention  of  legislators  and  gave  rise  to  this  inquiry. 

Assembly  California  Legislature, 

July  2S,  1910. 
Hon.  Robert  Monagan, 
Speaker  of  the  Assembly, 
State  Capitol: 

Attached  is  a  report  on  conditions  at  the  California  Training  Facility  at  Sole- 
dad. It  has  been  prepared  by  the  legislative  staff  from  several  sources,  and  in- 
cludes recommendations  based  on  a  discussion  with  officials  of  the  California 
Department  of  Corrections  and  two  visits  to  the  prison  itself. 
We  have  read  the  report  and  approve  its  recommendations. 

John  Miller. 
Willie  Brown,  Jr. 
Yvonne  Brathwaite. 
Bill  Greene 
Leon  Ralph. 

Senate  Democratic  Caucus, 

California  Legislature, 
Sacramento  Calif.,  July  27, 1970. 
Hon.  Jack  Schrade, 

President  Pro  Tempore,  California  State  Senate, 
State  Capitol. 

Dear  Senator  Schrade  :  I  herewith  enclose  a  Black  Caucus  report  on  existing 
conditions  at  the  State  Correctional  Training  Facility  at  Soledad. 

This  report  was  begun  prior  to  my  appointment  to  the  Sub-Committee  on 
Criminal  Punishment  and  Parole  Practices  of  the  Senate  Judiciary  Committee. 
Members  of  the  Assembly  Black  Caucus  and  I  have  completed  an  investigation 
of  Soledad  and  sent  a  report  to  Raymond  Procunier,  Director  of  the  State  De- 
partment of  Corrections,  on  July  16  with  these  recommendations. 

The  report  will  be  duly  transmitted  to  members  of  the  Senate  Judiciary  Com- 
mittees Sub-Committee  on  Criminal  Punishment  and  Parole  Practices  for  legis- 
lative action. 

Sincerely, 

Mervyn  M.  Dymally, 
Chairman,  Democratic  Caucus. 
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BACKGROUND 

"O"  Wing  of  Soledad  Prison  i,s  the  maximum  security  section,  reserved  for  the 
most  difficult  inmates.  Prison  authorities  call  it  "the  Adjustment  Center." 

Cells  are  6'  by  10' ;  one  inmate  to  a  cell.  Three  sides  of  each  cell  are  solid 
wall ;  the  door  is  not  only  barred  but  also  covered  with  heavy  steel  mesh.  Food 
is  pushed  through  a  slot  at  meal  times.  Men  on  "O"  Wing  must  remain  in  their 
cells  23y2  hours  a  day,  with  30  minutes  reserved  for  showering  and  exercise. 
Inmates  are  deprived  of  normal  prison  privileges  such  as  television,  work,  study, 
recreation,  etc. 

For  several  months  before  January  of  1970,*  inmates  of  "O"  Wing  had  not 
been  permitted  to  exercise  in  groups  because  of  racial  tension  between  blacks 
on  the  one  hand  and  whites  and  Mexican-Americans  on  the  other.  At  the  same 
time,  a  new  exercise  yard  had  been  constructed  for  inmates  of  "O"  Wing.  On 
the  day  it  opened,  January  13,  1970,  a  group  of  13  inmates — each  one  thoroughly 
searched  to  be  sure  he  possessed  no  weapon — was  released  into  the  yard.  One 
guard,  O.  G.  Miller,  was  stationed  in  a  tower  thirteen  feet  above  the  yard,  armed 
with  a  loaded  carbine.  After  a  fist  fight  broke  out,  Miller  fired  four  times,  killing 
three  black  inmates  and  wounding  one  white.  Prison  authorities  maintain  a 
warning  shot  was  fired  ;  inmates  who  were  in  the  yard  maintain  there  was  none. 

The  District  Attorney  of  Monterey  County  (where  the  prison  is  located)  pro- 
nounced the  killings  justifiable  homicide  two  days  afterward,  before  Grand  Jury 
hearings  into  the  matter.  A  few  days  later,  the  Grand  Jury  did  hold  hearings  at 
Soledad  and  also  found  the  shootings  to  be  justifiable  homicide.  Information 
from  various  sources,  as  yet  unrefuted,  states  that  no  blacks  were  permitted 
to  testify  before  the  Grand  Jury,  and  that  correctional  officers  said  to  those  in- 
mates who  were  allowed  to  testify,  "remember,  there  was  a  warning  shot." 

Subsequently,  several  legislators  received  letters  expressing  concern  that  no 
biracial  commission  had  investigated  the  matter.  (See  Assemblyman  Brown's 
files  for  letter  from  Public  Defender  Phracel  Shelton.)  Several  inmates  who  had 
been  on  the  yard  when  the  killings  took  place  wrote  to  various  attorneys  in  Cali- 
fornia describing  what  they  had  seen.  (See  Appendix,  I.)   [Not  included.] 

These  letters  contradicted  the  statements  of  prison  authorities,  and  added  sev- 
eral details :  not  all  the  blacks  who  were  shot  had  died  instantly ;  at  least  one 
lived  for  a  while,  and  inmates  in  the  yard  asked  that  he  be  taken  to  the  prison 
hospital  which  is  immediately  adjacent  to  the  exercise  yard.  But  according  to 
these  prisoners,  officials  refused  to  assist  the  wounded  man,  and  kept  all  inmates 
locked  out  in  the  exercise  yard  for  ten  to  twenty  minutes.  By  the  time  the  doors 
were  finally  opened,  all  three  were  dead.  (See  Appendix  II  and  III.)  [Not  in- 
cluded.] 

As  a  consequence  of  these  shootings,  and  the  indictment  of  three  black  inmates 
for  the  murder  of  a  guard  in  "Y"  Wing  on  January  16,  attorneys  have  visited 
Soledad  to  interview  inmates.  Some  other  inmates,  aware  of  mounting  concern 
about  the  prison,  have  written  letters  about  conditions  in  "O"  Wing.  These 
letters  describe  steady  harassment  of  black  inmates  by  correctional  officers  as 
well  as  white  inmates.  This  harassment,  they  report,  takes  the  form  of  racial 
epithets  and  slurs,  contamination  of  food,  and  provocation  by  both  correctional 
officers  and  inmates.  ( See  Appendix  IV. )  [Not  included.] 

INVESTIGATION 

In  February,  Senator  Mervyn  Dymally's  district  office  received  many  calls 
reporting  these  complaints  and  requesting  an  investigation.  Other  black  legis- 
lators also  received  calls  and  letters  from  concerned  constituents  and  from 
prisoners  at  Soledad. 


•Bad  conditions  on  "O"  Wing  had  been  exposed  long  before  this.  In  1966.  an  Inmate  sued 
Superintendent  Cletus  Fltzharrls  (still  In  charge  of  the  prison)  for  inflicting  cruel  and 
inhuman  punishment  upon,  him.  The  court  found  Fltzharrls  guilty;  he  had  kept  the 
prisoner  in  a  6'  by  8'4"  strip  cell  with  no  protection  from  the  wet  weather ;  the  prisoner 
was  deprived  of  all  items  with  which  he  might  clean  himself;  he  was  forced  to  eat  in  the 
stench  and  filth  caused  by  his  own  vomit  and  body  waste;  he  could  wash  his  hands  only 
once  every  five  days  ;  and  he  was  required  to  sleep  naked  on  a  stiff  canvas  mat  placed 
directly  on  the  cold  concrete  floor. 

t|ja  court  sjild  * 

"When,  as  It  appears  in  the  case  at  bar,  the  responsible  prison  authorities  in  the  use  of 
the  strip  cells  have  abandoned  elemental  concepts  of  decency  by  permitting  conditions  to 
prevail  of  a  shocking  and  debased  nature,  then  the  court  must  intervene  to  restore  the 
primal  rules  of  a  civilized  community  In  accord  with  the  mandate  of  the  Constitution  of  the 
United  States." 
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(Senator  Dymally  had  visited  George  Jackson,  one  of  the  three  inmates 
accused  of  killing  the  guard,  on  February  1.  Jackson  appeared  in  shackles  and 
chains  and  was  trembling  so  severely  he  was  unable  to  light  his  own  cigarette. 
Conversation  proved  extremely  difficult,  and  it  was  clear  to  Dymally  that  Jack- 
son was  terrified. ) 

Rather  than  hold  a  press  conference  to  publicize  these  allegations,  the  black 
legislators  arranged  to  meet  with  Raymond  Procunier,  Director  of  the  Cali- 
fornia Department  of  Corrections,  to  hear  his  comments.  Present  at  the  meeting 
were  Assemblymen  Willie  Brown,  Bill  Greene,  John  Miller,  and  Leon  Ralph ; 
legislative  aide  James  Turner  and  attorney  Faye  Stender  of  Berkeley. 

Procunier  commented  that  he  did  not  see  the  need  for  a  bi-racial  investiga- 
tive commission,  and  said  he  doubted  the  complaints  received  by  the  legislators 
reflected  conditions  at  the  prison.  He  proposed  that  the  legislators,  or  their 
representative,  visit  the  prison  unannounced  on  June  1  to  see  the  institution  in 
operation  first  hand. 

Because  June  1  was  the  eve  of  primary  elections,  Dymally — the  only  member 
of  the  Black  Caucus  not  up  for  re-election — was  designated  to  visit  the  prison. 
He  was  joined  by  Turner,  Mrs.  Stender  and  Daniel  Visnich,  State  Senate  Con- 
sultant. On  arriving  at  Soledad,  they  learned  Procunier  had  modified  his 
original  invitation :  he  told  them  he  had  informed  the  prison's  administrators  of 
the  visit,  so  it  was  not  unannounced. 

Three  staff  aides  made  a  more  extended  visit  on  June  18.  They  spent  two  days 
at  the  prison,  interviewing  at  least  50  inmates  for  30  minutes  each,  in  the  recrea- 
tion yard,  in  the  two  central  dining  halls,  in  various  prison  wings  and  cells.  They 
were  able  to  observe  prison  employees  at  work  in  these  settings.  Two  of  the  aides 
spent  one  night  in  a  cell  in  "A"  Wing.  All  three  talked  with  Soledad  officials  for 
about  four  hours — discussing  institutional  practices,  reporting  inmates'  griev- 
ances, and  offering  observations  and  recommendations. 

Neither  group  of  visitors  had  enough  time  or  manpower  to  investigate  any  of 
the  charges  in  detail.  However,  all  were  convinced  that  racist  attitudes  and 
practices  on  the  part  of  correctional  officers  were  common  at  the  Soledad  facility. 

The  staff  had  prepared  a  questionnaire  which  they  wished  to  distribute  and 
to  collect  from  black  inmates  of  "O"  Wing  during  the  first  visit,  so  as  to  obtain 
responses  without  fear  of  retribution.  Mr.  Procunier,  however,  refused  to  allow 
t*  e  questionnaire  to  be  distributed.  .  .  .    [See  B.  infra} 

Interviews  with  inmates  repeated  the  charges  made  in  letters  :  many  reported 
contamination  of  their  food,  particularly,  that  favored  inmates  put  urine  in 
coffee  passed  to  those  in  maximum  security  cells.  Inmates  also  charged  that  some 
prisoners  in  the  maximum  security  wing  are  permitted  to  throw  urine  and  feces 
at  other  defenseless  prisoners. 

Others  charged  that  cell  doors  in  the  maximum  security  wing  are  intentionally 
opened  by  guards  to  allow  interracial  fights  at  3-1  and  6-1  ratios,  and  that  guards 
smuggled  weapons  to  favored  inmates  on  that  wing.  At  least  one  prisoner  com- 
plained he  had  received  no  medical  attention  for  a  severe  ulcer  condition  causing 
him  to  spit  blood. 

In  addition  to  these  confirmations  of  charges  mentioned  by  inmates'  letters, 
the  visitors  met  men  who  had  no  idea  why  they  had  been  removed  from  the  rela- 
tive freedom  of  the  general  prison  population  and  locked  up  in  "O"  Wing.  Some 
reported  being  told  they  were  there  "for  investigation"  but  nothing  further.  One 
Mexican-American  inmate,  an  illiterate,  was  unable  to  read  the  letter  he  had  re- 
cently received  from  his  attorney,  and  requested  assistance  from  Mrs.  Stender. 

Mr.  Procunier  told  one  group  of  visitors  that  reports  of  contaminated  food  and 
coffee  were  "beyond  belief."  When  asked  wliy  so  many  individuals  on  "O"  Wing 
had  given  similar  reports,  Mr.  Procunier  replied,  "I  don't  know  what  I  can  say. 
You  either  have  faith  in  the  system  or  you  don't."  He  then  asked  the  Soledad 
administrators  whether  any  prisoner  had  placed  urine  in  another's  coffee  in  the 
last  six  months  and  they  categorically  denied  that  any  such  thing  could  have 
taken  place. 

When  asked  about  the  inmate  with  the  ulcer,  Mr.  Fitzharris  said,  "We  have 
to  have  a  lot  of  blood  before  we  give  an  X-ray.  Otherwise  everyone  would  want 
one."  But  he  added  he  would  have  an  investigator  look  into  Grady's  case.  The 
problem  of  inmates  being  on  "O"  Wing  without  knowing  why  was  raised.  Mr. 
Procunier  stated,  with  the  agreement  of  Fitzharris,  that  all  inmates  of  "O" 
Wing  had  been  told  why  they  were  there,  but  he  readily  agreed  to  have  his 
staff  inform  them  again. 
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(A  week  after  the  first  visit,  a  letter  was  received  stating  that  seven 
more  black  inmates  had  been  recently  assigned  to  "O"  Wing — were,  in  fact, 
there  on  the  day  of  the  tour — as  punishment  for  soliciting  donations  from  in- 
mates for  the  Soledad  Brothers  Defense  Fund.  The  "Soledad  Brothers"  are 
the  three  black  inmates  accused  of  murdering  the  guard  on  January  16.  (See 
Appendix  VIII. ) ) .  [Not  included.] 

RECOMMENDATIONS 

If  even  a  small  fraction  of  the  reports  received  are  accurate,  the  inmates' 
charges  amount  to  a  strong  indictment  of  the  prisons*  employees  (on  all  levels) 
as  cruel,  vindictive,  dangerous  men  who  should  not  be  permitted  to  control  the 
lives  of  the  2,800  men  in   Soledad. 

Because  of  the  seriousness  of  the  charges,  and  because  further  retribution 
could  be  brought  against  inmates  who  seek  redress,  we  emphatically  urge  an 
independent,  thorough  and  immediate  investigation  of  Soledad  prison  with  spe- 
cial emphasis  on  the  treatment  accorded  inmates  by  employees. 

The  Legislature  should  create  a  body  independent  of  the  Department  of  Cor- 
rections to  pursue  this  inquiry.  Without  such  an  investigation,  we  fear  the 
Legislature  will  be  giving  its  tacit  approval  to  the  current  practices  of  Soledad 
officials,  thus  encouraging  policies  which  every  legislator  would  find  repulsive. 

Other  recommendations  are : 

1.  We  strongly  urge  the  Legislature  to  create  a  full-time  salaried  board  of 
overseers  for  the  state  prisons.  The  board  would  be  responsible  for  evaluating 
allegations  made  by  inmates,  their  families,  friends  and  lawyers  against  em- 
ployees charged  with  acting  inhumanely,  illegally  or  unreasonably. 

The  Board  should  include  people  nominated  by  a  psychological  or  psychiatric 
association,  by  the  State  Bar  Association  or  by  the  Public  Defenders  Association, 
and  by  groups  of  concerned,  involved  laymen.  It  would  meet  periodically  at 
each  prison — much  as  the  Adult  Authority  does  now — to  hold  hearings  at 
which  inmates  and  employees  might  testify.  Inmates  at  each  prison  might 
nominate  inmates  to  meet  with  the  Board  when  it  visits  the  various  institu- 
tions. The  Board  would  have  the  authority  to  discipline  prison  employees  for 
violations  of  prison  regulations,  and  to  recommend  criminal  prosecution  for 
criminal  acts. 

Conversations  with  inmates  at  Soledad  showed  a  compelling  need  for  such 
a  body ;  inmates  have  no  real  avenue  to  seek  redress  for  violations  of  law  or 
breaches  of  morality  by  employees  as  the  Department  of  Corrections  and  the 
penal  system  are  now  structured.  Correctional  officers  are  answerable  only 
to  their  superiors,  who  have  risen  to  positions  of  authority  through  the  system. 
These  superiors  share  the  correctional  officers'  prejudices  against  the  credibility 
and  worthiness  of  the  inmates.  In  a  world  where  many  crimes  are  punished 
by  indeterminate  sentences,  where  the  parole-granting  authority  acts  in  secrecy 
and  with  vast  discretion — and  gives  heavy  weight  to  accusations  by  prison 
employees  against  inmates — inmates  feel  trapped  unless  they  are  willing  to 
abandon  their  desire  to  be  independent  men. 

A  Board  of  Overseers,  independent  of  the  Department  of  Corrections,  would 
serve  to  right,  if  only  slightly,  the  absolute  absence  of  "civilian"  control  over 
prison  employees,  which  now  allows  all  manner  of  informal  (sometimes  corporal) 
punishment  to  go  unchecked. 

2.  We  strongly  urge  the  cessation  of  intentional  intimidation  of  inmates  by 
correctional  officers. 

Although  we  assume  this  precept  is  already  stated  in  the  Department  of 
Corrections'  code  of  rules  and  regulations,  we  are  convinced  it  is  not  practiced 
at  Soledad.  Too  many  inmates,  regardless  of  race,  told  of  personal  indignities 
and  frequent  harassment  from  correctional  officers. 

Naturally,  prison  officials  are  quick  to  deny  any  intentional  wrongdoing,  but 
the  charges  from  both  witnesses  to  subjects  of  intimidation  are  so  widespread 
that  we  are  inclined  to  believe  that  such  intimidation  exists  and  must  be  either 
overlooked  or  condoned  by  officials  at  the  institution. 

3.  We  strongly  urge  the  prison  rules  be  changed  to  prevent  punishment  of 
inmates  until  after  a  hearing  with  full  procedural  safeguards,  including  the 
right  to  counsel,  the  right  to  confront  his  accuser,  the  right  of  acquittal  if  any 
reasonable  doubt  of  his  guilt  exists  and  the  maintenance  of  the  historic  assump- 
tion of  innocence. 


256 

Prison  officials  admit  inmates  are  often  punished — by  assignment  to  isolation 
and  maximum  security  cells — before  any  hearing  on  charges  against  them. 
Such  practice  is  honored  only  in  the  most  totalitarian  societies.  Institutions 
of  correction  and  rehabilitation  in  a  free  society  should  mirror  our  finest  tra- 
ditions, not  our  worst. 

4.  We  strongly  urge  that  accusations  of  improper  behavior  brought  against 
inmates  for  minor  offenses — like  refusal  to  remove  a  hat  in  the  cafeteria,  refusal 
to  shave  when  no  mirror  is  available — be  excluded  from  an  inmate's  permanent 
dossier  and  that  no  indication  of  such  accusations  reach  the  eyes  of  the  Adult 
Authority. 

If  the  Adult  Authority  is  to  evaluate  an  inmate's  readiness  for  normal  partici- 
pation in  the  outside  world,  it  should  consider  only  those  actions  which  truly 
reflect  a  man's  readiness  to  function  within  the  law.  Actions  which  violate 
prison  regulations,  but  are  only  minor  variations  of  normal  behavior  "on  the 
street,"  are  irrelevant  to  this  consideration  and  should  be  excluded  from  the 
Authority's  view. 

5.  We  strongly  urge  that  all  inmates  be  given  medical  examinations  annually. 
There  are  no  provisions  or  facilities  for  this  at  present. 

6.  We  strongly  urge  that  psychiatric  examinations,  designed  to  test  a  person's 
ability  to  deal  with  the  stresses  of  prison  life  and  with  the  personal  and  emo- 
tional needs  of  inmates,  be  required  of  applicants  for  positions  with  regular 
inmate  contact. 

About  half  the  state's  prisoners  are  either  blacks  or  Mexican-Americans  and 
often  sensitive  to  racial  insults,  ethnic  slurs  or  other  insensitive  and  demeaning 
treatment,  intentional  or  not  Correctional  officers  should  understand  it  is  their 
duty  to  avoid  such  treatment.  Prisoners,  by  definition,  deviate  from  society's 
standards  of  behavior  in  at  least  one  respect.  They  may  well  be  deviant  in  other 
respects  which  require  understanding  and  compassion  rather  than  punishment. 
Correctional  officers  should  be  chosen  with  this  in  mind. 

7.  We  strongly  urge  the  establishment  of  an  in-hervioe  program-  to  educate  cor- 
rectional officers  and  all  staff  in  the  matter  of  ethnic  and  racial  issues. 

In  conversation,  correctional  officers  and  Department  of  Corrections  personnel, 
frequently  referred  to  blacks  as  "colored."  One  official  said  the  department  found 
Indians  from  Arizona  made  such  fine  correctional  officers  that  he  and  the  depart- 
ment would  like  to  get  "even  more  truckloads  of  them."  Black  inmates  reported 
being  called  "boy,"  "nigger"  and  "hammer."  If  this  does  not  reflect  racist  atti- 
tudes, it  at  least  represents  gross  negligence  and  insensitivity.  In-service  training 
can  lead  to  an  understanding  of  racial  and  ethnic  backgrounds  and  cultures.  And 
understanding  may  lead  to  compassion. 

8.  Correctional  Officer  Maddix  must  be  relieved  of  his  duties. 

Maddix — accused  of  calling  black  inmates  "nigger"  and  "hammer,"  accused  of 
spitting  on  black  inmates,  accused  of  using  excessive  force  in  quieting  or  sub- 
duing inmates,  accused  of  shooting  a  teargas  pellet  into  the  face  of  one  inmate — 
personifies  the  racism,  brusque  demeanor,  harsh  vocabulary,  and  authoritarian 
attitudes,  which  are  so  detrimental  to  proper  and  judicious  inmate/staff  relations. 

9.  We  strongly  urge  that  inmates  in  the  maximum  security  areas  of  0-  and 
X-Wings  be  given  access  to  educational  materials  from  outside  sources  and  from 
the  prison  library. 

Prison  officials  said  that  maximum  security  prisoners  have  recently  been 
allowed  access  to  educational  material  from  "outside."  Prisoners  in  these  areas, 
however,  report  they  have  no  access  to  materials  within  the  facility. 

10.  We  strongly  urge  that  more  blacks  be  allowed  to  train  in  the  "trades" 
shops  and  be  selected  for  "lead-man"  positions  in  the  work  training  program. 

According  to  Soledad  officials,  the  racial  breakdown  of  those  in  prison  training 
programs  as  of  April,  1970,  was  as  follows : 

[ In  percent! 


White 

Black 

Mexican- 
American 

Other 

Institution  (as  a  whole)' 

Vocational  training 

Academic  training 

48.0 

45.7 

35.9 

27.0 
30.0 
31.5 

23.0 
22.7 
30.9 

2.0 
1.6 
1.7 

i  Of  2,787  inmates. 
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The  figures  are  misleading.  We  found  few  blacks  in  the  more  desirable  trades 
training  areas,  namely  the  maintenance  shop,  print  shop,  hospital,  dentistry.  The 
hospital,  for  example,  should  be  investigated  to  determine  whether  the  black 
trainees  are  in  actual  training  or  only  sweeping  floors.  We  understand  only  one 
black  inmate  is  assigned  to  the  dental  program,  none  to  maintenance. 

11.  We  strongly  urge  the  addition  of  large  numbers  of  psychiatric  and  psy- 
chological counselors  and  therapists  to  the  prison  staff. 

Soledad  officials  reported  the  hospital  staff  includes  one  full-time  psychiatrist. 
If  the  number  of  psychologists  and  other  trained  counselors  is  comparably  small 
the  need  for  a  great  expansion  of  their  number  in  an  institution  intended,  even  in 
part,  to  rehabilitate,  speaks  for  itself. 

12.  We  strongly  urge  that  the  work-release  program  be  expanded  from  3  months 
to  6  months,  and  that  its  cost  to  inmates  be  reduced  in  every  way  possible. 

A  number  of  inmates  noted  that  prisoners  often  lose  money  during  their  three- 
month  work  furlough  programs.  They  are  required  to  pay  for  room  and  board, 
obtain  a  car — usually  on  an  expensive  short-term  rental  with  heavy  insurance 
costs.  As  they  usually  work  at  low-paying  jobs,  inmates,  upon  parole  or  final 
release,  find  themselves  with  little  or  no  money,  or  perhaps  even  in  debt  to 
friends.  Robbery  or  burglary  must  be  attractive  to  a  man  with  skills  in  thievery, 
and  without  funds,  who  is  facing  the  known  difficulties  of  ex-convicts  seeking  a 
job.  If  the  state  is  to  act  on  its  commitment  to  rehabilitating  men,  and  easing 
their  transition  to  non-prison  life,  it  should  be  as  willing  to  spend  the  few  thou- 
sands necessary  for  room  and  board  of  work-furlough  convicts,  as  it  is  to  spend 
millions  to  keep  thousands  of  convicts  locked  up. 

13.  We  strongly  urge  that  the  time  allotted  for  exercise  to  men  in  the  maximum 
security  wings  be  expanded  from  its  current  30  minutes  per  day. 

There  is  no  rational  explanation  for  locking  men  inside  a  6-by-10  foot  cell  for 
23%  hours  a  day.  A  number  of  inmates  pointed  to  the  almost  constant  lock-up  as 
one  reason  for  the  high  tension  on  O-Wing,  which  often  leads  to  outbursts  of 
violence. 


B. 

Questionnaire  Which  Legislative  Investigative  Team  of  Black  Caucus 
Sought  to  Distribute  in  O-Wing,  Soledad,  June  1,  1970 

This  questionnaire  is  voluntary.  If  you  want  to  fill  it  out,  circle  yes  or  no  after  eac 
question  you  wish  to  answer.  Place  it  in  the  envelope,  seal  the  envelope,  and  do 
not  sign  your  name 

1.  Have  there  been  any  changes  in  O  wing  or  in  the  assignments  of 

correctional  officers  or  food  handlers  in  O  wing  in  the  last    5 

days? Yes         No 

2.  During  the  last  year   (from  June   1969  to  June  1970)  have  you 

received  any  contaminated  food  or  food  with  foreign  materials 

in  it? ------ --    Yes         No 

3.  During  the  last  year,   have  any  correctional  officers  called  you 

offensive  raciafnames  such  as  "nigger"  or  "hammer"? Yes         No 

4.  In  your  opinion,  do  the  correctional  officers  on  O  wing  treat  the 

white  and  black  inmates  differently? Yes  No 

5.  During  the  last  year,  have  white  inmates  on  O  wing — 

(a)  called  out  racial  insults  such  as  "nigger"  or  "hammer  ?..   Yes  No 

(b)  thrown  waste  or  other  objects  in  your  cell? Yes  INo 

(c)  tried  to  harm  you? Yes  ^° 

6.  If  so,  have  you  observed  any  attempts  on  the  part  of  the  correc- 

tional officers  to  stop —  ~ 

(a)  name  calling *es  Ft0 

(b)  throwing  of  things  into  your  cell? *es  INo 

(c)  attempts  to  harm  you? Yes  JNo 


7.  If  you  were  being  paroled  or  released  immediately  would  your   ^ 

answers  to  this  questionnaire  be  different? Yes         No 

'    Do  you  fear  reprisals  from  answering  this  form? Yes         No 


9.  Do  you  think  an  investigation  of  O  wing  should  be  made  by  an 
independent  team  from  outside  of  the  Corrections  Depart- 
ment? Yes         No 

Note. — Please  put  this  form  in  the  envelope  when  you  are  done  and  seal 
the  envelope. 
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c. 


Treatment  of  Prisoners  on  O  and  X  Wings,  Correctional  Training  Facility, 

Soledad,  California 

letters  from  black  and  caucasian  inmates,   september   8-october  23,   1970 

September  8,  1970. 

Dear  Mrs.  Stender:  I  am  an  inmate  of  the  Correctional  Training  Facility, 
Soledad,  California.  On  Thursday,  9-4-70,  I  along  with  a  black  companion  friend 
(I  am  white)  were  brought  to  X  Wing  Adjustment  Center  and  put  in  cells  with 
a  charge  of  "Hold  Pending  Investigation." 

Today,  9-8-70,  we  had  our  cell  doors  sealed  top  and  bottom,  so  we  are  not 
visible  by  anyone  except  when  a  guard  takes  the  padlocks  off  the  doors. 

Now  then,  we  have  not  received  disciplinary  reports,  we  have  not  spoke 
to  any  staff  administrators,  despite  numerous  requests.  ...  I  wish  to  see  you 
and  maybe  we  can  get  something  going  on  this.  In  fact  the  sooner  the  better, 
cause  we're  still  sitting  here  in  tombs.  Just  for  a  white  and  Black  inmate 
association. 

You  know  Soledad  has  been  corrupting  trouble  for  years.  These  officials  have 
caused  major  incidents — but  the  inmates  always  suffer.  Now  then,  I  can  give 
you  information  concerning  staff  members  planting  inmates'  cells  then  busting 
them,  etc. 

I  hope  you  will  interview  me  as  early  as  possible,  Mrs.  Stender — I  need 
help,  .... 

Most  sincerely, 

Rodney  W.  Catsiff, 
A-94131,  Central  X  336. 

September  14,  1970. 

Dear  Sister:  Today  is  the  14th  of  September;  tomorrow,  the  15,  I  will  be 
released  onto  the  exercise  tier  with  an  inmate  who  just  three  days  ago  was 
hurling  human  feces  and  urine  at  me  and  other  Brothers  here  on  Max  Row. 
The  above  move  is  an  attempt  by  Prison  officials  to  force  integration  on  a  group 
of  whites  who  have  avowed  to  "exterminate  Niggers,"  or  otherwise  harm 
Blacks  upon  opportunity. 

I  am  to  proceed  to  the  tier  with  the  said  prisoner,  even  though  I'm  with  the 
knowledge  that  officials  have  armed  the  said  inmate,  in  an  effort  to  perpetrate 
my  death.  Yet,  in  this  matter  I  am  prepared  to  accept  whatever  fate  is  ahead. 

I  have  faith  in  my  ability  to  defend  myself.  And  I  shall  do  so  fully.  Neverthe- 
less, if  an  altercation  takes  place,  prison  officials  will  surely  trump  charges 
against  me,  if  I  am  the  victor.  A  belief  that  I  predicate  upon  the  historical 
profile  of  the  prison,  related  to  incidents  in  the  past  of  a  like  kind  and  where 
blacks  have  been  made  to  suffer  trumped  up  charges  for  being  victorious  in  the 
situations. 

My  purpose  for  writing  is  in  that  whatever  the  termination,  may  the  ultimate 
end  reflect  the  truth. 

All  power  to  the  People  ! 

Earl  L.  Satcher. 

September  18,  1970. 

Dear  Sister  :  As  briefly  as  possible  summation  of  the  situation  of  which  mv 
last  letter  was  information,  as  related  to  Max-Row :  September  15,  1970  at  ap- 
proximately 8:15  a.m.  Officer  Horton,  the  day  officer  on  Max  Row,  approached 
ray  cell,  unlocked  it,  and  ordered  me  to  prepare  to  come  onto  the  tier  to  work  as 
"porter"  with  inmate  A,  a  racist  Neo-Ameriean  Natzi,  in  an  attempt  to  integrate 
Max  Row.  The  officer  then  proceeded  to  inmate  A's  cell,  and  unlocked  his  for  the 
purpose  stated,  and  then  left  the  tier.  After  the  "Bar"  was  thrown  which  allows 
the  manual  opening  of  the  cell  door,  I  opened  the  door  and  stepped  onto  the  tier. 

Inmate  A  stepped  onto  the  tier,  closed  his  door,  and  paused  for  a  period  of 
about  2-3  minutes.  Then  proceeded  up  the  tier  towards  me.  At  a  distant  of 
about  3  feet  he  stopped  and  pulled  from  his  pocket  a  makeshift  knife.  At  this 
display,  I  settled  into  a  Gung  Fu  defensive  stance  and  waited  for  the  said  inmate 
to  launch  his  attack.  At  seeing  this  odd  posture,  the  inmate  balked,  and  took 
up  a  course  of  trying  to  bait  me  to  attack  him,  characterized  in  a  shower  of  de- 
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humanizing  names  common   to  the  racist  mentality.  Nevertheless,  I  held  my 
position. 

Eight-ten  officials  stood  by  at  the  end  of  the  tier,  in  the  foyer  beyond  the 
locked  sally  port  gate,  taking  it  all  in,  sight  and  sound,  but  made  no  move  to 
bring  the  situation  to  an  end,  and  relieve  the  inmate  of  his  weapon  (the  weapon 
was  supplied  by  the  officials  in  the  first  place). 

After  about  ten  minutes  of  the  above  described  baiting,  it  became  clear  to  the 
officials  that  inmate  A  had  lost  any  heart  for  what  was  an  apparent  agreement 
with  them  to  attack  me.  Thus,  the  officials  begin  shouting  orders  to  "lock  up !" 
Inmate  A  responded  immediately,  slowly  backing  in  the  direction  of  his  cell,  and 
then  entering  it.  .  .  .  Acting  on  the  advice  of  the  other  Blacks,  I  went  and  re- 
entered my  cell. 

At  10 :35  a.m.,  the  guards  reentered  the  tier  and  approached  Brother  Madison 
Flowers,  and  coached  the  brother  to  come  onto  the  tier  with  another  chosen  pris- 
oner who  is  anti-Black,  stating  that  they  had  talked  to  the  said  prisoner  and  ex- 
tracted from  him  an  agreement  to  cooperate. 

Several  minutes  later,  Brother  Madison  stepped  onto  the  tier  with  inmate  B, 
and  was  immediately  attacked  by  inmate  B.  Yet  the  Brother  quickly  recovered 
from  said  attack  and  begin  to  beat  inmate  B  down.  But  officials  hurried  onto 
the  tier  and  fired  a  12  gauge  Gas  gun  point  blank  into  the  Brother's  face,  and  then 
drug  him  (Madison  Flowers)  off  the  tier  and  placed  him  in  the  strip  cell  for 
isolation.  The  white  inmate  was  left  on  Max  Row,  and  the  day  drew  to  an  end 
with  all  eyes  watering  from  the  sting  of  tear  gas. 
Arms  and  truth, 

Earl  L.  Satcher. 


September  24,  1970. 

Dear  Mrs.  Stender  :  From  an  outward  appearance  Soledad  O-Wing  has  ap- 
peared to  have  changed.  But  underneath  it  is  still  as  deadly  for  blacks  as  it  ever 
was.  The  evil  and  sinister  forces  are  still  lurking  in  the  shadows  waiting  for 
the  spot-light  of  publicity  to  move  to  other  locations.  This  was  made  manifest 
today  (9/24/70)  when  one  of  the  institution's  maintenance  personnel  happen  to 
stumble  over  a  13"  or  14"  inch  long  (mainline-made  knife)  when  he  came  in  to 
find  out  why  the  cell  doors  were  not  closing  properly.  After  finding  this  one 
knife  the  Security  Squad  (Goon  Squad,  to  us)  was  called  in  and  three  other 
foot  long  main-line  made  shanks  (knives)  were  also  found  hidden  in  the  cell 
doors. 

With  the  security  that  is  practiced  in  this  wing,  Black  People,  can  only  resolve 
that  some  anti-black  guard  let  or  brought  these  mainline  shanks  into  O-Wing. 

On  Monday  (9/21/70)  the  Goon  Squad  came  in  and  searched  the  same  tier  that 
these  four  "foot-long  shanks"  were  found  on.  We  wonder  why  they  didn't  find 
them?  The  next  day,  Tuesday  (9/22/70)  as  I  wrote  you  earlier  we  began  inte- 
grated exercises.  Normally,  when  weapons  are  found  the  institution  takes  pic- 
tures of  them  as  they  found  them.  We  wonder  why  no  pictures  were  taken  of 
these  four  foot-long  shanks,  which  would  confirm  Black  People's  charges,  along 
with  the  Black  Caucus  and  Attorneys  charges,  of  institutional  conspiracy  against 
the  welfare  of  Black  inmates  or  anybody  that  they  want  removed. 

We  know  that  Black  Parents,  Wives,  friends  and  concerned  citizens  would 
like  to  know  how  these  four  foot-long  shanks,  got  into  this  maximum  security 
building  where  every  (speaking  of  Blacks  for  sure)  inmate  is  shaken  down  be- 
fore he  leaves  out  and  upon  his  return.  Also  two  of  these  knives  were  found  in  cell 
doors  (on  top  the  part  where  the  doors  slide  back  and  forth)  of  occupied  cells 
(two  Chicanos)  and  the  other  two  were  above  unoccupied  cells.  We  know  that, 
or  deeply  believe  that,  had  these  weapons  been  above  black  cells  the  authorities 
would  not  have  hesitated  in  filing  on  Blacks  or  at  least  writing  us  up.  None  of 
these  things  so  far  has  happened  to  the  inmates  involved.  And  we  do  not  want 
this  to  happen.  I  am  just  letting  you  see  the  difference  in  treatment  here  at 
Soledad . . . 

It  is  no  doubt  in  our  minds  who  these  shanks  were  intended  for  if  ever  trouble 
broke  out.  Black  People  are  kept  in  such  a  tight  security  that  they  are  lucky  to  get 
a  razor  blade,  not  to  think  of  a  four-foot-long  shanks  made  and  grinded  to  razor 
sharpness  on  the  mainline.  These  are  the  questions  now  in  the  minds  of  Black 
inmates  here  in  seemingly  peaceful  Soledad  O-Wing. 

Thank  you  again  for  your  concern  and  trouble. 

Sincerely, 

Donald  Caleb  X  Poole, 

Your  Client 
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September  28,  1970. 

Dear  Sister  :  A  short  note  informing  you  of  the  conditions  here  at  Soledad 
Prison: 

As  I  said  in  the  past  in  several  ways,  the  move  to  integrate  "O  Wing"  pris- 
oners— esp.  Max  Row — is  a  facade  behind  which  the  prison  officials  continue  to 
weave  the  diabolical  plot  of  extermination  of  certain  Blacks  here.  At  12 :45  p.m. 
briefly :  Today,  September  28, 1970,  Hugo  Pinell,  one  of  your  clients,  was  attacked 
by  one  of  the  opposing  prisoners  here  on  Max  Row.  All  during  the  incident  the 
Brother's  life  dangled  by  a  slender  thread  as  prison  officials  stood  by  with  "gas 
guns"  for  three  (3)  minutes  shouting,  "Break  it  up !  Break  it  up !" 

Again  the  incubus  ends,  as  in  the  past,  with  all  prisoners'  eyes  watering  from 
the  sting  of  tear  gas. 

And  as  things  continue  to  get  better  on  Maximum  Security,  we  Blacks  wonder : 
Under  the  facade  of  prison  officials'  "show  case  integration,"  who's  next? 
A  Brother  in  arms  and  truth, 

Earl  L.  Satcher. 

P.S. — Incidentally,  the  knife  used  by  the  assailant  described  in  the  manner 
above,  is  identical  to  the  one  given  to  the  inmate  in  the  situation  ...  of  which  I 
wrote  to  you  prior  to  the  Flowers  incident.  Otherwise  stated,  the  knife  was  pro- 
duced by  prison  officials. 

All  Power  to  the  People  ! 

We  will  win. 

September  28, 1970. 

Dear  Attorney  Stender  :  I  presume  that  by  now  you've  heard  about  the  assault 
on  and  attempted  murder  of  one  of  the  comrades  here  today.  It  happened  on  Max- 
Row  (O-Wing).  Hugo  (Yogi)  A.  Pinell.  The  attempt  terminated  with  a  minor 
cut  on  his  face  which  he  suffered  while  disarming  his  assailant 

Please  return  my  greetings  to  the  brothers  and  tell  them  that  I  am  depending 
on  them  to  remain  in  high  spirits  optimistic  and  remember  that  support  within 
and  outside  these  walls  of  death  and  inhuman  repression  grows  with  the  passing 
of  each  day. 

I  am  very  glad  that  the  information  I  referred  to  in  my  last  letter  to  you  con- 
cerning your  clients  is  of  some  value.  The  reason  for  my  inquiry  is  that  it  is 
rumored  that  the  O-Wing  yard  (that  stands  nourished  with  the  blood  of  the  Com- 
rades murdered  there  on  January  13  of  1970)  is  scheduled  to  be  re-opened  within 
the  next  two. months  and  considering  the  above  mentioned  incident,  things  could 
be  right  back  to  where  we  left  off  in  January  and  I  have  every  reason  to  believe 
that  I  won't  survive  the  gunfire  this  time  if  the  promises  and  threats  I've  received 
from  certain  officials  can  be  taken  seriously.  And  besides,  the  above  mentioned  in- 
cident is  by  no  means  the  first  since  the  departure  of  the  brothers  from  Max-Row. 
So  I  was  thinking  that  perhaps  it  would  be  wise  to  have  a  certified  shorthand 
reporter  take  down  my  testimony  in  advance  so  that  it  won't  be  lost  towards  prov- 
ing the  innocence  of  the  brothers  presently  FRAMED  for  the  Y-Wing  incident. 
Respectfully  submitted, 

Comrade  Mwaty, 
(Thomas  L.  Meneweather,  A-84502). 


October  6th  of  1970. 
Dear  Attorney  Stender:  ...  If  you  recall  my  returning  briefly  to  my  cell 
for  the  legal  papers  I  wanted  to  show  you  at  the  end  of  the  interview  today  well 
there  is  another  matter  that  I  meant  to  get  your  opinion  on  but  I  forgot  to  in- 
clude it  with  the  papers  I  returned  to  my  cell  for.  I  am  enclosing  it  in  the  second 
letter  (envelope)  I  came  in  possession  of  this  last  month  (September)  but  I 
hesitated  to  mention  it  because  I  had  it  stashed  in  my  personal  effects  so  that  if 
my  life  was  terminated  as  I  expected,  my  relatives  would  find  them  upon  con- 
ducting a  thorough  search  of  my  effects  when  they  were  sent  home  and  thus  know 
what  and  how  I  didn't  make  it.  From  this  you  can  see  why  I  ever  bothered  to 
mention  how  I  stand  with  the  officials,  in  other  words  I  am  not  a  victim  of 
paranoia  or  my  imagination,  but  like  I  told'  you  before  Fay  they  won't  ever  get 
the  satisfaction  of  hearing  me  beg  for  a  mercy  they  don't  have  nor  will  I  die 
on  my  knees;  I'll  always  be  on  my  feet  with  my  head  held  high  and  proud  as 
only  a  true  man  can  carry  himself  especially  under  these  circumstances  of  which 
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I  stand  victimized  by  ...  I  am  sending  you  these  two  affidavits  of  deposition 
for  safe  keeping  and  besides  you  will  know  what  to  do  with  them  if  I  don't  be 
around  much  longer 

Respectfully, 

Comrade  Mwaty, 
(Thomas  Lopez  Meneweather) . 

On  July  10,  1970  Mike  and  myself  were  taken  from  our  cells  here  on  the  third 
tier  by  officer  Monagham  and  two  other  officers  whose  names  I  don't  remember 
and  were  taken  down  stairs  to  the  committee  room  where  lieutenant  Eads  and 
Mr.  Huth  were  waiting. 

Upon  entering  the  room  Mr.  Huth,  Lt.  Eads,  and  officer  Monagham  told  us 
to  sit  down,  then  they  asked  us  in  these  words  "do  you  know  a  goddam  nigger 
name  of  Meneweather  on  Max-Row."  After  we  said  no  they  began  to  tell  us  how 
they  hated  colored  people  and  how  they  hated  Meneweather  especially  because 
he  was  causing  trouble  for  the  staff  by  filing  writs  on  them,  and  was  snitching 
on  officer  Miller  for  killing  those  niggers  on  the  yard  to  those  no  good  nigger 
loving  Communist  bastards  trying  to  stir  up  trouble  for  the  institution. 

Then  they  said  that  they  knew  that  we  could  influence  the  white  guys  on  the 
second  floor  and  then  they  told  us  that  Meneweather  is  in  jail  for  violence 
against  a  white  man,  and  that  he  was  also  in  the  adjustment  center  now  for  an- 
other killing  of  a  white  dude  up  at  San  Quentin,  and  that  he  only  had  three  years 
and  a  few  months  left  before  his  discharge  and  that  they  didn't  feel  he  had  any 
right  to  live.  Then  they  told  us  that  they  would  see  that  Meneweather  came  up- 
stairs about  five  days  from  then,  and  they  said  they  would  make  it  worth  our 
while  if  we  saw  to  it  that  Meneweather  didn't  live  long  enough  to  get  off  the 
second  tier. 

They  told  us  if  we  didn't  go  through  with  it  they  would  send  me  to  Folsom  or 
San  Quentin  and  that  the  niggers  are  out  to  kill  all  the  white  dudes  that  were  at 
Soledad  Central  and  who  were  in  O-Wing  when  the  shooting  happened  in  Janu- 
ary. They  said  if  we  could  catch  him  (Meneweather)  off  guard  and  kill  him  they 
would  be  sure  to  see  to  it  that  nobody  went  to  court  for  it  and  that  we  would  be 
protected  for  three  or  four  months  and  then  transferred  to  C.M.C.  East,  Camp  or 
Palm  Hall  and  get  paroled  in  a  year : 

( S)  Cael  James  Tsouras,  B-1554. 
State  of  California  :  County  of  Monterey. 
I  Carl  James  Tsouras  being  first  duly  sworn  depose  and  say  : 
That  I  am  the  deponent  in  the  above  and  foregoing  entitled  matter ;  That  I 
have  prepared  and  read  the  attached  deposition  and  know  the  contents  thereof ; 
That  the  same  is  true  to  the  best  of  my  knowledge  and  belief  except  as  to  those 
matters  which  are  therein  stated  upon  information  and  belief,  and  as  to  those 
matters,  I  believe  them  to  be  true  : 

I  declare  under  the  penalty  of  perjury  that  the  foregoing  is  true  and  correct. 
Dated  September  18,  1970. 
Respectfully  submitted 

( S )  Carl  James  Tsouras, 
Deponent,  P.O.  Box  B-1554,  Soledad  Central  California  98960. 

(Note.— An  identical  affidavit  dated  the  same  day  was  received  from  a  second 
Caucasian  inmate,  Michael  B.  Huvck,  B-18358.) 


October  9,  1970. 

Dear  Fay  :  I  am  writing  you  in  behalf  of  Earl  Satcher  who  is  presently  con- 
fined in  the  Isolation  section  of  O  Wing. 

The  Program  Administrator  tried  to  move  Satcher  to  the  first  floor  of  X  Wing. 
Satcher  didn't  agree  with  the  idea  of  being  housed  in  X  Wing  and  made  it  clear 
to  the  staff  members  that  he  could  function  better  with  the  brothers  on  the  upper 
floors  of  O  Wing  and  thus  fittingly  properly  into  the  integrated  program.  The 
Program  Administrator  refused  to  grant  Satcher  the  opportunity  of  uniting  with 
us  on  upper  O  Wing  and  thus,  left  Satcher  with  the  ultimate  choice  of  "X  Wing 

or  ds6.M 

Brother  Satcher  doesn't  feel  secure  in  X  Wing  and  no  man  should  be  forced 
against  his  sense  of  security,  so  he  chose  the  route  to  isolation.  Now,  I'm  asking 
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you  to  see  that  the  brother  does  not  suffer  injustice  (further)  by  being  forgotten 
in  Isolation.  We  (all  Brothers)  tried  to  arrange  it  for  Satcher  to  be  moved  to  the 
2nd  tier  of  O  Wing,  but  our  pleas  and  demands  were  denied.  I  don't  expect  you 
to  make  a  big  issue  out  of  this,  but  since  us  brothers  lack  the  authority  over  our 
grievances — I  feel  it  necessary  for  you  to  influence  your  legal  advice  and  protec- 
tion of  his  personal  or  else  the  Brother  shall  be  buried  and  forsaken  in  Isolation. 

Also,  there  is  a  growing  frustration  in  the  deepest  of  all  Blacks  which  could 
easily  erupt,  not  violently,  into  a  sudden  stop  of  participation  in  the  present  pro- 
cedures and  formally  join  our  brother  in  isolation. 

There  is  absolutely  no  reason  why  Satcher  cannot  be  housed  on  upper  O  Wing. 

Again,  your  concern  for  the  people  is  truly  appreciated,  but  believe  me,  your 
location  for  interviewing  is  not  ideal  because  many  of  us  will  not  speak  out  in 
accordance  to  your  questions  since  they  feel  that,  "that  room  is  bugged." 
Respectfully, 

Hugo  A.  Pinell. 

Present  Representative  :  Edward  Whiteside — 91150. 

Past  Representative :  Donald  Caleb  X  Poole — A-91414. 

P.S. — These  Brothers  represent  Black  people  here  in  O  Wing  at  the  racially 
mixed  meeting  held  weekly  with  the  Program  Administrator,  however  their  ef- 
forts where  Satcher  is  concerned  has  been  shunned. 


October  10,  1970. 

Dear  Sister:  At  present  I  am  confined  in  the  "Isolation"  section  of  the  Prison. 
Such  is  the  condition  pursuant  to  the  following : 

October  the  5th,  Mr.  Flowers  was  removed  by  prison  officials  to  a  section  of 
the  prison  known  as  "X  Wing."  This  change  resulted  in  "Max  Row"  being  popu- 
lated with  one  Black  (me)  and  four  whites. 

The  morning  of  the  5  Oct.  70.  Officer  Horton  approached  my  cell  and  asked, 
"Satcher  you  want  to  be  the  porter  with  inmate  A?"  I  replied,  "If  you  unlock  my 
cell,  I  have  no  alternative  but  to  walk  onto  the  tier."  Officer  Horton  unlocked 
the  cell. 

Inmate  A  and  myself  walked  onto  the  tier  when  the  "bar"  was  thrown.  And 
though  the  element  was  at  first  tense,  we  managed  to  accomplish  getting  the 
porter  duties  done.  And  as  the  day  drew  to  an  end,  the  disappointment  that  an 
incident  hadn't  taken  place  was  apparent  on  the  faces  and  in  the  attitudes  of  the 
prison  guards. 

The  following  morning  of  the  6th  Inmate  "A"  and  myself  were  busy  with  the 
porter  duties.  When  the  Program  Administrator  for  "O  Wing"  ventured  in.  He 
came  onto  "Max  Row"  and  talk  about  yard  privileges.  He  then  suddenly  called 
to  Officer  Horton  to  turn  the  Bar  to  key  position.  Whereas  he  promptly  proceeded 
to  unlock  the  cells  of  inmates  b,  c,  and  d,  all  of  which  are  white  and  with  whom 
I've  had  severe  conflicts  within  the  past  while  on  Max  Row.  At  this  happening, 
the  program  Administrator  left  the  tier  and  locked  the  Sally  port  gate,  leaving 
five  prisoners  on  the  tier  one  Black  (myself)  and  prisoners  A,  B,  C,  and  D.  (In 
other  sections  of  the  prison  integrated  exercises  are  conducted  in  an  equal  number 
basis  of  each  race. ) 

Inmate  "B"  approached  me  with  inmate  "C",  a  towel  in  one  hand  and  a  domino 
box  in  the  other.  The  following  transpired  : 

Inmt.  B  :  "You  play  dominos  man?" 

Earl :  "Yea,  what  you  got  in  mind?" 

Inmt.  B  :  "Nothing  but  a  domino  game." 

Earl :  "Fine,  squat  on  the  tier  and  lets  play." 

At  this  point  inmate  d  joins  the  group,  sits  directly  in  front  of  me  to  play  op- 
posite as  a  partner.  The  dominos  are  scattered  face  down  and  we  all  draw  seven 
each. 

Inmt.  B  to  C:  "You  going  to  fall  your  hand?"  "No,"  replied  Inmate  C.  "Then  I 
guess  it's  on  d"  Inmate  B  continues,  "What  you  going  to  do  d?"  A  replies  in  an- 
swer. "I  ain't  doing  no  good,  my  hand  is  dead."  Inmate  C  cuts  in,  "The  count  so 
far  is  headnp."  ("Headup"  in  prison  refers  to  any  fight  between  two  prisoners  on 
the  agreement  that  the  friends  of  either  of  the  two  fighters  will  not  interfere 
with  the  fight.) 

Inmt.  B  to  Earl :  "Where  you  at?" 

Earl  to  B :  "You  all  are  calling  the  shots,  I'm  playing  dominos — I  suggest  that 
if  the  pig  won't  let  us  to  the  yard  for  sunshine  and  exercise,  we  should  together 
get  the  pig  to  extend  the  exercise  period  from  one  hour  to  two,  or  maybe  all  day." 
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Inmate  B  to  Earl :  "Yes,  that's  a  good  idea." 

We  all  then  played  two  games  of  dominos  and  drink  coffee  which  in  all  lasted 
about  45  minutes.  Until  officer  Horton  ordered  a  return  to  cells.  But  it  was  ap- 
parent that  thejruards  were  stunned  ! 

Oct.  7,  1970.  After  inmate  A  and  myself  finished  serving  the  noon  meal  officer 
Horton  ventured  to  the  tier  and  announced  for  every  inmate  to  pack  his  personal 
property  as  "Max  Row"  was  being  disbanded  ;  he  further  informed  me  that  I  was 
scheduled  to  move  to  "X  Wing"  1st  floor.  At  learning  this  news  I  questioned 
officer  Horton  as  to  why  "X  Wing"  and  he  replied  so  as  for  other  inmates  to  hear, 
"Damn,  Satcher,  wTe've  tried  and  tried  to  get  you  off  Max  Row.  Now  we  are  send- 
ing you  to  X  Wing,  we  want  you  under  the  gun."  (Meaning  the  gun  tower  lo- 
cated in  X  Wing  hall-way.)  To  this  I  replied,  "I  have  no  unarmed  defense  against 
bullets,  therefore,  I  shall  refuse  any  transfer  to  "X  Wing,"  either  move  me  up- 
stairs in  this  same  building  ("O  wing")  or  just  send  me  to  the  hole  and  let  me  be 
in  peace."  Thus,  I'm  here  in  isolation,  the  "hole,"  and  have  been  told  I  shall  be 
here  until  I  agree  to  the  X  Wing  transfer,  which  I  won't  do.  But  after  29  days 
(the  legal  maximum  time  one  may  be  kept  on  isolation)  more  than  likely  the 
guards  will  attempt  to  force  the  transfer,  but  I  shall  fight  any  such  attempt  for 
all  I'm  worth.  ("In  any  defense  the  objective  is  to  preserve  oneself,  at  the  same 
time  defense  becomes  supplement  to  attack,"  Mao.) 

I  went  before  the  disciplinary  Committee  on  charges  of  refusing  an  order  to 
transfer.  I  requested  to  be  transferred  to  the  Chino  Adjustment  Center.  The  re- 
quest was  denied,  and  again  I  was  told,  this  time  by  the  Program  Administrator 
that,  "We  want  you  under  the  Gun,  Satcher." 

While  here  in  the  hole,  I've  met  and  talked  with  a  prisoner  (white)  who  ap- 
parently needs  help.  He  seems  to  be  a  victim  of  the  intricate  web  of  eradication 
woven  by  prison  officials.  He  was  sort  of  kicked  out  of  the  "Nazi  clique"  here  at 
Soledad  because  of  his  association  with  Blacks,  as  I  understand  it.  .  .  . 

Here  I  draw  my  letter  to  an  end.  I  believe  I'm  pushing  on  borrowed  time,  but 
I'm  still  smiling,  because  I  know  my  day  will  come. 

My  regards  as  always. 

A  brother  in  arms  and  truth 

Earl 

Earl  Satcher. 


October  12,  1970. 

Dear  Mrs.  Stender:  I  decided  upon  this  communication  pursuant  to  a  con- 
versation that  transpired  between  oflBeer  "Horton"  and  Mr.  Satcher  in  my 
presence  here  in  isolation  Oct.  11  of  this  year.  This  is  what  took  place. 

While  standing  in  front  of  Mr.  Satchers  cell  #110  officer  "Horton"  walked  up 
and  interjected  at  Satcher:  "You're  going  to  lose  Satcher,  and  you  know  it. 
Why  not  go  ahead  and  move  to  "X"  wing.  To  this  Satcher  replied  that  he  had 
been  locked  up  to  long  to  go  for  that,  that  he  ( Satcher)  wasn't  going  to  "X"  wing 
and  have  to  exercise  "under  the  gun".  This  means  he  wouldn't  be  anyplace  where 
a  guard  with  a  gun  had  been  given  his  (Satcher)  picture.  To  this  oflieer  "Horton" 
replied :  "The  guards  don't  need  your  picture  anymore  Satcher,  they  all  know 
you."  Officer  "Horton"  then  stated  once  again.  "You're  going  to  lose  Satcher, 
you'll  never  make  it  to  the  witness  stand  with  that  information." 

.  .  .  Please,  if  I  may  be  of  any  further  assistance  in  being  productive  towards 
justice  and  fairplay,  all  there  is  for  you  to  do  is  let  me  know. 
Respectfully  and  Sincerely  Yours 

William  B.  Thomason. 

October  16,  1970. 

Dear  Mrs.  Stender:  It  is  my  reflection  that  certain  people  are  making  an 
honest  effort  to  create  better  conditions  within  the  total  prison  establishment 
in  the  State  of  California.  This  effort  has  been  centered  around  the  injustices 
perpetrated  against  Blacks  within  the  prison  system.  Yet  this  is  only  one  side 
of  the  coin.  What  of  the  injustices  committed  against  ignorant  Whites  of  the  poor 
class  of  people  who  enter  prison,  only  to  be  inculcated  wTith  the  various  propa- 
ganda of  Racism  and  Nazism,  by  prison  guards  who  maintain,  sustain  by  feeding 
literature  ard  support  (even  wrea pons)  to  the  same. 

Until  here  recently,  I  was  buried  in  the  nebulous  shadows  of  such  virulent 
diatribe.  My  first  lesson  came  from  a  prison  guard  who  started  me  on  the  way 
saying  "Boy,  you  ain't  a  man  until  you  done  stuck  a  nigger,"  a  fictional  example 


264 

but  too  close  to  the  truth,  and  how  hard  we  all  struggle  to  be  men,  or  what  we 
feel  that  man  should  be  like.  For  a  time  I  lived  suspended  in  the  full  current 
of  "prison  Nazism,"  but  at  the  expense  of  a  constant  thought  lurking  within 
my  human  confine  that  I  had  been  pushed  beyond  the  antics  of  self-control,  and 
was  being  swept  away  violently  by  the  hand  of  prison  officials  against  people : 
warm,  thinking,  talking  human  beings  as  myself,  and  all  this  really  against  my 
immediate  will. 

One  day  I  decided  to  regain  possession  of  my  own  mind  and  become  responsible 
for  my  own  thoughts  and  actions.  I  left  the  Nazi  "tip"  and  acquired  new  friends, 
some  of  which  are  black.  For  this  change,  this  rebellion  against  the  racist  dem- 
ogogues  of  the  prisons,  I  was  hounded  by  them,  guards  (certain)  demanded 
I  remove  the  Nazi  swastikas  tattoed  on  my  body  or  my  death  would  be  arranged. 
I  left  it  on  in  defiance  of  them  all.  When  it  became  obvious  that  my  stand  to  be 
self-assertive  was  complete  and  void  of  fear,  with  a  irrelevant  attitude  towards 
their  intimidation  set  against  me,  prison  officials  removed  me  from  the  main 
line  and  rehoused  me  in  "O"  wing,  with  a  "program,"  in  fear  that  my  stand  would 
influence  other  misled  poor  Whites  to  throw  off  the  shackles  of  racist  orientation 
and  seek  unity  and  friendship  with  Blacks. 

Yes,  Mrs.  Stender,  my  own  situation  may  hopefully  improve.  But  only  were  I  to 
turn  back  to  that  fog  where  I,  like  other  poor  Whites,  become  tools  to  be  wielded 
in  the  hands  of  prison  officials.  I  can't  turn  back,  I  won't  turn  back.  I  see  my  job 
(thanks  to  daily  conversations  with  Brother  Earl  Satcher)  as  exerting  every 
ounce  of  strength  in  me  to  elevate  the  political  consciousness  of  my  poor  White 
brothers  in  an  effort  to  save  them  from  the  pitfalls  of  prison  entrapment  and  show 
them  that  where  one  man  is  denied  freedom  so  are  all  men ;  that  justice  must  fall 
like  an  acorn  from  a  tree,  in  one  straight  line,  and  that  the  struggle  of  Blacks  and 
Ohicanos  is  the  struggle  to  free  all  people  from  the  yoke  of  imperalist  modern 
slavery. 

But  my  point  in  writing  is :  other  whites  will  becomes  interested,  and  seek  the 
antics  of  the  left,  or  the  comradeship  of  Blacks  and  Chicanos  who  are  politically 
aware,  and  shall  be  intimated  and  trumped  on  for  doing  so.  Because  people  are 
left  unaware  of  the  conditions  and  there's  no  help  to  mitigate  the  effects  of  such 
intimidation.  Thus,  my  situation  won't  improve  I'm  sure,  but  will  only  get  worse. 
Yet  when  I  see  a  prisoner  as  Satcher,  or  a  Wagner,  and  others  who  are  Black 
stand  against  the  calculated  represssion  and  sufferage  perpetrated  against  them, 
yet  smiling  but  determined  to  win,  it  gives  me  that  added  courage  to  push  on 
ahead,  learning  more  about  the  "people"  and  teaching  what  I'm  able,  to  the  few 
Whites  that  will  listen. 
Sincerely, 

William  B.  Thomason,  B  20128. 


October  16,  1970. 

Dear  Fay  :  I  direct  this  letter  to  you  to  pass  the  latest  information  onto  you ; 
that  racial-trouble  has  started  here  in  X  Wing : 

I  mention  to  you  earlier  in  the  week  that  Harris  start  a  fight  on  the  inside- 
exercdse-period  with  a  black  prisoner. 

Well,  today  was  Weindecker's  first  day  in  the  program-cells,  he  start  a  racial 
fight  on  the  outside  exercise-yard  today  between  the  blacks  and  non-blacks. 

Fay,  anything  can  happen  now,  racial  tensions  between  black  and  non-black 
prisoners  is  at  a  fever  pitch  as  a  result  of  today's  incident.  By  inference  black 
and  non-black  prisoners  says  that  it  is  not  over,  that  it  has  just  begun. 

I  was  not  involved  in  today's  incident  because  Weindecker  was  not  put  on  my 
exercise-period,  but  I  look  for  this  trouble  to  involve  me  because  the  blacks  and 
non-blacks  have  declared  War ;  and  its  only  a  matter  of  time  until  it  spread  to  all 
exercise-periods  here  in  X  Wing. 

Fay,  I  would  like  to  know  what  you  think  about  this  statement  because  I  be- 
lieve :  "It  looks  to  me  like  every-time  I  get  close  to  my  Adult  Authority  appear- 
ance, the  officials  set  up  the  stage,  so  that  I  will  have  to  respond  to  protect  myself." 

Also,  do  you  know,  that  the  officials  are  trying  to  peep  around  the  corner,  they 
are  aware  that  the  attorneys  are  bringing  the  class  action,  thus,  they  have  moved 
all  the  prisoners  of  max-row  to  second  and  third  flood  O  Wing;  a  few,  I  repeat,  a 
few  have  been  moved  here  to  X  Wing  O.  O  Wing's  Max  Row  now  warehouses  all 
the  homosexuals,  that  were  warehoused  here  on  X  Wing's  third  floor. 

....  Well,  Fay,  I  close  this  letter  wondering  will  we  ever  solve  the  problems 
at  Soledad  and  will  I  ever  get  out  of  Soledar\ 
Love  and  Peace 

Eugene  Grady,  A-l>,092. 
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October  17,  1970. 

Dear  Sister  :  I  am  still  awaiting  your  reply  in  regards  to  my  parole  denial, 
being  as  absolutely  no  reason  was  given  for  such  a  denial,  and  daily  they  are 
trying  to  set  me  up  by  placing  more  and  more  neo-Nazis  and  racist  on  my 
exercise  period,  which  consist  of  only  three  Blacks  (including  self)  and  approxi- 
mately 12  anti-Blacks. 

Experience  tells  me  they  are  just  awaiting  for  a  favorable  opportunity.  I  notice 
this  is  the  case  with  all  exercise  groups  except  one,  in  which  their  are  six  Blacks 
and  five  anti-Blacks.  On  the  latter  group  on  the  16th  of  the  month  a  fight  involv- 
ing all  occurred — Blacks  were  victorious.  On  about  the  9th  of  this  month  in 
another  racially  unbalanced  group  a  Black  was  attacked,  but  came  out  victorious. 
Flowers  and  Gene's  group  is  next  or  mine  being  as  the  odds  on  my  group  are 
more  numerous,  I  being  falsely  labeled  as  the  leader  and  etc.  Unfortunately  be- 
cause of  two  Black  victories  within  a  month  and  no  losses,  the  next  confrontation 
means  bloodshed,  or  at  the  very  least  hospitalization. 

J.  W.  Randolph, 
B-3841.  X  Wing  122  Isolation. 


October  18,  1970. 

Dear  Mrs.  Stender:  All  of  us  have  received  copies  of  the  letter  sent  to  Mr. 
Fitzharris.  If  this  is  the  best  and  shortest  way  to  possibly  halt  the  political  and 
racial  aggression  here  at  Soledad  then  we  say,  good. 

Personally  I  feel  that  these  people  will  only  pretend  to  accept  a  workable 
plan  to  stop  the  wanton  attacks  and  plots  on  Black  people  here  at  Soledad.  Even 
if  court  procedure  checked  their  aggression  they  would  only  sophisticate  their 
methods  of  physical  and  mental  genocide.  So  until  a  complete  social  change  has 
been  effected  there  will  be  no  lasting  peace  or  state  of  security  for  my  people 
in  these  prison  camps. 

But  we  are  prepared  for  this  conference. 

Since  your  letter  there  have  been  a  few  brothers  who  express  the  desire  of 
being  an*  active  part  of  the  meeting  the  possibilities  for  this  is  entirely  in  your 
hands.  You  have  probably  already  received  letters  in  regards  to  these  Brothers. 
There  are  three  (3)  in  all,  to  my  knowledge,  Brother  Otis  Tugwell,  LeRoy  Flem- 
mings  and  Louis  Branch  B-17786.  I  recommend  all  of  them  in  the  order  of  their 
names,  as  Brothers  who  can  best  depict  conditions  here  at  Soledad,  physically, 

mentally  and  morally.  „„..,. 

Donald  Caleb  X.  Poole,  A-91Jfl4- 


October  18,  1970. 
Dear  Sister:  The  order  to  transfer  me  to  X  Wing  was  issued  immediately 
preceding  an  attempt  by  the  prison  officials  to  instigate  a  racial  clash  at  a  ratio 
of  4-1  invoking  myself  and  4  other  prisoners  who  were  white  and  of  whom 
I  had  had  severe  conflict  with  pursuant  to  extremely  hostile  conditions  that 
were  common  to  "Max  Row"  at  the  time.  That  this  aspect  of  the  situation  was 
perpetrated  at  a  time  marking  the  "closing  down"  of  Max  Row  as  a  unit 
"phvsicallv"  of  the  prison  make  up  was  sufficient  enough  for  me  to  believe, 
after  an  assiduous  examination  of  the  conditions,  that  prison  officials  were 
and  are  determined  to  house  me  in  a  section  of  the  prison  where  the  conditions 
are  favorable  for  a  repeat  of  the  attempt  by  them  to  instigate  such  a  clash. 
But  with  intention  of  using  any  said  clash  as  a  premise  to  accomplish  the  ex- 
execution  that  I  just  barely  missed  January  13.  1970.  Which  was  in  effect  to 
exterminate  certain  blacks  of  a  certain  level  of  political  awareness. 

Prison  Personnel  have  compiled  a  file,  which  consists  of  a  record  of  my 
behavior  pattern  and  that  dates  back  to  1957  when  I  entered  the  department 
of  corrections  at  "Paso  Robles  school  Boys,"  as  a  so-called  youth  problem, 
which  marks  mv  first  period  of  incarceration.  In  the  said  record,  Central  File 
No.  A-70893,  is* reflected  a  pattern  of  behavior  that  is  even  common  with  me 
today  and  that  has  been  a  consistent  part  of  my  personality  ever  since  I  can 
remember  which  in  effect  is :  I  give  respect  to  all,  and  demand  respect  in  re- 
ciprocation, that  basically  I  am  defensive,  but  will  agressively  accommodate 
any  violent  challenge  to  my  person.  Yet.  in  thirteen  years  of  domination  under 
the  department  of  corrections,  99  percent  of  all  major  incidents  of  which  I 
have  been  involved  have  been  actually  confrontations  with  prison  officials  and 
guards.  I  mention  this  only  because  it  is  in  this  context  that  prison  officials 
look  to  "set  me  up."  as  the  prison  terminology  goes.  In  that  as  soon  as  I  am 
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exposed  to  the  X  Wing  gun  tower  official  and  his  weapon,  officials  will  intimi- 
date one  of  the  psychotic  mind  ridden  inmates  to  lure  me  into  a  position  of 
confrontation  by  attacking  and  then  swiftly  retreating  from  the  attack  expos- 
ing me  to  the  fire  of  the  carbine. 

To  allow  such  to  happen  would  be  to  give  the  prison  officials  an  easy  victory 
over  me.  And  if  such  were  the  case  I  would  then  die  in  shame ;  knowing  that  I 
lead  myself  in  a  manner  of  which  I  caution  others  to  avoid  by  being  assiduous 
and  sure  of  any  step  taken  while  subsisting  in  the  enemies  camps.  Therefore, 
I  have  reached  the  rational  conclusion  that  the  best  I  can  afford  myself  is  to 
maintain  a  position  from  where  I  can  command  any  attack  against  my  person 
and  render  any  such  attack  null  and  void  as  being  destructive  against  me. 
Otherwise  stated,  I  do  not  feel  I  could  successfully  sustain  myself  under  a 
racist  attack  from  the  ground,  where  my  attention  is  diverted  to  a  racist  prison 
official  suspended  15-30  feet  above  ground  firing  a  carbine  in  the  "general  di- 
rection" of  a  Black  prisoner  who  has  been  told  by  prison  guards,  "We  want 
you  under  the  gun  Satcher,"  and  who  has  been  classified  as  "extremely  danger- 
ous to  the  prison  community  and  Staff,"  coupled  with  the  fact  as  I  have  stated 
in  past  letters.  Black  prisoners  cannot  receive  the  same  protection  as  white 
prisoners  serving  time  under  the  Department  of  Correction. 

From  all  this  I  have  evolved  to  the  position  that  I  will  go  anywhere  in  the 
prison  and  walk  the  tier  with  any  man  in  an  equal  or  unequal  number,  but 
I  will  not  expose  myself  to  any  prison  official  in  possession  of  an  instrument  of 

death  beyond  the  grasp  of  my  hands 

Earl 

(Earl  Satcher.) 


October  19, 1970. 

Dear  Sister  :  *  *  *  this  X  Wing  environment  is  filled  with  profound  tension  as 
a  result  of  a  fight  which  occurred  Friday  between  Black  and  White  inmates  in 
X  Wing  exercise  yard. 

The  rumor  is  that  certain  white  inmates  plan  to  retaliate,  and  progress  from 
fist  fighting  to  weapons-.  This  weekend  I  have  been  trying  to  cool  things  down,  but 
officer  Maddix*  has  been  working  this  wing  for  two  days,  and  the  Black  inmates 
are  extra  paranoid,  because  we  all  know  his  reputation  as  a  racist  officer.  I  ex- 
plain to  the  Brothers  that  the  officials  sent  officer  Maddix  in  here  as  a  psychological 
thing  to  cool  the  Brothers  down,  but  the  Brothers  are  still  cynical  toward  officer 
Maddix. 

They  have  me  up  for  consideration  for  a  transfer  to  San  Quentin  on  the 
twenty-ninth  of  this  month,  so  I'm  on  the  second  tier  in  a  program  cell,  and  there 
are  only  two  Blacks  on  my  side,  which  is  Eugene  Grady  and  myself  compared 
to  six  Spanish-Americans  and  four  Caucasian  ;  but  due  to  bad  weather  Eugene  and 
half  of  the  other  inmates  doesn't  go  out.  I'm  not  afraid,  but  I  can't  afford  to  take 
any  chances  on  my  life,  because  I  have  been  stabbed-up  under  these  same  cir- 
cumstances in  X  Wing  exercise  yard. 

I  am  doing  my  best  to  alleviate  the  situation  here,  but  here's  two  inmates  who 
were  on  Max  Row  with  Randolf,  Eugene,  myself,  and  other  Black  inmates,  and 
these  two  came  over  here  and  started  fighting  with  Black  inmates  from  the  very 
beginning;  in  fact,  the  fight  Friday  stemmed  from  one  of  these  particular  in- 
mates doing  something  to  one  of  the  Black  inmates  in  the  past,  then  coming  over 
here  and  boasting  about  it,  and  singing  that  Nigger  song  he  invented  on  Max  Row. 

The  officials  has  Randolf  on  an  exercise  with  about  fifteen  other  inmates,  and 
only  three  are  Black  including  Randolph,  so  if  this  turn  into  a  chaotic  situation, 
all  I  can  say  is  that  the  Brothers  have  told  me  that  they  would  be  cool,  but  we  must 
protect  ourselves  regardless  of  the  consequences. 

Sister  in  all  honesty  we  are  sincerely  tire  of  getting  into  these  fights,  which 
only  prolong  our  stay  in  prison,  but  one  must  protect  himself. 

As  you  know  we  don't  have  access  to  weapons,  so  that's  why  we  try  to  stay  in 
top  physical  shape,  and  learn  to  use  our  hands  and  feet. 

Power  to  all  oppressed  People  ! 
Sincerely  yours, 

Madison  Flowers,  Jr. 

*  (The  removal  of  officer  Maddix  was  specifically  recommended  bv  the  Black  Caucus  of  the 
f  alifornia  State  Legislature  in  its  report.  "Treatment  of  Prisoners  at  California  Tmininp 
Facility  at  Soledad  Central.  July  1970"  Officer  Maddix  was  then  removed  from  O  Wlnp.) 
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October  20,  1970. 

Fay  Stendeb  :  I  received  your  last  letter  and  no  type  of  apologies  are  neces- 
sary ...  I  was  called  today  on  behalf  of  the  people,  and  was  found  wanting. 
In  my  humble  way,  I  shall  try  to  explain,  for  as  you  noted,  my  thinking  has 
slowly  been  changing  due  to  conversations  with  Brother  Earl  S.,  although  I  feel 
I'm  not  qualified  to  call  him  Brother  anymore. 

As  I  recently  explained  I  had  to  do  '20,'  days  in  isolation  in  'O'  Wing,  and 
than  a  '90'  day  program  on  the  second  floor  in  "O"  wing.  It  was  discussed  between 
Earl  S.  and  myself,  and  I  decided  that  I  would  refuse  to  go  upstairs  to  do  my 
program,  and  try  to  stay  downstairs  .  .  .  and  also  to  keep  from  having  to  go 
"under  the  gun."  This  evening  at  app.  5  :30  p.m.  two  officers  approached  my  cell  and 
told  me  I  was  going  upstairs,  either  the  hard  or  easy  way.  I  once  again  refused. 
Mr.  Earl  had  advised  me  not  to  physically  fight  back,  so  I  didn't.  When  the 
sargeant  entered  my  cell  he  placed  a  tear  gas  cannister  app.  6  inches  from  my 
face  and  told  me  to  extend  my  hands  to  be  handcuffed.  I  placed  the  Bible  I  was 
reading  upon  my  bunk,  and  did  as  instructed.  .  .  Could  you  please  try  and  convey 
my  feelings  to  Mr.  Earl  and  try  and  explain  the  situation  to  him,  as  we  cannot 
communicate.  Thank  you  for  this,  and  I  shall  always  be  in  your  debt. 
Yours  truly, 

William  B.  Thomason. 


Octobeb  22,  1970. 

Deab  Sisteb  :  This  is  to  acknowledge  reception  of  your  letter  of  October  20, 
1970.  And  you  have  my  full  consent  to  publish  my  letter  or  letters.  Also,  I  am 
sending  you  a  brief  description  of  the  living  conditions  in  O-X  Wing  here  as 
Soledad  prison. 

I  will  begin  by  describing  the  beds,  mattress,  blankets,  air  facilities,  lights, 
exercises,  food,  cells  size.  Availability  of  books,  etc.  here  in  O-X  wing  Adjust- 
ment Centers. 

First  of  all,  beginning  with  O-Wing,  the  beds  are  a  solid  sheet  of  steel  about 
two  feet  off  the  floor  on  which  the  officials  issue  out  a  compact  mattress  to  cover. 
The  mattresses  are  about  two  inches  thick.  The  blankets  are  an  old  Armytype 
wool  blanket,  and  once  you  have  been  given  a  set  of  blankets  they  remain  with 
you  throughout  your  stay  in  the  Adjustment  Center.  The  air  is  circulated  through 
ventilators  and  some  of  them  is  out  of  order ;  when  the  Officials  shoot  tear  gas 
on  the  tier  to  stop  a  fight  or  for  other  purposes  the  inmates  on  this  particular 
tier  suffer  from  the  effects  of  the  tear  gas  and  the  lack  of  air  in  circulation.  The 
lights  consist  of  a  metal  box  with  a  heavy  wire  screen  in  closing  them,  and  be- 
cause of  the  lack  of  space  these  lights  are  dim,  thus  putting  strain  on  the  eyes 
of  each  individual  housed  in  O-wing. 

The  exercises  have  been  extended  from  30  minutes  to  an  hour,  but  the  Black 
inmates  feel  uneasy  exercising  with  two  to  one,  three  to  one,  four  to  one,  etc. 
in  regard  to  White  and  Black  inmates  exercising  together.  The  food  is  repetitious 
only  changing  from  one  particular  meal  to  another  day,  but  week  after  week  the 
meals  are  reiterated. 

The  size  of  the  cells  is  about  6  x  10,  with  the  toilet,  sink,  and  bed  occupying 
most  of  the  cell  space.  The  availability  of  books  is  very  poor,  since  you  have  no 
access  to  educational  books,  and  can  only  order  law  books  from  the  institu- 
tional library,  then  you  are  only  allowed  to  keep  them  two  or  three  days.  Books 
for  various  educational  purposes  has  to  be  acquired  through  relatives  in  society 
or  some  educational  institution  in  society.  As  you  know  some  inmates  do  not 
have  responsible  relatives  or  funds  to  compensate  for  educational  books  to  be 
sent  in  to  them.  Thus  is  the  living  conditions  on  O-Wing. 

X-Wing  beds,  mattresses,  blankets,  food,  cells  size,  and  exercises  are  the  same 
as  O-Wing,  with  the  exceptions  of  no  gun-tower  over  X— Wing  exercise  yards, 
instead  the  gun  tower  is  situated  within  X-Wing  centering  the  tiers ;  and  win- 
dows to  circulate  air  in  the  cells  instead  of  ventilators.  X-Wing  first  tier  doesn't 
have  windows,  but  rather  a  two  feet  by  a  half  foot  opening  with  a  heavy-wire 
screen  interwoven  in  the  bar  like  structure  to  cover  this  opening,  which  inmates 
put  towels,  sheet,  blankets,  newspapers,  etc.  to  cover  during  the  cold  part  of  the 
night  or  day.  The  lights  are  the  same  as  O-Wing  with  the  exception  of  no  wire 
screen  covering  the  light  boxes,  which  is  open. 

The  cold  weather  has  set  in  here,  and  the  officials  has  refused  to  turn  on  the 
heater,  ignoring  complaints  from  various  inmates.  The  doctor  scorn  the  officials 
of  X-wing  for  refusing  to  turn  on  the  heat,  and  taking  inmates  out  to  exercise 
in  bad  weather,  instead  of  exercising  them  during  warm  parts  of  the  day.  The 
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doctor  said  that  there  were  twenty-three  cases  of  influenza  in  X-Wing  alone, 
due  to  bad  weather  and  no  heat.  The  heat  on  the  first  tier  is  on,  because  of  the 
open  screen  windows,  but  the  inmates  on  the  second  and  third  tier  is  suffering 
from  influenza. 

There  is  a  school  room  in  X-Wing,  but  only  the  inmates  in  program  cells  has 
access  to  it.  And  presently  there  are  about  twenty-four  or  twenty-five  inmates  in 
program  cells,  even  so,  this  school  is  mostly  a  hobby  craft  thing  putting  little 
or  no  emphasis  on  gaining  an  education.  Here  again,  though  there  is  a  school 
room  the  availability  of  educational  books  is  very  poor.  The  educational  books 
within  this  school  is  often  out  of  date.  Inmates  housed  in  X-Wing  may  write 
the  teacher  and  obtain  educational  books  but  with  no  variety  of  books  selection ; 
in  other  words,  inmates  who  have  an  obsession  to  learn  has  to  do  so  through 
reading  Magazines,  Newspapers,  pocket  books,  etc.  and  he  will  have  to  do  so  with 
no  assistant  from  the  teacher  here.  Thus  is  the  living  conditions  in  X-Wing. 

Sincerely, 

Madison  Flowers,  Jr. 


October  23,  1970. 
Dear  Attorney  Stender:  Friday  officer  Maddix  came  back  to  work  here  on 
O-Wing  "second  tier."  And  his  first  move  following  his  return  was  to  make  it  a 
point  to  let  us  know  that  he  had  returned,  and  that  he  is  virtually  obsessed  with 
vengeance  for  the  "temporary  interruption  of  his  programs  .  .  ."  We  are  not  at 
this  time  advised  as  to  whether  or  not  he  has  been  permanently  reassigned  to 
O-Wing.  However  on  the  basis  of  our  prior  experiences  and  observations  "both 
individually  and  collectively"  in  the  various  institutions  of  the  California  Depart- 
ment of  Corrections,  the  return  of  officer  Maddix  to  O-Wing  comes  as  no  surprise 
to  us  as  such  a  move  is  an  official  policy  designed  to  make  it  appear  to  us  and 
all  inmates  in  general  that  complaints  or  any  other  form  of  attempting  to  expose 
the  illegal,  wanton  and  savage  acts  of  the  officials  is  but  useless  and  a  waste  of 
time  and  in  any  event  not  worth  the  deadly  retaliation  that  is  sure  to  be  per- 
petrated against  us  for  our  efforts.  We  would  further  like  to  point  out  that  Officer 
Maddix's  return  to  O-Wing  has  caused  a  devastating  impact  of  fear  and  terror 
among  virtually  the  whole  inmate  population  of  O-Wing  ourselves  included." 
Perhaps  you  have  some  advice  or  suggestions  that  would  be  helpful  to  our 
position?  Please  acknowledge  receipt  of  this  letter. 
Respectfully  submitted. 

T.  L.  Meneweather,  A  84502 ;  Hugo  Pinell,  A  88401 ;  Ed  Whiteside,  A 
91670;  W.  H.  Unchurch,  B  24406;  J.  H.  Geran,  A  88806;  J.  L. 
Camel,  B  25204:  Charles  Bryant,  B  7212;  Alfred  Dunn;  LeRoy 
Nolan  Fleming,  A  91028;  Jerry  D.  Harrison,  B  16810;  Walter  Joe 
Watson,  B  2767  ;  Otis  Tugwell,  A  45444  ;  Jimme  L.  James,  B  22084  ; 
O.  C.  Allen,  B  1045  ;  Donald  C.  X.  Poole,  A  91414  ;  Jesse  L.  Phillips, 
B  22928  ;  Roosevelt  Williams,  Jr.,  B  10426. 


Testimony  of  Raymond  Marquez 

In  the  Municipal  Court  op  Salinas  Judical  District,  County  of  Monterey, 
State  of  California,  Hon.  Edmund  J.  Leach,  Jr.,  Judge 

(No.  64428) 

The  People  of  The  State  of  California,  plaintiff, 

Vs. 

Edward  Whiteside  and  Raymond  Marquez,  defendents 

(Partial  Transcript  of  Proceedings) 

(June  14,  1971) 

Appearances : 

For  the  People  :  Charles  R.  B.  Kirk,  Deputy  Attorney  General. 
For  the  Defendants  :  Marvin  Stender,  Esq. 

Raymond  Marquez,  called  as  a  witness  on  behalf  of  the  defendants,  having 
been  first  duly  sworn,  testified  as  follows  : 
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Mr.  Kirk.  For  the  record,  I  think  on  behalf  of  the  Department  of  Corrections 
I  would  object  to  this  matter  proceeding  without  any  kind  of  notice  relating  to 
the  department. 

The  Court.  I  think  if  they  wish  to  express  themselves 

The  Witness.  Your  Honor,  prior  to  this  case,  assault  that  I  am  being  charged 
with,  I  was  beaten  very  badly  on  my  leg,  shoulder  and  the  head  by  three  officers, 
Sergeant  Williams,  Officer  Dune,  and  another  officer  I  didn't  know  until  later. 

The  Court.  Something  I  should  tell  you. 

The  Witness.  What? 

The  Court.  Just  a  minute.  I  don't  know  what  you  are  going  to  say.  You  have 
an  attorney  sitting  out  here. 

The  Witness.  What  I  am  going  to  say 

The  Court.  But  I  think  I  should  inform  you  you  are  putting  this  on  record. 
It  may  relate  to  this  or  some  other  criminal  proceedings. 

The  Witness.  What  I  have 

The  Court.  Anything  you  have  to  say,  I  think,  you  should  be  told  by  the 
judge  can  be  and  may  be  used  against  you ;  you  have  a  right  to  an  attorney 

The  Witness.  I  realize.  I  realize.  I  feel  I 

The  Court.  You  don't  have  to  say  anything  that  could  incriminate  you. 

The  Witness.  I  understand. 

The  Court.  Go  ahead. 

The  Witness.  Your  Honor,  I  am  a  witness  in  the  Hugo  Pinell  case.  I  am  a 
witness  on  this,  and  numerous  occasions  I  have  been  threatened  by  officers ; 
Officers  Jones  and  Horton  and  Officers — and  Sergeant  Williams  and  McHenry, 
I  better  not  testify  in  his  behalf  or  I  will  never  leave  the  institution  alive  or 
never  go  home.  And  May  the  22nd,  I  was  shot  three  times  in  the  back,  once  in 
the  ear  and  once  in  the  head,  for  no  reason.  And  I  have  been  threatened  by 
numerous  officers,  and  now  they  have  gotten  me  in  a  spot  right  now  where  I 
could  be  easily  killed.  I  feel,  not  for  my  sake,  Whiteside's  sake,  but  for  the  sake 
of  Pinell,  Torres,  Galvez,  and  all  the  other  inmates  that  are  in  O  Wing,  first 
tier,  in  isolation  section,  be  transferred  to  another  institution  or  to  the  County 
Jail  or  whatever  is  necessary,  but  we  prefer  if  we  could  be  sent  to  San  Quentin 
for — for  the  life  and  safety  of  ourselves,  because  I  have  found  in  my  room  four 
knives  when  I  came  back  from  court — either  coming  back  from  court  or  a  visit 
from  my  family  or  attorney  visits,  I  have  found  weapons  in  my  room.  I  have 
broken  it  and  flushed  it  down  the  toilet.  I  have  been  shot.  I  have  been  gassed, 
and  I  have  been  thrown  coffee  at.  I  have  been  threatened,  and  I  feel  I  have  no 
chance  if  I  stay  there  in  Soledad,  because  the  guards  that  myself  and  Edward 
Whiteside  are  accused  of  assaulting,  only  one  of  them,  Officer  Nash  trails  me  to 
my  visits,  brings  me  back  from  my  visits,  makes  my  food,  gives  us  our  food.  We 
don't  know  what  they  are  doing,  and  one  other  officer  has  made  numerous 
threats  to  my  life  and  has  given  me — he  is  the  one  that  gives  my  my  medica- 
tion, and  I  have — often  once  or  twice  a  week  have  gotten  very  sick.  I  don't 
know  if  it  was  from  the  food  or  medication  I  was  given.  I  would  throw  up 
blood,  and  I  have  been  refused  medical  treatment  after  I  was  shot. 

I  got  shot  three  times  in  the  back,  in  the  neck  and  the  head.  I  was  fainting. 
They  wouldn't  give  me  any  medical  care,  no  more  than  APC,  nothing  stronger 
than  aspirin.  I  was  never  examined  by  a  doctor.  The  only  thing  that  was  ever 
done  to  me  was  they  took  my  pulse  and  checked  my  blood  pressure,  and  I  was 
fainting  three  or  four  times  in  about  two  weeks'  time.  I  was  very  sick.  I  couldn't 
talk  to  my  family,  I  would  go  off  in  fainting  spells.  I  would  forget  things,  and 
I  asked  for  medical  care,  and  they  denied  it.  They  told  me  I  just  better  lay  back 
and  shut  up.  or  I  might  be  getting  a  pine  box,  you  know  what  I  mean.  In  fact, 
day  before  yesterday,  one  officer  made  a  remark  to  me  that  I  better  not  be  seen  in 
that  case  of  Hugo  Pinell  in  court,  and  he  said  I  better  forget  what  I  saw,  because 
I  was  right  there  and  saw  everything. 

They  are  trying  to  break  me  and  trying  to  break  other  inmates  and — by 
separating  us  all  apart  and  offering  us  different  things  like — they  sent  one  guy 
to  Chino.  The  other  witness  was  with  me,  I  think  it  was  May  22  when  we  were 
shot  on  the  tier  when  program  administrator  McHenry — there  were  two  inmates, 
Robert  Soto  and  Billy  Jackson  were  talking  to  the  staff.  Lieutenant  Flores,  Ser- 
geant McWilliams  and  Program  Administrator  McHenry,  when  they  were  dis- 
cussing us  about  getting  the  yard  and  better  canteen — they  dropped  my  canteen 
from  twenty  dollars  to  ten  dollars.  That  is  not  enough  to  give  me  the  needs  I  need 
per  month.  Everything  has  gone  up  so  high.  My  lawyer  has  a  canteen  list  to  show. 
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And  we  feel  that  there  is  no  way,  because  when  Robert  Soto  and  Billy  Jack- 
son were  representing  the  blacks  and  browns  to  see  if  we  can  get  the  yard  and 
better  canteen  and  things,  Program  Administrator  McHenry  yelled  out  "Lock  up, 
fire,"  and  officers  from  the  goon  squad  and  Lieutenant  Flores  and  McHenry  came 
out  and  they  started  shooting  like  a  machine  gun.  Myself,  I  got  shot.  The  only 
serious  one  I  got  was  on  my  head,  neck  and  back.  Another  inmate  got  shot  in  the 
side.  Another  got  hit  in  the  leg.  knocked  all  the  skin  off  his  foot.  Robert  Soto 
went  completely  blind,  his  eyes  got  swollen,  and  they  refused  to  take  him  to  the 
hospital.  For  general  principles  they  got  Hugo  Pinell  with  gas,  just  for  general 
principles,  because  he  was  yelling,  "Don't  be  shooting."  We  could  not  see  what 
room.  I  was  myself  and  Madison  Flowers  were  in  141,  Robert  Soto's  room.  We 
and — counselor  Fitts — he  is  a  program  administrator  of  O  Wing — came  up  to  the 
room  I  was  myself  and  Madison  Flowers  were  in  141,  Robert  Soto's  room.  We 
were  all  bleeding  and  hurting.  And  we  folded  up  the  mattress,  so  they  couldn't 
shoot  us  any  more  with  guns.  They  had  wooden  pellets.  They  shot  three  wooden 
pellets  at  each  fire,  and  plastic  pellets.  We  got  behind  the  mattress,  and  one  man 
from  the  goon  squad — I  don't  know  his  name— McHenry  and  Fitts  came  up  with 
real  guns  with  real  bullets  and  told  us  to  come  behind  the  mattress.  He  says 
these  guns  will  go  through  those  mattresses,  he  told  us. 

And   at   that   time   an   officer   that   was   working   there   told    me   personally, 

"If  you  don't  get  your little out  from  behind  that  mattress,  I  am 

just  going  to  kill  you  now,"  you  know.  And  so  for  the  safety  of  all  of  us,  there 
is  only,  I  think,  six — six  or  seven  of  us  down  there  right  now  that  have  court 
cases  against  officers,  that  we  have  been  threatened,  gassed  numerous  times. 
They  put  us  in  a  cage  to  visit  with  our  family,  and  they  have  been  cutting  down 
to  half  an  hour  or  an  hour,  and  our  families  have  to  come  all  the  way  from  San 
Francisco  or  Los  Angeles  or  San  Diego,  and  they  could  come  here  and  they  see 
us  for  forty-five  minutes  or  an  hour,  and  they  tell  us,  "We  are  sorry,  you  have 
somebody  else  coming,  and  you  have  to  go."  And  there  ain't  nobody  else  com- 
ing. And  they  have  held  our  mail  back.  My  mother  writes  me  a  letter  on  the  1st, 
and  I  don't  get  it  until  the  6th  or  7th.  They  are  reading  all  my  mail  in  and  out, 
you  know,  or  taking  pictures  or  whatever,  because  my  mother  is  a  very  sensi- 
tive person.  I  try  to  tell  her.  I  can't  tell  her  what  really  happens,  but  I  tried 
to  calm  her  down  because  I  have  had  three  deaths  in  the  family  in  a  month 
and  a  half. 

My  father  has  been  in  the  hospital.  My  mother  is  sick,  and  she  is  very  worried 
about  this,  you  know.  Those  reasons  and  the  reasons  for  Torres  and  Galvez  and 
Pinell  and  Madison  Flowers,  Edward  Whiteside  and  myself,  we  feel  that  we, 
for  our  life  and  safety,  a  transfer  to  San  Quentin  wouldn't  be  an  unresonable 
request. 

The  Court.  Okay. 

Do  you  want  to  say  something,  Mr.  Whiteside? 

Defendant  Whiteside.  Yes. 

Edward  Whiteside,  called  as  a  witness  on  behalf  of  the  defendants,  having 
been  first  duly  sworn,  testified  as  follows  : 

The  Court.  Mr.  Whiteside,  your  lawyer  has  also  been  sitting  here,  but  I 
should  tell  you  that  what  you  apparently  want  to  say,  apparently  has  no  direct 
bearing  on  this  case,  is  that  correct? 

Mr.  Stender.  As  far  as  I  know.  Your  Honor. 

The  Court.  And  you  consent  to  him  going  ahead  and  saying  something,  if  he 
wishes? 

Mr.  Stender.  Yes. 

The  Court.  I  should  also  tell,  since  I  don't  know  what  you  are  going  to  say 
or  necessarily  why,  that  anything  you  say  can  and  may  be  used  against  you ; 
you  have  a  right  to  a  lawyer ;  you  have  a  right  to  a  lawyer  being  hired  if  you 
don't  have  money  enough  :  and  also  you  have  a  right  to  keep  your  mouth  shut 
and  incriminate  yourself.  Do  you  understand  that? 

The  Witness.  Yes.  Some  of  the  things  Marquez  got  through  saying,  he  just 
about  covered  it  all,  other  than  this  point  here :  You  see,  they  are  driving  us 
to  the  point  where  either  we  will  be  killed  or  forced  to  do  some  killing  and  accept 
it  in  the  manner.  Everything  he  said  is  true. 

The  Court.  Okay.  So  you  make  the  same  request  he  does.  I  assume? 

The  Witness.  That's  right. 

The  Court.  Any  tiling  else? 

The  Witness.  That's  all. 
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State  of  California,  County  of  Monterey,  ss  : 

I,  F,rank  Spafford,  a  Certified  Shorthand  Reporter,  of  the  State  of  California, 
do  hereby  certify : 

That  I  fully,  truly  and  correctly  took  down  in  shorthand  the  proceedings  had 
and  testimony  taken  in  the  above-entitled  matter ;  and  that  the  foregoing  pages 
1  to  8,  inclusive,  contain  a  full,  true  and  correct  transcription  of  those  portions 
of  my  said  shorthand  notes  therein  set  forth. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand  this  6th  day  of  July,  1971. 

Frank  Spafford, 
Certified  Shorthand  Reporter. 


Letters  From  Inmates,  1970-71* 

In  February  of  1971,  an  inmate  was  brought  down  in  the  middle  of  the  night 
from  Folsom  Prison  to  X  Wing,  Soledad.  When  he  arrived  in  X  Wing,  he  was 
ill  and  coughing  blood.  He  sent  a  message  by  another  inmate  asking  the  prison 
staff  for  medical  care.  He  received  back  a  signed  note  from  the  lieutenant 
stating:  "Yell  for  help  when  the  blood  is  1-inch  thick  all  over  the  floor.  Don't 
call  before  that." 

J.  W.  Flores. 


I  have  been  beaten,  stomped,  almost  shot  to  death,  shot  at  with  gas  guns, 
clubbed  and  dragged  to  cells  called  quiet  cells  and  rebeaten,  refused  medical 
attention  .  .  .  attempted  suicide  three  or  four  times  to  stop  my  own  hell  I  was 
forced  to  live  in.  For  five  years  I  have  not  seen  the  sun  .  .  .  who  would  like  to 
live  in  this  kind  of  life  in  his  right  mind  I  mean.  That's  why  I'm  now  going  to 
court  to  get  away  from  guards  that  are  nuttier  than  I  am.  They  don't  put  me  in  a 
hospital,  because  they  rather  gas  me. 


I  have  been  repeatedly  refused  medication  for  an  eye  disease,  namely  Glaucoma. 
Through  the  negligence  of  the  Medical  Department  in  Chino,  California,  I  have 
lost  the  vision  in  my  left  eye.  It  is  a  fact,  which  is  backed  up  with  my  medical 
record  that  when  I  arrived  in  Chino,  my  vision  was :  Rt.  20/20-Lt :  20/500.  Yet 
when  I  came  to  this  place  my  vision  turned  out  to  be  Rt :  20/20-Lt :  20/B  ( the 
B  stands  for  blind,  no  light  perception).  (Glaucoma  causes  tremendous  headaches 
due  to  the  raised  pressure  of  the  eye. ) 


My  treatment  for  my  ulcer  condition  has  not  been  properly  taken  care  of.  So 
much  so  that  my  stomach  feels  as  though  its  being  food  poisoned  ...  I  have  lost 
consciousness  twice  and  each  time  before  I  did  so  informed  the  officer  in  charge 
of  my  locked  cell  and  no  one  came  to  check  me  out.  At  this  writing  my  health  is 
extremely  bad.  The  doctor  has  refused  to  examine  me  for  a  period  of  three  months, 
whereby  I  have  informed  him  of  my  condition. 


P.  was  working  in  O  Wing  as  a  porter  ...  He  was  attacked  from  the  rear  by 
an  inmate  and  stabbed  in  the  neck.  When  P.  tried  to  defend  himself,  he  was 
attacked  from  the  side  by  another  inmate,  grabbed  around  the  neck  and  cut  on 
the  hand,  back  and  forearm.  The  attackers  were  Caucasian  inmates  and  P.  is  of 
Afro-American  descent. 

P.  was  taken  to  the  prison  hospital  and  placed  into  the  hands  of  inmate  nurses. 
The  only  aid  given  him  was  the  placing  of  two  bags  on  either  side  of  P.'s  head 
after  the  stanching  of  the  flow  of  blood  from  P.'s  wounds.  (Dr.)  K.  was  negligent 
in  not  adequately  tending  to  P.'s  wound,  operating  .  .  .  after  an  elapse  of  time  in 
excess  of  twenty-four  hours  and  as  a  result  of  this  P.  is  paralysed  on  the  left 


•These  excerpts  constitute  a  small  sample  of  letters  which  members  of  the  Prison  Law 
Project  receive  concerning  medical  conditions.  These  letters  are  from  the  maximum  security 
sections  of  Soledad.  Many  similar  letters  came  from  other  persons,  particularly  Folsom. 


272 

side  of  his  body,  not  having  the  use  of  his  left  hand  and  incoordination  through- 
out that  side  of  his  body. 


Ever  since  the  original  filing  of  my  suit  revealing  how  they  went  about  setting 
me  up  and  the  letting  of  inmate  nurse's  sew  up  a  two-inch  blade  in  my  neck,  that 
was  left  there  for  24  hours  to  their  knowledge  before  being  operated  on,  I  have 
not  been  able  to  get  proper  medical  attention  nor  dental  work.  They  pulled  my 
teeth  saying  it  was  necessary  in  order  to  give  me  oxygen.  I  lay  for  some  time 
with  a  tube  in  my  mouth  and  paralysed  on  my  whole  left  side.  There  is  much 
I  could  reveal  to  you  and  prove  to  you  if  you  will  allow  me  to.  They  pulled  my 
teeth  without  my  consent,  and  when  came  time  to  have  some  put  in,  they  instead 
of  cleaning  them  sought  to  match  up  some  yellow  false  teeth  with  the  ones  in 
my  mouth.  When  I  complained  the  dentist  snatched  my  head  and  told  me  to  shut 
up  with  the  intention  of  having  me  accept  these  yellow  teeth.  So  when  I  re- 
sponded to  him  snatching  my  head  by  pushing  his  hand  away  they  refused  alto- 
gether to  give  me  anything  in  place  of  that  which  they  took.  They  say  I  got  nasty 
and  that  I  had  my  chance. 

They  are  so  guilty  that  they  have  been  trying  to  make  me  look  hostile  with 
intention  of  saying  what  happened  to  me  in  O  Wing  I  brought  it  on  myself.  They 
handcuffed  me  going  to  the  board  while  still  paralysed  and  spread  rumors  by 
openly  talking  about  me  round  inmates.  The  next  time  you  come  down  here  will 
you  please  talk  with  me  I'm  in  X  Wing  cell. 


Almost  4  out  of  10  inmates  in  O  Wing  are  on  some  kind  of  medication.  Pills 
that  depress  and  tranquilize  the  inmates.  There  is  no  close  supervision  of  these 
narcotics,  many  of  the  forty  percent  who  get  them  sell  them  to  the  remaining 
sixty  percent.  When  one  is  coming  down  off  of  these  pills  he  is  usually  very 
irritable  and  truculent.  It  is  common  to  hear  the  inmates  calling  "Bring  that 
medication  you Bull!"  or  something  to  that  nature. 

It  appears  that  this  is  not  an  adjustment  center  at  all.  Many  enemies  are  made 
here.  Later  these  inmates  meet  and  kill  each  other  at  some  other  institution.  It 
also  appears  that  the  authorities  are  using  the  narcotics  to  shirk  their  duty  of 
adjusting  the  occupants  of  O  Wing  to  normal  prison  life.  Instead  they  throw 
them  in  here  and  try  and  dope  them  up  .  .  .  It  is  also  a  known  fact  that  the 
hardest  medication  to  obtain  for  any  inmate,  but  especially  Black,  is  medication 
for  pain.  However,  it  is  supposed  to  be  very  simple  to  obtain  pills  concerning 
mind  disorders,  such  as :  nervousness,  insomnia,  restlessness,  etc. 


I  have  some  hydrocortisone  ointment,  in  my  property,  that  they  refuse  to  give 
me.  I  need  it  bad,  because  the  skin  on  my  neck,  in  the  bends  of  my  arms  and 
knees,  has  dried  and  cracked,  and  it  is  becoming  difficult  for  me  to  move. 


I  have  a  traumatic  brain  damage,  which  came  about  when  I  was  a  small  child, 
I  have  severe  headaches  constantly,  I  am  an  epileptic  and  on  top  of  that,  I'm 
supposed  to  be  a  paranoid-schizophrenic  with  some  other  medical  lingo  thrown 
in.  I'm  either  in  very  bad  shape  or  I'm  a  hell  of  a  hypochondriac.  I  do  know  that 
the  seizures  I  have  aren't  a  happy  experience,  or  the  changes  I  go  through  with 
my  head  aren't  what  you  would  call  "bliss". 

*I  first  entered  a  California  prison  in  1966  and  since  that  time  I've  been  on  fairly 
heavy  medication.  I  was  paroled  a  few  months  later  and  sent  to  C.R.C.  as  a  dual 
commitment,  kicked  out,  and  returned  to  Vacaville  on  a  parole  violation :  At  that 
time,  I  went  through  some  psychotic  changes.  I  was  placed  in  S  Wing  and  went 
through  their  testing  (E.E.G.  etc.)  therapy,  and  I  don't  really  remember  what 
all.  The  brain  damage  was  again  verified  and  I  was  again  diagnosed  as  a  schizo- 
phrenic of  the  paranoid  type ;  was  put  on  medication  therapy,  and  continued  to 
go  through  the  black  out  spells  (not  seizures)  for  a  period  of  five  or  six  months 
heavily.  ..  ,        , 

I  was  returned  here  in  August,  1969  and  placed  in  the  psychic  ward,  put  on 
heavy  medication  and  subsequently  put  on  the  mainline  again.  The  psychiatrist 
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here,  Dr.  Francis,  felt  that  the  medication  I  needed  was  too  heavy  for  this  main- 
line, so  he  had  me  transferred  to  C.M.C.  East,  where  I  received  the  proper 
medical  attention.  Then  C.M.C.  sent  me  to  B  section,  San  Quentin,  on  August  14, 
1970.  I  requested  to  see  a  doctor  as  soon  as  I  got  to  Receiving  and  Release,  but 
the  doctor  said  he  could  do  nothing  since  he  didn't  have  my  medical  jacket.  Each 
day  the  M.T.A.  came  by  my  cell,  in  B  section,  I  would  tell  him  that  I  was  hurting, 
was  an  epileptic,  etc.,  and  if  he  would  get  me  to  see  a  psychiatrist,  I  also  wrote 
letters  to  the  Chief  Psychiatrist,  Chief  Medical  Officer,  Warden  Nelson,  verbally 
requested  help  from  the  cops  of  B  section,  all  to  no  avail.  I  then  filed  charges  with 
the  Marin  Courts  on  September  4,  1970,  I  never  got  an  answer.  I  feel  that  the 
complaint  was  never  allowed  to  leave  the  institution,  but  I  do  have  a  copy  of  the 
complaint.  All  this  time,  I  was  up  tight,  no  sleep,  headaches,  had  a  couple  of 
seizures,  and  could  still  get  no  help. 

On  the  17th  of  September,  one  of  the  B  section  bulls  got  sick  of  seeing  me  go 
through  all  of  those  changes,  so  he  took  me  to  the  hospital  (without  permission 
from  his  superiors)  and  bogarded  his  way  into  a  psychiatrist's  office.  Needless 
to  say,  I  got  action  from  the  psychiatrist  and  he  said  he  thought  some  body 
showed  pure  negligence  in  not  bringing  my  situation  to  his  attentions  as  soon 
as  I  arrived.  At  this  time,  I  had  gone  through  over  a  month  of  pure  hell,  lost 
weight,  and  was  seriously  contemplating  suicide  to  end  it.  I'm  not  sniveling, 
just  showing  you  a  typical  situation,  it  just  happens  I'm  the  victim  of  this 
instance. 

Anyway,  when  the  San  Quentin  committee  sent  me  here,  I  was  approved  for 
the  mainline,  I  was  receiving  sufficient  medication  to  cope  with  any  problem 
and  I  felt  like  a  regular  human  being  again.  Of  course,  I  was  put  in  O  Wing 
(given  a  60-day  review)  and  when  I  saw  the  M.T.A.  the  next  day,  I  told  him 
my  problems,  I  was  then  issued  dilantin  and  phenobarbital,  three  times  a  day. 
This  helped  to  hold  down  my  epileptic  seizures,  but  did  nothing  for  my  head, 
sleep,  nervousness,  etc.  I  then  saw  the  Chief  Medical  Officer  (Dr.  Boone)  but 
to  no  avail.  I  than  wrote  to  Dr.  Francis — they  discontinued  the  phenobarbital 
and  put  me  on  straight  dilantin,  that  was  on  the  30th  of  November  on  the  2nd 
of  December,  I  had  a  seizure.  From  the  30th  to  the  2nd,  I  told  the  M.T.A.  each 
morning,  that  this  medication  wasn't  helping  at  all.  Again  to  no  avail.  As  I 
write  this  letter,  I  have  and  have  had  a  excruiating  headache  for  three  days. 
The  doctors  are  aware  of  my  medical  history.  I've  tried  to  talk  to  them  and  they 
refuse  to  help  me.  I  am  afraid  that  I  will  seriously  hurt  another  person,  or  my- 
self one  of  these  days  soon.  I  don't  want  to  "flip  out"  and  jump  on  cops  again, 
because  I  .dont  want  to  go  through  that  scene  again.  It's  a  righteous  bummer. 

Since  my  last  letter  I  have  had  two  more  seizures.  The  first  one  occurred  on 
December  4s  1970.  I  fell  against  the  bars  of  my  cell  and  split  my  forehead  open. 
An  M.T.A.  was  summoned  and  he  did  nothing  to  aid  me.  After  awhile,  with  the 
verbal  help  of  a  friend,  I  tried  to  get  up  from  the  floor  and  again  fell  against 
the  bars,  and  did  greater  damage  to  my  forehead.  I  was  then  taken  to  the 
hospital,  taped  up  and  brought  back  here  the  next  day.  On  or  about  December  8, 
I  had  another  seizure.  An  M.T.A.  came  to  my  cell,  placed  me  on  my  bunk  and 
split  Again,  I  was  given  nothing  to  help. 

This  morning  I  was  taken  to  hospital.  The  doctor  said  I  was  on  his  medical 
list.  I  have  been  on  lists  for  9  months  now  without  seeing  the  proper  doctor. 

He  began  his  examination,  but  when  the  officer  told  him  that  I  was  in  the 
section  on  strike,  the  doctor  stopped.  He  said,  "As  soon  as  I  was  off  this 
foolish  strike  he  would  consider  replacing  my  name  on  the  list."  I  was  returned 
to  my  cell. 

Tear  Gassings  in  March  1971 — Incidents  Illustrative  of  Violence  in 
Soledad's  O  Wing 

(Prepared  From  Inmate  Accounts  by  the  Staff  of  The  Prison  Law  Project,  5406 
Claremont  Avenue,  Oakland,  California  94618,  415—648-8969) 

Violence  is  projected  in  many  different  ways  in  the  official  prison  reports,  in 
the  accounts  of  the  inmates,  in  different  types  of  media.  The  following  account 
is  derived  from  twenty  letters  by  inmate  participants  in  the  incident (s)  result- 
ing in  massive  tear-gassing  in  Soledad's  O  wing  in  March  1971.  The  official 
prison  report  is  described  as  follows : 

"On  3-24-71  a  major  disturbance  occurred  in  CTF  Central  A/C  0-2,  between 
12  :25  PM  and  1 :30  PM.  A  total  (16)  inmates  refused  to  lock  up  as  ordered.  It 
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was  necessary  to  use  teargas  on  order  of  Unit  III  Program  Administrator,  C. 
B.  McEndree,  with  authorization  by  Associate  Superintendent  C.  L.  Swagerty. 
All  inmates  were  returned  to  their  cells  by  1 :30  P.M.  Additionally  it  was  nec- 
essary on  0-2  West  for  approximately  fifteen  (15)  Officers  to  enter  the  tier  and 
physically  cell  the  fourteen  (14)  inmates  who  were  exercising.  This  was  accom- 
plished through  the  use  of  additional  teargas,  (2)  two  thirty-seven  (37)  MM 
gas  guns,  two  (2)  shotguns,  and  nightsticks.  One  (1)  warning  shot  was  fired 
from  the  shotgun  by  Unit  III  Sgt.  D.  J.  Williamson,  at  which  time  the  inmates 
stated  they  would  lock  up.  This  weapon  was  loaded  with  non-lethal  plastic 
loads.  Regarding  the  two  inmates  on  0-2  Eastside,  four  (4)  rounds  were  fired 
from  febats  before  these  men  would  lock  up." 

There  follows  a  description  of  the  inmates  involved,  setting  forth  dates  of 
incarceration,  and  continuing  with  derogatory  material  and  opinion  .  .  .  e.g. 
"currently  in  A/C  due  to  high  assaultive  nature  and  violence  potential  .  .  ."  or 
".  .  .RGC  sees  as  a  potentially  dangerous  person,  has  shown  contempt  for  author- 
ity .  .  ." 

There  is  no  description  of  the  events  preceding  the  incident,  or  any  descrip- 
tion of  any  inmate's  point  of  view.  Reports  of  the  incident  will  remain  in  every 
inmate's  file,  affecting  further  confinement  in  A/C,  denial  of  parole  and  other 
loss  of  privileges. 

The  variance  of  the  inmates'  accounts  and  the  official  report  suggests  that 
issues  of  perception  and  credibility  require  further  study  and  action  by  those 
interested  in  prison  reform. 

On  March  24,  1971,  16  inmates  of  Soledad  prison's  O  Wing  refused  to  lock 
up  after  the  noon  exercise  period.  Guards  used  tear  gas  and  fired  several  warn- 
ing shots  to  force  the  prisoners  into  a  cell.  No  guards  were  injured.  Several 
prisoners  suffered  bruises,  cuts,  and  smoke  inhalation,  but  the  incident  was 
not  unusual  for  Soledad  and  received  no  notice  in  the  press. 

News  of  disturbances  within  Soledad  comes  chiefly  from  the  prison  office. 
Reporters  are  seldom  present  within  the  prison,  and  in  most  cases  the  official 
story  can  only  be  checked  against  fragmentary  verbal  accounts  obtained  from 
prisoners  during  visiting  hours. 

Unlike  most  prison  disturbances,  the  events  which  occured  on  March  24  were 
well  documented.  A  number  of  prisoners  wrote  to  attorneys,  objecting  to  the 
unusually  cruel  treatment  to  which  they  were  subjected.  As  a  result  of  these 
letters,  an  attorney  asked  each  witness  to  describe  what  he  had  seen  carefully 
and  factually,  including  as  many  details  as  possible.  The  following  account  is 
ltased  on  over  20  letters  written  by  men  who  participated  in  the  events  of  March 
24.  Because  the  letters  were  sent  to  an  attorney,  they  were  not  censored  by  the 
prison  officials.  Within  three  weeks  of  the  time  these  letters  were  written,  the 
rule  permitting  prisoners  to  write  sealed  confidential  letters  to  attorneys  was 
revoked  by  State  Director  of  Corrections  R.  K.  Procunier.  To  date,  efforts  to 
have  this  right  reinstated  have  been  unsuccessful. 

O  Wing  of  Soledad  Prison  is  the  maximum  security  adjustment  center.  Pris- 
oners on  O  Wing  are  kept  in  separate  cells  which  measure  6  by  10  feet.  They 
are  allowed  to  come  out  for  exercise  one  hour  each  day.  Strict  security  measures 
prohibit,  all  healthy  social  contacts.  Except  for  reading  and  writing,  they  have 
no  wav  to  pass  their  time  productively. 

In  the  Spring  of  1971  about  50  of  the  2000  inmates  at  Soledad  were  confined 
to  O  Wing.  Over  half  of  them  were  there  as  the  result  of  disrespect  for  authority. 
This  charge  includes  such  minor  infractions  of  prison  regulations  as  refusal  to 
sliave,  get  a  haircut,  work,  or  participate  in  vocational  and  educational  pro- 
grams. The  population  of  O  Wing  also  includes  aggressive  homosexuals,  men  suf- 
fering from  mental  illness,  and  men  whom  the  prison  authorities  consider  po- 
litical extremists.  According  to  Dr.  Rundle,  a  former  Soledad  psychiatrist,  only 
five  to  ten  of  the  inmates  on  O  Wing  were  so  dangerous  that  they  were  likely 
to  attack  guards  or  other  prisoners  without  provocation. 

Prisoners  are  sent  to  O  Wing  as  the  result  of  disciplinary  committee  hearings 
in  which  they  are  denied  the  right  to  call  witnesses,  cross-examine  their  accusers, 
or  have  the  advice  of  an  attorney.  The  prisoner  may  appeal  the  decision  of  the 
committee  to  the  warden,  but  such  appeals  are  seldom  if  ever  successful. 

Many  prisoners  have  no  idea  how  long  they  will  be  confined  to  O  Wing.  A  pris- 
oner who  refuses  to  work  may  spend  his  entire  prison  term  there. 
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During  the  last  three  years  violence  has  become  increasingly  more  frequent 
at  Soledad.  Since  1968,  nine  prisoners  and  four  guards  have  been  killed.  Six  of 
the  prisoners  were  killed  by  guards ;  three  were  killed  by  other  prisoners.  In 
addition,  eight  guards  have  been  assaulted  by  prisoners  and  numerous  pris- 
oners have  suffered  beatings  and  gasing  by  guards. 

In  February  and  March  of  1971  the  prisoners  on  O  Wing  were  subjected  to  a 
series  of  arbitrary  harassments  which  one  of  them  described  as  a  continuing 
"battle  of  nerves."  For  no  apparent  reason  they  were  denied  some  of  the  few 
privileges  which  made  life  bearable.  They  were  told  that  they  could  no  longer 
have  toothpaste  or  hair  oil.  They  were  not  allowed  to  keep  back  issues  of  news- 
papers or  magazines  to  which  they  subscribed.  In  order  to  receive  the  current 
issue,  they  were  required  to  turn  in  the  previous  issue.  The  daily  exercise  hour 
was  canceled  on  Saturday  and  Sunday.  Later  it  was  canceled  on  alternate  days. 
The  inmates  were  given  no  explanation  for  this  action. 

Many  inmates  complained  that  they  were  not  being  fed  properly.  One  pris- 
oner wrote  that  "the  prison  guards  are  not  feeding  us  our  full  ration  of  food. 
Some  days  we  may  be  fed  only  bread,  but  no  milk.  Other  days,  only  potatoes. 
It  varies  from  day  to  day."  Another  prisoner  wrote :  "We  are  not  being  fed  and 
when  we  are  fed  the  food  is  spit  on  and  such." 

A  number  of  inmates  complained  that  the  guards  tried  to  make  them  easier 
to  manage  by  spreading  rumors  which  caused  white  and  black  prisoners  to 
distrust  each  other.  Others  reported  that  guards  threatened  their  lives  over 
petty  matters. 

One  inmate  thought  that  "the  real  motive  behind  the  officials  perpetrating  these 
small  but  harassing  acts  against  the  inmates  confined  to  0  one  and  two  is  that 
the  officials  have  the  majority  of  the  inmates  confined  to  O  one  and  two  classified 
as  militants  or  revolutionaries  which  is  causing  them  to  try  to  break  these  in- 
mates through  various  forms  of  cruel  and  unusual  punishment." 

Many  prisoners  complained  that  medical  attention  was  inadequate  and  that 
they  were  not  given  the  medication  prescribed  by  Dr.  Rundle,  the  prison  psy- 
chiatrist. One  inmate  wrote :  "The  people  who  work  in  the  prison  hospital  didn't 
much  care  if  I  got  my  medication  or  not.  Sometimes  I  get  it  and  sometimes  1 
never." 

The  inmates  notified  several  prison  officials  of  this  problem,  but  still  did  not 
receive  their  medication.  Gus  Turner  reported  that  when  he  asked  Dr.  Boone, 
the  County  Medical  Officer,  for  his  prescribed  medication,  Dr.  Boone  said:  "It; 
used  to  be  that  the  medicine  we  stocked  here  would  last  for  ten  years,  but  since 
this  Dr.  Rundle  came,  it  only  lasts  a  couple  of  weeks."  When  Turner  objected 
that  this  was  not  an  adequate  explanation,  Dr.  Boone  just  shrugged.  Turner 
reports  that  when  a  prisoner  in  the  cell  next  to  his  asked  Boone  about  the  health 
of  a  friend  who  was  hospitalized,  Boone  told  him  that  if  he  didn't  shut  up  ho 
would  write  a  disciplinary  report  on  him.  Turner  asked  McEndree,  the  Pro- 
gram Administrator,  to  help  him  obtain  the  medication  prescribed  for  him  by 
Dr.  Rundle.  Turner  reports  that  "McEndree  acted  like  I  was  crazy." 

In  an  interview  published  in  the  Monterey  Peninsula  Herald  on  May  28,  197J, 
Dr.  Rundle  said  that  during  his  six  months  at  Soledad  he  became  increasingly 
concerned  over  the  way  the  prisoners  were  treated.  He  said  the  psychiatric 
attention  the  prisoners  received  was  totally  inadequate,  and  that  for  a  prison 
population  of  2,000  "you  really  need  10  psychiatrists  with  a  supporting  staff  of 
psychologists  and  social  workers.'  'Rundle  was  the  only  full  time  psychiatrist  at 
the  prison.  He  said  that  many  of  the  inmates  were  chronically  ill,  and  that  "the 
whole  setup  leads  to  a  spiral  of  anger,  frustration,  resentment,  hate,  and  pre- 
occupation with  revenge.  Disruptions  are  frequent  and  infectious." 

According  to  Rundle,  some  men  were  confined  to  O  Wing  solely  because  of 
the  attitudes  and  prejudices  of  the  prison  administrators.  He  said  that  many  of 
the  guards  and  the  prison  doctors  were  retired  military  men  who  found  satis- 
faction in  submitting  to  arbitrary  discipline  and  could  not  understand  men  who 
resist  such  discipline.  "They're  not  temperamentally  suited  and  not  trained  to 
help  a  man  change  internally,  knowing  that  this  will  change  his  behavior," 
he  said. 

Rundle  spent  about  half  his  time  with  the  prisoners  on  O  Wing,  and  often 
had  to  tell  them  that  the  kind  of  treatment  they  required  was  not  possible  in 
Soledad.  He  said :  "Any  psychiatrist  trying  to  treat  inmates  with  sound  modern 
methods  will  run  into  problems  with  administrators  and  guards."  During  Feb- 
ruary and  March  1971,  the  inmates  of  Soledad's  O  Wing  became  increasingly 
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resentful  over  the  harassments  to  which  they  were  subjected.  They  made  a 
number  of  efforts  to  solve  their  problems  peacefully.  Roberto  Soto  writes :  "On 
February  9,  1971.  Fitzharris  [the  prison  superintendent]  received  a  petition  in 
our  peaceful  efforts  to  end  the  cruel  punishment  we  imprisoned  men  suffer  at 
the  adjustment  center  in  Soledad.  Consequently  many  of  the  signatures  of  this 
petition  now  find  ourself  down  here  on  the  first  tier,  others  find  themself  in  the 
strip  cells  of  O  wing,  since  March  17,  1971." 

On  March  22  the  continued  denial  of  medication  triggered  a  mass  disturbance. 
Many  prisoners  kicked  their  commodes  and  sinks  loose  from  the  wall,  broke 
the  pieces,  and  threw  them  out  through  the  tray  slot  in  the  cell  door.  Some  in- 
mates cut  themselves  and  required  stitches.  To  quell  the  disturbance,  guards 
shot  tear  gas  through  the  ventilators,  which  provide  the  only  source  of  fresh 
air  in  the  cells. 

Turner  reports  that  "about  8  or  10  cops  with  gas  masks,  clubs,  tear  gas  billies, 
and  plastic  body  shields  came  into  my  cell,   mumbled  something,  and  looked 

fierce.  I  remained  sitting  on  the  floor  and  and  told  them  to  get ."  Turner  and 

the  other  prisoners  who  had  taken  part  in  the  disturbance  were  handcuffed  and 
marched  at  gunpoint  to  the  shower.  Guards  then  removed  the  mattresses,  shoes 
clothes  letters,  books,  school  assignments,  and  other  personal  possessions  from 
the  cells  and  threw  them  into  garbage  cans.  The  prisoners  were  returned  to  their 
cells  naked  except  for  cotton  blankets. 

Because  the  commodes  were  broken  and  the  water  had  been  turned  off.  the 
inmates  were  forced  to  relieve  themselves  in  any  available  container. 

On  the  morning  of  the  23rd  Turner  asked  the  guard  who  served  him  breakfast 
for  a  second  cup  of  coffee.  The  guard  filled  a  pitcher  with  hot  coffee  and  threw 
it  on  Turner.  Stallsmith,  who  occupied  the  cell  next  to  Turner,  wrote :  "The  cop 
I  don't  know  or  can't  remember  seeing  threw  most  of  a  full  pitcher  of  hot  coffee 
into  Gu.s  Turner's  cell.  I  say  hot  because  cold  coffee  just  don't  make  a  man  like 
Gus  Turner  scream."  Turner  reports:  "I  retaliated  with  a  cup  of  urine  (you 
wanted  the  facts ! ) ". 

A  guard  threw  coffee  on  Roberto  Soto  and  said  :  "I've  been  laying  dead  to 
get  you,  Soto,"  Then,  without  provocation,  the  guard  shot  Soto  in  the  face  from 
a  distance  of  two  feet  with  a  tear  gas  gun.  The  blow  knocked  Soto  unconscious, 
and  the  guard  left  him  lying  on  the  floor  of  a  poorly  ventilated  cell  full  of  tear 
gas. 

As  a  result  of  these  incidents,  the  inmates  wrote  out  a  formal  complaint,  which 
they  signed  and  gave  to  Mr.  Houser,  one  of  the  prison  teachers,  in  the  hope  that 
he  would  be  able  to  take  some  action  in  their  behalf. 

The  inmates  tried  to  talk  to  McEndree  and  Swagerty,  the  Assistant  Super- 
intendent, without  success.  Stallsmith  reports  that  when  he  tried  to  talk  to  Mc- 
Endree, "it  was  a  one-sided  conversation.  I  said  about  two  words  through  the 
whole  thing  but  had  been  called  everything  from  a  no  good  — —  to  a  lousy ." 

Again  on  the  morning  of  the  24th  the  inmates  tried  to  talk  to  McEndree  and 
Swagerty  about  their  grievances.  Among  other  things,  they  wanted  to  request 
medical  attention  for  an  inmate  who  had  severe  gas  burns  on  his  face,  shoulders, 
and  chest,  and  whose  eyes  were  swollen  shut.  Swagerty  told  them  he  "didn't 
know  or  care  what  happened  on  O  Wing."  As  a  result,  14  inmates  on  the  west 
section  of  O  Wing  and  two  inmates  on  the  east  section  of  O  Wing  decided  that 
they  would  refuse  to  return  to  their  cells  after  the  noon  exercise  period. 

When  they  were  ordered  to  lock  up  at.  the  end  of  the  exercise  period,  three  in- 
mates on  the  west  section  went  to  the  grill  gate  at  the  end  of  the  tier  to  see 
if  Swagerty  would  reconsider.  One  inmate  writes:  "We  tried  to  explain  the 
reason  behind  our  recent  demonstrations  Monday  night,  but  he  replied  that  he 

•really  didn't  give  a  about  us  .'  We  asked  why  was  he  cussing  us  out 

when  we  were  trying  to  be  sensible,  and  he  said  'that  was  all  we  could 

understand.'  " 

Swagerty  then  told  the  men  that  if  they  returned  to  their  cells  he  would  take 
the  injured  man  to  the  hospital.  When  the  doors  of  their  cells  were  unlocked, 
the  inmates  refused  to  go  in  because  they  were  afraid  they  would  be  gassed 
separately  in  their  cells.  Swagerty  then  told  them  to  go  to  the  far  end  of  the 
tier  so  he  could  get  the  injured  man  out. 

After  they  had  gone  to  the  end  of  the  tier,  guards  threw  three  tear  gas 
canisters  into  the  front  of  the  tier.  Some  of  the  inmates  threw  them  back.  The 
guards  on  the  tier  above  them  dropped  about  25  tear  gas  canisters  outside  a 
screen  where  the  inmates  couldn't  reach  them.  Other  guards  sprayed  mace  on 
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the  inmates.  One  inmate  wrote  :  "I  don't  know  what  the  legal  standards  are  when 
it  comes  to  teargassing  a  man  hut  that  was  beyond  the  legal  standard  no  matter 
what  the  standard  i&" 

About  half  an  hour  after  the  gas  was  thrown,  McEndree  and  Swagerty  came 
onto  the  tier,  accompanied  by  15  guards  armed  with  gas  masks,  nightsticks, 
gas  guns,  plastic  body  shields,  and  two  shotguns  loaded  with  non-lethal  plastic 
pellets.  . 

Someone  yelled  "they're  coming  up  front,"  and  the  inmates  walked  up  to 
the  fifth  or  'sixth  cell  from  the  back  of  the  tier  to  wait  for  them.  The  inmates 
heard  a  sftot  and  as  the  gas  cleared  they  could  see  that  two  of  the  guards  were 
armed  with  shotguns.  The  inmates  then  entered  an  empty  cell  and  stood  near 
the  air  vent  breathing  through  wet  towels  in  an  attempt  to  escape  the  effects  of 
the  gas. 

The  guards  ordered  the  inmates  to  strip  off  their  clothes  and  to  come  out  or 
the  cell  one  at  a  time  with  their  hands  over  their  heads.  The  first  inmate  who 
came  out  of  the  cell  asked  if  he  was  going  to  be  beaten.  The  guards  told  him 
that  if  he  followed  orders  nothing  would  happen  to  him,  but  that  if  he  so 
much  as  breathed  wrong,  he  would  be  dead.  Because  he  was  blinded  by  tear 
gas,  he  accidentally  bumped  into  a  guard.  The  guard  hit  him  twice  on  the 
head  with  his  nightstick,  and  another  guard  jabbed  him  in  the  back  with  the 
end  of  his  stick.  Most  of  the  inmates  were  beaten  and  kicked  as  they  came 
out  of  the  cell,  and  at  least  one  prisoner  was  struck  in  the  genitals.  They  were 
returned  to  their  cells  at  gunpoint. 

At  the  same  time,  on  the  east  section  of  O  wing,  two  prisoners  had  refused  to 
return  to  their  cells.  After  firing  four  warning  shots  with  shotguns,  guards 
shot  the  two  inmates  directly  in  the  face  with  gas  pellets.  Then  all  the  windows 
were  closed  and  more  tear  gas  was  released.  One  inmate  wrote:  "I  could  not 
understand  why  officer  Jacobs  would  close  the  windows  nor  why  such  an  ex- 
cessive amount  of  tear  gas  was  used  when  only  two  inmates  on  the  east  sec- 
tion refused  to  lock  up  and  they  were  already  gassed  and  secured  in  their 
cells.  The  tear  gas  stayed  in  the  section  for  days." 

The  14  inmates  who  had  been  confined  to  their  cells  on  the  west  section  of 

0  Wing  were  removed  one  by  one.  Each  inmate  was  ordered  to  back  up  to 
the  cell  door  and  put  his  hands  behind  his  back.  He  was  then  handcuffed  and 
taken  from  the  cell  at  gunpoint.  One  inmate  was  pushed  down  a  flight  of 
stairs,  and  others  were  beaten.  Turner  reports  that  "when  we  got  into  the 
stair  well,  I  was  beaten  about  the  top  of  the  head  and  on  my  neck  with  clubs. 

1  couldn't  see  very  well  because  of  the  tear  gas,  and  I  don't  know  which  cop 
did  it,  but  when  I  finally  got  down  there  to  max  row  there  was  blood  streaming 
down  my  face  and  neck.  All  of  this  under  gun  point." 

On  "max  row",  the  lowest  tier  of  O  Wing,  the  inmates  were  put  into  strip 
cells  without  mattresses  or  blankets.  About  3:30  in  the  afternoon  21  guards 
armed  with  gas  guns  and  nightsticks  came  onto  the  tier.  Two  others,  armed 
with  shot  guns,  stood  outside  the  grill  gate.  The  guafds  ordered  three  inmates 
to  come  out  of  their  cells  and  use  their  bare  hands  "to  pick  up  all  the  food, 
and  burned  things  that  were  on  the  floor"  as  the  result  of  the  disturb- 
ances that  had  occurred  during  the  preceding  days.  Turner  reports  that  "this 
was  under  the  threat  of  our  lives.  When  we  finally  got  back  into  our  own 
cells  (0-2  West)  a  cop  by  the  name  of  Jacobs  pulled  some  shotgun  shells  from 
his  pocket  and  rolled  them  back  and  forth  in  his  hand,  telling  me  'nine  pellets, 
Gus,  that  should  do  it.'  " 

The  excessive  use  of  tear  gas  and  other  forms  of  harassment  continued  after 
the  disturbances  of  March  24.  Turner  reports  that  on  April  first,  A.  J.  Stall- 
smith  was  gassed  "far  beyond  the  justifiable  limits.  The  cops  and  the  discipli- 
nary committee  aggravated  him  so  much  that  he  finally  reacted  .  .  .  Stall- 
smith  told  him  'don't  panic,  don't  panic,'  then  the  cop,  Moesch,  stepped  forward 
and  shot  him  with  his  teargas  billie.  Then  Horton  sprayed  him  with  mace  till 
the  can  was  empty,  then  he  (Horton)  went  and  got  a  red  pressurized  bottle 
(like  an  aqua  lung  tank)  of  tear  gas  and  continued  to  spray  him  with  it.  He 
was  then  handcuffed  and  led  to  the  shower,  then  placed  in  the  same  cell.  The 
gas  was  so  bad  that  the  rest  of  the  tier  was  effected  by  it  for  days,  so  you 
can  imagine  what  it  was  like  inside  his  cell." 

Ten  days  after  the  disturbance,  the  inmates  still  had  no  water.  L.  S.  Gar- 
rett wrote:  "We  have  been  badly  tear  gassed  a  number  of  times  in  the  past 
days.  A  number  of  inmates,  including  myself,  are  suffering  from  burns  from 
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the  gas.  We  have  no  fresh  drinking  water,  nor  to  wash  with.  We  have  nothing 
to  sleep  on  other  than  a  hard  slah  of  steel  and  2  blankets.  Many  inmates  have 
no  sinks  or  toilets,  and  have  been  relieving  themselves  on  newspapers,  having 
no  other  choice  but  to  throw  it  out  of  their  cells.  To  put  it  bluntly,  the  place 

smells  like and .  We  have  been  living  under  these  conditions  for  10 

days  and  things  are  not  getting  any  better,  and  will  not  until  we  get  some 
help." 

In  April  the  inmates  were  still  unable  to  obtain  their  medication.  Turner 
writes :  "The  medication  situation  is  still  as  bad  as  ever.  From  the  27th  or  28th 
of  March  I  haven't  been  getting  the  100  mg  of  Benedril  that  Dr.  Rundle  has  me 
on  at  H.S.  I've  asked  about  it,  and  the  M.T.A.  (medical  assistant)  says  that  it  has 
been  discontinued,  but  I  talked  to  Dr.  Rundle  and  he  says  he  hasn't  changed  it. 
I  don't  know  what's  happening  there.  I've  asked  both  the  Sgt.  and  the  Lt.  about 
this  matter,  but  they  refuse  to  talk  to  me  about  this  problem.  I  saw  Dr.  Rundle 
again  today  and  he  said  he  couldn't  find  the  hangup." 

There  have  been  many  reports  that  guards  have  beaten  potential  witnesses  in 
an  effort  to  prevent  them  from  giving  testimony  unfavorable  to  the  prison  au- 
thorities. On  March  22,  Raymond  Marquez  reported  that  he  had  been  threatened 
to  prevent  him  from  testifying  on  behalf  of  Hugo  Pinell,  an  inmate  accused  of 
murdering  a  guard.  Marquez  writes:  "I  have  been  beaten  so  that  I  would  not 
testify  for  Hugo  Pinell.  Recently  after  I  was  interviewed  by  Pinell's  lawyers' 
assistants,  officer  Jones  on  X  Wing  came  to  my  cell,  threw  my  medication  (pills) 
on  the  floor  and  yelled  that  he  would  kill  me.  All  Mexican  and  dirty  black  niggers 
had  better  watch  our  steps  or  we  would  find  ourselves  dead.  This  was  witnessed 
by  inmate  Leonard  Stance  ...  At  the  time  I  was  charged  the  authorities  took 
my  property  and  did  not  return  all  of  it.  My  photographs  were  bent  and  mutilated 
and  they  kept  some  of  my  letters.  I  declare  under  penalty  of  perjury  that  the 
foregoing  is  true  and  correct." 

The  excessive  use  of  tear  gas  occurred  again  on  May  20.  Officer  Horton  had 
given  an  inmate,  Billy  Jackson,  permission  to  move  to  a  new  cell.  The  next 
day,  after  Jackson  and  a  couple  of  other  inmates  had  moved  some  of  his 
belongings,  Horton  said  that  in  spite  of  the  permission  he  had  given  them, 
Jackson  would  not  be  allowed  to  move. 

Jackson  and  two  other  inmates  asked  to  speak  to  prison  officials  in  order  to 
resolve  the  issue.  McEndree  and  Assistant  Superintendent  Enomoto  came  onto 
the  tier  accompanied  by  two  guards  with  tear  gas  rifles.  They  told  the  inmates 
to  lock  up.  The  inmates  objected  that  they  only  wanted  to  discuss  the  question 
of  Jackson's  move.  They  did  not  threaten  the  guards  and  offered  no  provocation. 

McEndree  said  "shoot  'em",  and  two  guards  aimed  tear  gas  rifles  at  Jackson 
and  Roberto  Soto,  one  of  the  inmates  who  had  been  helping  Jackson.  One  of  the 
guards  shot  Soto  directly  in  the  eye  with  a  tear  gas  canister  from  a  distance 
of  five  inches.  Immediately  after  Soto  was  shot,  Horton  said  :  "I  know  god- 
damned Soto.  I've  been  after  his  ass.  Shoot  'em  !" 

The  impact  of  the  canister  knocked  Soto  down  and  he  lost  consciousness. 
Jackson  tried  to  pick  him  up,  but  the  guards  told  him  to  leave  Soto  on  the 
floor.  Later,  however,  Jackson  was  allowed  to  move  Soto  to  his  cell.  When  Soto 
regained  consciousness  two  hours  later,  he  found  himself  chained  down  in 
the  shower. 

Soto  was  not  taken  to  the  hospital  until  the  next  day.  When  he  arrived  at  the 
hospital  he  was  thrown  on  the  floor  and  received  no  medical  treatment  except 
for  some  eye  drops  which  were  given  to  him  by  another  inmate. 

On  the  following  day,  May  22.  he  was  taken  to  the  San  Quentin  Adjustment 
Center.  It  was  not  until  May  25,  five  days  after  he  was  injured  that  he  was 
taken  to  the  hospital  and  allowed  to  see  an  outside  doctor.  Until  that  time  he 
had  had  no  treatment  of  any  kind  within  the  prison.  The  outside  doctor  saw 
him  again  on  May  27. 

On  June  4  he  was  finally  transferred  to  the  prison  hospital  and  treated  by 
the  prison  physician,  Dr.  Kaufman,  who  dilated  his  eyes.  The  outside  doctor 
saw  him  again  on  June  8  and  said  that  the  treatment  he  received  from  Dr. 
Kaufman  was  "shotgun"  treatment,  and  had  actually  made  his  condition  worse. 
The  outside  doctor  changed  his  medication. 

When  he  was  interviewed  by  a  law  student  a  month  after  the  incident,  the 
entire  left  side  of  his  face  was  still  paralyzed.  Although  the  soreness  had  gone 
down  to  some  extent,  he  still  had  considerable  pain,  especially  at  night.  His 
left  eye  was  extremely  bloodshot  and  only  partly  open.  His  vision  was  blurred. 
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Letters  of  Folsom  Adjustment  Center  Inmates  1970-71 

I  have  been  locked  up  in  isolation  for  sixteen  months,  for  no  reason  other  than 
what  some  official  said  I  might  do.  But  I  have  not  committed  a  felony.  You  see 
these  people  treat  us  just  like  animals  in  a  cage.  We  sleep  on  concrete  beds. 
This  is  4-A  section,  the  whole  first  floor.  The  concrete  that  we  sleep  on  takes 
all  our  strength  and  makes  us  weak,  like  old  men.  Check  this,  we  need  somebody 
out  there  to  keep  in  touch  with.  Because  these  people  will  kill  us  if  nobody  cares 
about  us.  So  try  and  see  some  of  us  up  here.  Black,  White  and  Brown  need 
your  help. 


I  was  transferred  from  the  hole  at  San  Quentin  directly  to  the  adjustment  cen- 
ter at  Folsom  on  the  twenty  eighth  of  last  month.  Since  my  arrival  here  I  have 
been  subjected  to  all  kinds  of  unimaginable  harassment:  abusive  language  with 
racial  overtones,  threats  of  physical  violence,  and  a  refusal  by  the  powers  that 
be  to  give  me  my  personal  property,  including  my  legal  materials,  photos,  letters, 
etc. 


People  put  in  the  hole  are  put  on  reduced  food  rations — the  inmates  in  the 
hole  call  the  stuff  they  feed  us  in  here  a  dog  biskit.  It's  made  by  pressing  left 
over  foods  into  a  block  and  then  drying  it  out  and  cutting  it  into  3  by  5  inch 
squares,  you  get  2  per  day — with  one  slice  of  bread.  I  don't  eat  the  stuff,  not 
solely  because  of  pride,  but  because  of  the  smell. 


At  this  time  A.A.  cannot  write  to  you.  He  is  next  door  to  me  in  an  unconsti- 
tutional strip  cell  (see  Federal  court  decision  of  1966  Jordan  v.  Fitzharris  out- 
lawing the  use  of  such  cells)  and  doesn't,  have  a  way  to  write.  Let  me  run  this 
down  to  you.  We  are  locked  up  back  here  in  these  strip  cells.  We  have  been  told 
that  we  don't  have  any  beefs  here  and  we  are  only  here  in  these  cells  because 
there  is  no  room.  But  everyday  a  cell  is  open  but  for  some  strange  reason  wre 
never  leave.  So  last  night  there  was  some  resistance  in  the  whole  building.  It 
was  just  noise.  I  didn't  make  any  noise,  but  this  morning  I  was  told  I  had  a 
beef,  also  B.B.  and  C.C.  So  they  take  three  inmates  out  and  put  A.A.  and  two 
other  blacks  in  and  gave  them  29  days  isolation,  29  days  no  yard  exercise,  and 
15  days  restricted  diet,  and  60  days  loss  of  privileges  .  .  .  for  making  noise. 
...  I  was  just  informed  that  I  have  another  beef  for  keeping  my  spoon  and 
tray  until  they  gave  A.A.  and  the  other  comrades  their  two  slices  of  bread.  They 
get  two  slices  of  bread  and  one  two  by  two  piece  of  dog  food  once  a  day.  The 
guards  didn't  want  to  give  them  bread  so  we  held  our  metal  in  our  cells  forcing 
them  to  give  them  some  bread. 


I  am  writing  this  letter  to  inform  you  that  today  a  brother  was  thrown  in  the 
hole.  We  went  to  the  committee  today.  I  don't  know  what  was  said,  but  when  he 
came  he  set  fire  to  his  cell,  the  brother  is  sick  in  the  mind  and  need  to  be  in 
the  hospital,  he  need  help.  The  guard  turn  the  waterhose  on  him  in  his  cell, 
then  put  him  in  the  hole  without  a  mattress  or  blankets.  He  can  not  read  or 
write  and  the  guards  know  it.  his  name  is .  I  feel  that  the  years  of  op- 
pression has  did  the  brother  mind  in  and  someone  need  to  help  him.  If  there  is 
anything  that  can  be  did  for  him,  it  will  be  appreciation  by  anyone  here. 


One  time  a  bunch  of  us  were  locked  in  the  Adjustment  Center,  when  late  one 
night  the  officers  brought  a  guy  in  and  locked  him  up.  Later  on.  about  mid- 
night, they  went  off  into  his  cell,  but  we  didn't  hear  any  noise,  so  we  thought 
the  guy  was  sick  or  something.  After  the  officer  left,  we  tried  to  call  him,  but 
we  couldn't  get  a  response,  so  we  all  went  to  sleep.  The  next  morning,  over  8 
hours  later,  some  officers  on  the  next  shift,  along  with  a  doctor,  opened  the 
guy's  cell,  and  when  they  brought  him  out.  we  could  see  his  eye  balls  on  his 
cheek,  his  tongue  on  his  chest,  his  face  purple,  and  the  Doctor  said  that  rigor 
mortis  had  set  in  and  that  the  guy  had  been  dead  over  8  hours.  The  night  be- 
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fore,  the  officers  counted  at  least  four  separate  times,  and  the  officer  had  served 
each  man  his  breakfast,  but  yet  no  officer  saw  this  guy. 


I  became  aware  at  approximately  2  o'clock  on  the  afternoon  of  January  25, 
1971,  that  someone  had  come  into  the  reception  area  of  the  Adjustment  Center 
from  the  Sally-Port  Area,  when  the  sound  of  a  key  in  a  lock  was  followed  by 
the  slam  of  the  heavy  doors  which  close  4A  off  from  the  rest  of  the  prison. 

I  recognized  the  sounds  made  by  chains  and  handcuffs  as  if  being  removed 
from  someone  in  the  reception  area.  I  heard  the  voice  of  the  prisoner  Thon 
Rodgers  talking  with  a  officer  as  they  stripped  him  down  for  the  routine  search 
every  inmate  receives  when  being  returned. 

I  heard  the  sound  of  squeaks  made  by  the  metal  detector  and  realized  from 
personal  experience  that  the  officers  were  running  it  over  the  inmates  naked  body 
as  they  visually  searched  for  anything  the  prisoner  might  have  concealed  in 
his  mouth,  hair,  or  other  recesses  of  his  body.  Again  I  heard  the  handcuffs  being 
replaced  as  thev  clicked  shut  Then  I  heard  the  rustle  of  papers  and  knew  from 
the  many  times  I'd  gone  to  the  Board  and  out  that  the  officers  were  now  search- 
ing the  Legal  Material  carried  by  the  inmate.  This  was  confirmed  a  few  moments 
later  when  I  heard  one  of  the  officers  say :  "Leave  one  of  the  envelopes  here."  I 
heard  the  inmate  very  respectfully  explain  that  the  envelope  contained  Legal 
papers  he  was  using  in  his  case,  but  the  officer  insisted,  as  if  trying  to  provoke 
an  argument,  that  he  leave  them. 

There  after,  I  heard  the  prisoner  reply :  "You're  not  taking  my  legal  papers? 
I  have  a  right  to  keep  them  with  me."  (Note :  In  1960,  the  California  Legislature 
prohibited  prison  officials  from  taking  or  destroying  a  prisoner's  legal  material.) 

At  this,  I  heard  the  officer's  voice  become  raised,  as  he  yelled :  "Give  me  that 
envelope,  Nigger."  I  noticed  the  prisoner's  voice  take  on  a  tone  of  fear  as  he 
replied :  "I'm  not  going  to  fight  you."  It  was  apparent  to  me  that  Rodgers  was 
being  surrounded  and  force  was  about  to  be  used  on  him.  Having  witnessed  many 
attacks  on  inmates,  I  could  sense  in  the  air  what  was  about  to  happen  and  in- 
stinctively jumped  up  and  looked  out  my  door  to  get  a  better  view  of  the  action. 
I  could  now  hear  the  unmistakable  sound  of  a  club  as  it  thunder  on  the  bear 
body  of  the  defenseless  prisoner:  "Thud,  Thud,  Thud." 

I  heard  the  Prisoner's  first  cry  of  pain,  followed  by  his  pleading  for  the  offi- 
cers to  stop  their  attack,  as  blow  after  blow  was  struck,  the  sound  of  the  club 
echoing  down  the  tier.  "Thud,  Thud,  Thud."  Then  I  .became  aware  of  other  offi- 
cer's joining  in  on  the  attack  as  I  heard  the  prisoner  strangling,  knowing  that 
someone  had  him  by  the  neck.  The  blows  continued  to  be  belted  out,  and  above 
the  cries  of  human  suffering  I  could  hear  other  inmates  helplessly  crying  out 
of  their  cells  to  "Leave  the  man  alone."  Over  this  I  could  hear  also  the  jeering 
voice  of  one  officer  hissing  : 

"Had  enough,  Nigger?  Had  enough?" 

The  struggle  didn't  stop  as  I  knew  they  had  their  victim  on  the  floor  and  were 
probably  kicking  in  his  ribs  as  I  have  seen  them  do  on  many  occasions. 

I  heard  more  clubbing  as  the  sound  of  the  handcuffs  were  again  clicking  and 
I  knew  they  were  being  tightened  tighter  on  his  wrists  and  must  now  be  cutting 
into  the  flesh.  I  heard  the  prisoner's  last  cry  of  pain  which  died  out  in  one  last 
gag  and  all  was  quiet. 

It  was  about  a  minute  later  that  the  gate  between  the  reception  area  and  the 
tier  was  opened  and  I  got  my  first  good  look  at  the  battered  and  bruised  body 
of  the  Black  Buck  with  his  hands  still  handcuffed  behind  his  back  being:  shoved 
by  Officers  Mallory,  Arnoul,  and  Lemmons  under  the  supervision  of  Sgt.  Williams. 
Officer  Lee  and  M.  T.  A.  Houston  stood  by  the  gate  as  the  voice  of  Correctional 
Counselor  Bartel  screamed  orders  to  lock  him  up.  Each  of  the  officers  past  close 
in  front  of  my  cell,  and  I  got  a  good  look  at  the  hatred  which  filled  their  faces. 
I  watched  as  they  pushed  Rodgers  bent  frame,  still  handcuffed,  into  cell  37  and 
onto  the  hard  concrete  floor. 

The  silence  was  broken  as  I  heard  the  cell  door  slam  shut  with  a  final  "clang". 

(Note:  Members  of  the  Prison  Law  Project  rendered  legal  assistance  to  all  of 
the  inmates  from  whose  letters  these  excerpts  were  taken.) 
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THE  "ADJUSTMENT  CENTER": 
CALIFORNIA'S  PRISONS  WITHIN  PRISONS 

By  Lynne  S.  Hollander 


Lynne  S.  Hollander  is  a  graduate  of  University  of  California  and 
Harvard  University  School  of  Education  with  a  B.A.  and  a  M.A.T.  in 
English.  Her  varied  career  has  included  work  with  the  Mississippi  Free- 
dom Party,  Boston  Friends  of  S.N.C.C.,  and  a  member  of  the  Executive 
Committee  of  the  Free  Speech  Movement.  Presently,  she  is  a  member 
of  the  Prison  Law  Project  and  is  involved  in  writing,  public  education 
and  fund-raising. 


After  two  centuries  of  apathy  and 
t  neglect,  public  attention  in  the 
United  States  has  recently  begun  to  focus 
on  conditions  in  the  correctional  institu- 
tions of  the  nation.  Chief  Justice  Warren 
Burger  has  described  America's  prison 
system  as  "the  most  neglected,  the  most 
crucial  and  probably  the  least  understood 
phase  of  the  administration  of  justice."' 
The  president  of  the  American  Bar  Asso- 
ciation, Edward  Wright,  has  asked  at- 
torneys to  make  prison  reform  an  issue 
of  the  highest  priority  in  the  coming 
year.2  Extensive  coverage  in  the  national 
media  has  been  given  to  the  scandalous 
conditions  existing  in  almost  all  of  the 
nation's  prisons  and  jails. 

Humane  concern  for  the  plight  of 
prisoners  has  been  only  a  part  of  the 
impetus  for  review  of  the  prison  system. 
Equally  important  has  been  the  realiza- 
tion of  the  social  costs  of  maintaining  a 
prison  system  which  does  little  to  deter 
crime  or  rehabilitate  offenders.  President 
Richard  Nixon  has  pointed  out,  "the 
United  States  is  operating  a  'crime  uni- 
versity' graduating  more  than  200,000 
hardened  criminals  a  year  .  .  .  It's  hard 
enough  to  catch  and  convict  a  criminal 
without  bearing  the  added  burden  of 
finding  him  a  worse  menace  to  society 
upon  his  release  from  prison."3  Numerous 
presidential  commissions  have  con- 
cluded, after  studying  the  matter,  that 


the  nation's  correctional  system,  as  now 
constituted,  seems  as  likely  to  produce 
criminals  as  to  correct  them.4 

The  California  prison  system,  long  re- 
garded as  highly  advanced  and  often  con- 
sidered the  best  in  the  nation,  has  not 
escaped  such  negative  judgments  nor  the 
turbulence  and  scandals  arising  in  pris- 
ons throughout  the  country.  A  study  of 
the  California  State  Assembly  Office  of 
Research  found  "empirical  evidence  of 
the  non-rehabilitative  nature  of  [Cali- 
fornia penal]  institutions  .  .  ."5  The  San 
Francisco  Chronicle,  the  Sacramento 
Bee,  the  Christian  Science  Monitor,  the 
Atlantic  Monthly,  and  a  host  of  smaller 
newspapers  and  magazines,  as  well  as 
major  television  and  radio  stations,  have 
presented  critical,  in-depth  coverage  of 
conditions  in  the  California  prison  sys- 
tem. Prisoners  have  tried  to  dramatize 
their  grievances  through  three  hunger 
strikes  at  Soledad  Correctional  Training 


1.  "For  Whom  the  Bell  Tolls,"  25  record  of  N.Y.C.B.A. 
14.  13   (supp.  March,   1970). 

2.  San  Francisco  Chronicle,  March   17.   1971. 

3.  Speech,  Moline,   Illinois,  October    10,   1968. 

4.  See  The  Challenge  of  Crime  and  a  Free  Society,  a  re- 
port by  the  President's  Commission  on  Law  Enforce- 
ment and  Administration  of  Justice  (1967),  Chapter  6: 
also  see  Task  Force  Report:  Corrections  (1967);  also 
Progress  Report  of  the  National  Commission  on  the 
Causes  and  Preventions  of  Violence  (1969). 

5.  Preliminary  Report  on  the  Costs  and  Effects  of  the 
California  Criminal  Justice  System  and  Recommenda- 
tions for  Legislation  to  Increase  Support  of  Local  Po- 
lice and  Corrections   Programs,    p. 88    (April,    1969). 
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Facility,  a  month  long  labor  strike  at 
Folsom,  a  week  of  demonstrations  at  San 
Quentin,  and  formation  of  a  union  and  a 
week  long  strike  at  California  Men's 
Colony  at  San  Luis  Obispo. 

Ninety-five  per  cent  of  the  inmates  in 
California's  prisons  will  be  returned  to 
society,  either  on  parole  or  upon  the  ex- 
piration of  their  sentences.6  The  experi- 
ences these  men  undergo  while  "doing 
their  time"  will  exert  a  critical  influence 
on  their  behavior  after  release  and  on 
their  desire  and  ability  to  lead  law-abid- 
ing and  constructive  lives.  Thus,  not  only 
the  convict,  but  the  general  public  as 
well  has  a  major  stake  in  what  happens 
behind  prison  walls.  From  the  hundreds 
of  letters  received  by  numerous  attorneys 
from  prisoners  throughout  the  state,  it  is 
clear  that  in  many,  perhaps  a  majority 
of  cases,  the  prisons  are  engendering  and 
aggravating  hatred  and  bitterness  among 
the  convicts,  rather  than  developing  at- 
titudes conducive  to  socially  desirable 
behavior. 


N. 


owhere  in  the  California  Correc- 
tional system  is  this  destructive  trend 
more  manifest  than  in  the  institution  of 
"Adjustment  Centers."  "Adjustment  Cen- 
ter" is  the  name  euphemistically  attached 
by  the  Department  of  Corrections  to  that 
area  of  the  prison  where  inmates  are 
kept  for  punishment  or  "institutional 
convenience."  Prisoners  in  the  Adjust- 
ment Centers  are  defined  as  being  in 
"isolation"  or  "segregation"  status.  Pris- 
oners and  correctional  officers  alike  call 
the  Adjustment  Center  "the  hole;"  re- 
porters have  labeled  them  "dangerous 
dungeons"7  and  "zoos."8  There  are  Ad- 
justment Centers  located  in  the  Califor- 
nia prisons  at  San  Quentin,  Folsom,  Sole- 
dad,  Vacaville,  Chino,  Tehachapi,  and, 
for  youthful  offenders,  at  the  Deuel  Vo- 
cational Institute  at  Tracy.  They  cur- 
rently house  about  720  inmates.  63% 
of  Adjustment  Center  inmates  are  black 
or  Chicano,  although  these  groups  com- 
prise only  45%  of  the  whole  prison  popu- 
lation.9 


Conditions  in  the  Adjustment  Centers 
range  from  extreme  to  total  sensory 
deprivation.  Cells  are  approximately  six 
feet  by  ten  feet  with  a  concrete  floor  and 
solid  concrete  walls  on  three  sides  (some 
have  a  very  heavily  screened  window  on 
one  wall).  The  fourth  wall  has  either  a 
solid  steel  door  with  a  smoll  slot  through 
which  meals  are  served  (the  flap  on  the 
slot  often  being  locked  by  guards  at 
other  times)  or  a  barred  door  covered 
with  heavy  steel  mesh.  The  cells  are 
often  filthy,  foul-smelling,  and  infested 
with  cockroaches  and  bedbugs.  The  in- 
mate sleeps  on  a  thin  cotton  pad  placed 
either  on  the  floor,  on  a  cement  pallet, 
or  on  rudimentary  and  often  broken 
springs. 

Each  inmate  eats  all  his  meals  alone 
in  his  cell.  The  diet  is  severely  monoto- 
nous, and  an  inmate  who  "wastes"  food 
or  "fails  in  other  ways  to  obey  the  rules" 
may  be  placed  on  an  even  more  restricted 
"special  isolation  diet."10  A  Folsom  Ad- 
justment Center  inmate  describes  the  iso- 
lation diet  this  way:  "The  inmates  in  the 
hole  call  the  stuff  they  feed  us  in  here  a 
dog  biskit  (sic).  It's  made  by  pressing 
left  over  foods  into  a  block  and  then  dry- 
ing it  out  and  cutting  it  into  3  by  5  inch 
squares,  you  get  2  per  day  —  with  one 
slice  of  bread.  I  don't  eat  the  stuff,  not 
solely  because  of  pride,  but  because  of 
the  smell  .  .  ." 

For  six  months,  a  year,  two,  even  five 
years  the  inmate  lives  in  his  Adjustment 
Center  cell  almost  continuously.  He  is 
caged  there  at  least  twenty-three  hours 
a  day  and  often  twenty-four.  He  is  sup- 
posed to  be  let  out  for  exercise  at  least 
one-half  hour  per  day  and  to  shower 
once  every  five  days,  but  frequently  he 
is  not  allowed  out  for  several  days  at  a 
time.  Most  of  his  personal  property  is 
taken  away  from  the  inmate.  His  canteen 
privileges    are    non-existent   or   severely 


6.  Ibid. 


7.  "Prisons  in  Crisis"  by   Bob  Williams,  Sacramento  Bee, 
Feb.    9.    1971. 

8.  "Men  Without   Hope"   by  Tom   Findley.  San  Francisco 
Chronicle.    March    17.    1971. 

9.  Note   7.    Supra. 

10.  Director's     Rule     4509(6),     California     Department     of 
Corrections. 
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limited.  He  is  deprived  of  most  reading 
material.  He  is  given  almost  no  recrea- 
tional, educational,  vocational  or  psycho- 
therapeutic program.  He  has  only  limited 
access  to  the  prison  physician  and  rarely 
obtains  adequate  medical  care.  (One  in- 
mate recently  sent  out  a  message  asking 
for  medical  attention  and  received  a  note 
back  telling  him  to  "call  for  help  when 
the  blood  is  V2  inch  thick  on  the  floor.") 
The  extreme  severity  of  the  physical 
conditions  and  restriction  of  experiences 
in  themselves  make  the  Adjustment  Cen- 
ters "emotion  charged  combustion 
chambers."11  But  the  situation  is  com- 
pounded by  the  inmates'  fears  of  cruelty, 
violence  and  brutal  treatment.  Inmates 
relate  that  their  personal  property  is  mu- 
tilated or  stolen  by  the  guards.  They 
claim  that  guards  throw  hot  coffee  on 
them.  They  describe  beatings  by  guards 
and  unwarranted  use  of  tear  gas  and 
mace.  They  assert  that  racial  hostility  is 
deliberately  provoked  and  fostered  by 
guards  and  staff,  both  as  an  expression 
of  their  own  racial  prejudice  and  as  a 
means  of  control;  as  illustration  they 
describe  numerous  "set-ups,"  wherein 
guards  leave  a  prisoner's  cell  door  open 
so  that  other  inmates,  known  to  be  hos- 
tile to  him,  can  attack  him  during  their 
exercise  period,  and  other  techniques  by 
which  conflict  is  provoked  between  dif- 
ferent racial  groups.     • 

Xhese  allegations  are  often  so  out- 
rageous as  to  defy  belief,  but  the  con- 
sistent and  repetitive  nature  of  the  reports 
seems  to  authenticate  them.  Whether  or 
not  every  one  is  true,  there  is  no  doubt 
but  that  the  inmates  live  in  constant 
anxiety  for  their  safety  and  well-being. 

The  former  chief  psychiatrist  at  Sole- 
dad,  Dr.  Frank  Rundle,  has  stated  of 
the  Adjustment  Centers:  "I  don't  think 
a  place  more  destructive  of  a  man's 
mental  health  could  be  devised  if  we 
tried."12  Dr.  Robert  Coles,  well-known 
research  psychiatrist  and  author,  has 
claimed  that  O-Wing  at  Soledad  exhibits 
a  more  extreme  degree  of  deprivation 
than  any  of  the  jails  he  has  visited  in 


Georgia  and  Mississippi.  It  is  estimated 
that  at  least  25  to  30%  of  Adjustment 
Center  inmates  are  mentally  ill  to  a 
severe  degree  and  in  need  of  hospitaliza- 
tion and  treatment,  rather  than  the  extra- 
confinement  and  deprivation  of  the  Ad- 
justment Center.  Other  inmates  are 
driven  to  extreme  emotional  disturbance 
by  the  conditions  of  life  in  the  Adjust- 
ment Center.  Reporter  Bob  Williams  has 
described  the  following  scenes  as  "stick- 
ing in  his  mind"  after  seeing  some  of 
the  inmates  during  his  visit  to  "the  hole:" 

First,  the  screaming  men.  The  sound 
of  a  man  screaming  and  screaming  is  ter- 
rifying and  unforgettable.  In  many  of 
these  AC's  the  men  seldom  stop  screaming. 
.  .  .  Then  there  is  the  sight  of  men  wearing 
only  shorts,  pacing  rapidly  back  and  forth, 
back  and  forth  in  their  cells  in  a  frantic 
frenzy  of  aimless  activity.  Quietly  going 
nowhere  —  fast.  And  the  men  with  dozens 
of  deep,  scab-covered  cuts,  apparently  self- 
inflicted  with  pieces  of  glass.  And  the 
desperate  man  who  just  hanged  himself  in 
his  cell  .  .  .  And  more.  Much,  much  more. 
Yet  the  rage  subsided  suddenly  when  I 
would  thrust  out  my  hand  and  called  one 
by  name.  Caught  off  guard  he  shook 
hands  and  became  human  for  a  moment  or 
two.  On  several  occasions  men  began  to 
sob  as  they  tried  to  describe  the  place 
to  me.13 

The  effects  of  isolation,  monotony, 
and  sensory  deprivation  are  well  known. 
As  one  of  the  many  researchers  in  the 
field,  Dr.  Herbert  Leiderman  of  Harvard 
Medical  School,  has  stated,  "Social  iso- 
lation and  restriction  of  sensations  can 
produce  profound  mental  aberrations  in 
man."  He  notes  that  a  constant  stimulus 
is  considered  equivalent  to  absence  of 
stimulation.14  (Both  conditions  are  pres- 
ent in  the  Adjustment  Centers.)  Prison- 
ers of  war  recently  returned  from  North 
Vietnam  report  that  "the  isolation  and 
monotony  of  the  prison  .  .  .  surpasses  in 
psychological  horror  and  human  deg- 
radation all  the  beatings  and  rats  and 


11.  "Prisons  in  Crisis'"  by  Bob  Williams.  Sacramento  Bee, 
Feb.  9.    1971. 

12.  Editorial.  Sacramento  Bee.  Feb.   22.    1971. 

13.  Note    11.   Supra. 

14.  "Man  Alone:  Sensory  Deprivation  and  Bhavioral 
Change,"  Corrective  Psychiatry  and  Journal  of  Social 
Therapy,  Vol.  8,  No.   2.  2nd  Quarter,   1962. 
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diarrhea."  They  add  "if  you  think  only 
in  terms  of  physical  torture  you  miss  the 
subtlety  of  what  we  mean  by  inhumane 
treatment."15 

All  authorities  recognize  that  punitive 
segregation  is  a  potent  weapon  and  may 
have  disastrous  consequences.16  Putting 
an  inmate  in  the  Adjustment  Center  can- 
not be  considered  a  mere  regulation  for 
safe  custody  of  prisoners,  but  one  which 
can  cause  mental  illness,  induce  suicidal 
tendencies,  and  drastically  interfere  with 
the  possibility  of  rehabilitation.  United 
States  District  Court  Judge  George  B. 
Harris  recognized  this  fact  when  he  out- 
lawed the  use  of  strip  cells  as  then  main- 
tained at  Soledad  Prison,  commenting: 
"[this]  type  of  confinement  .  .  .  results 
in  a  slow-burning  fire  of  resentment  on 
the  part  of  the  inmates  until  it  finally 
explodes  in  open  revolt,  coupled  with 
their  violent  and  bizarre  conduct."17 
Similar  consequences  were  noted  by  Bob 
Williams  who  saw  the  Adjustment  Center 
as  "filled  with  caged,  angry  screaming 
men"  under  "almost  unbearable  psycho- 
logical pressures  created  by  a  repressive, 
mentally  destructive  environment."  One 
inmate,  "a  black  youth  of  20  with  the 
face  of  a  man  almost  twice  his  age,  whis- 
pered to  him,  'If  you  bastards  are  ever 
stupid  enough  to  let  me  out  of  here  I'll 
kill  all  of  you  for  this'  . ..  .  Then  he  cried 
uncontrollably,  clenching  the  bars  in 
both  fists."18 

In  this  context,  the  concept  of  rehabili- 
tation is  ludicrous;  the  question  becomes 
the  even  more  basic  one  of  "elemental 
concepts  of  decency."19  Yet,  as  now  oper- 
ating in  the  state  of  California,  this  dras- 
tic device  for  control  and  punishment  is 
being  unjustifiably  and  needlessly  used 
in  at  least  80%  of  cases.  It  is  estimated 
that  perhaps  only  20%  of  Adjustment 
Center  inmates  are  truly  violent.  25  to 
30% ,  as  stated  above,  are  considered 
mentally  ill.  Of  the  remainder,  some  are 
confined  for  their  own  "protection," 
some  for  medical  observation  or  "pend- 
ing investigation"  for  an  alleged  in-prison 
offense,  and  the  rest,  the  majority,  for 
disobeying  some  disciplinary  rule.20 
These  may  include  "disrespect  for  au- 


thority" or  "refusing  to  work,  shave  or 
participate  in  .  .  .  education  and  voca- 
tional activities,"21  Many  Adjustment 
Center  inmates  are  politically  oriented 
prisoners,  particularly  blacks  but  recent- 
ly including  Chicano  and  white  inmates, 
who  are  being  isolated  for  "agitation" 
(which  often  means  merely  the  posses- 
sion of  political  literature). 

l^i  o  procedures  exist  to  safeguard 
the  rights  of  inmates  and  limit  the  use  of 
the  Adjustment  Center  to  those  prison- 
ers who  truly  pose  a  danger  to  other  in- 
mates or  prison  personnel.  Prisoners  sent 
to  the  Adjustment  Center  "pending  in- 
vestigation" or  for  medical  observation 
receive  no  hearing  at  all.  Those  confined 
for  disciplinary  reasons  are  "sentenced" 
by  a  disciplinary  committee  which  even 
some  prison  personnel  regard  as  a  "kan- 
garoo court."22  Because  the  hearing  of- 
ficers are  in  the  same  chain  of  command 
as  are  the  guards  who  file  the  complaints, 
the  committee  hardly  constitutes  an  im- 
partial tribunal.  The  inmate  receives  no 
prior  written  notice  of  the  charges 
against  him  and  the  circumstances  sur- 
rounding the  complaint.  He  is  not  al- 
lowed to  confront  or  cross-examine  wit- 
nesses against  him.  He  is  not  allowed  to 
call  witnesses  to  testify  in  his  behalf.  He 
is  not  allowed  to  have  an  attorney  or 
other  person  represent  him  before  the 
committee.  The  committee  is  not  re- 
quired to  give  a  decision  based  on  sub- 
stantial evidence  or,  indeed,  on  any  evi- 
dence at  all.  The  whole  hearing  process 
usually  takes  no  more  than  five  minutes. 
The  inmate  who  is  being  sent  to  the  Ad- 
justment Center  on  "administrative  seg- 
regation" status,  rather  than  for  violat- 


15.  Sacramento  Bee,   p.   El,   Dec.   6,    1970. 

16.  American  Correctional  Association  Manual  of  Correc- 
tional Standards,  413  (1966). 

17.  Jordan  v.  Fitzharris,  257  F.  Supp.  674  (N.D.  Cal. 
1966).  Although  some  of  the  worst  excesses  of  the  strip 
cells  were  eliminated  as  a  result  of  this  suit,  the  basic 
conditions  remain  unchanged  in  both  those  cells  and  the 
rest  of  the  Adjustment  Center. 

18.  "Prisons  in  Crisis,"  Sacramento  Bee,  Feb.   9,   1971. 

19.  Note   17,  Supra. 

20.  Note   18,  Supra. 

21.  Ibid. 

22.  "Men  Without  Hope"  by  Tom  Findley,  San  Francisco 
Chronicle,   March   17,   1971. 
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ing  a  particular  rule,  receives  a  similar 
"hearing"  before  a  "classification  com- 
mittee." In  such  cases  no  offense  need 
even  be  alleged,  and  the  inmate  is  con- 
fined to  the  Adjustment  Center  for  an 
indeterminate  period  of  time. 

These  denials  of  procedural  protec- 
tions repeatedly  produce  flagrant  in- 
justices. Several  examples  of  typical 
cases  demonstrate  this: 

Inmate  D.  B.  entered  the  prison  sys- 
tem at  the  Reception  Guidance  Center 
at  Chino  for  thirty  day  examination.  He 
was  given  pills  to  help  him  get  to  sleep 
and  ease  tension.  He  received  no  other 
medication.  On  August  14,  1970  he  was 
transferred  to  the  North  Facility  at  Sole- 
dad.  He  remained  there  only  one  day 
before  he  was  called  into  the  Captain's 
office.  He  was  asked  if  he  had  received 
medication  while  at  Chino,  and  he  ad- 
mitted he  had.  Immediately  afterward, 
the  inmate  was  transferred  to  the  Adjust- 
ment Center  for  observation  by  the  hos- 
pital psychiatrist.  He  remained  in  the 
Adjustment  Center  for  several  months 
without  ever  being  seen  by  the  doctor. 

Inmate  R.  C.  was  diagnosed  as  insane 
by  three  psychiatrists.  However,  he  was 
kept  in  the  Adjustment  Center  at  Sole- 
dad  for  several  years  before  attorneys 
succeeded  in  having  him  transferred  to 
the  Medical  Facility  at  Vacaville. 

Inmate  M.  S.  was  fully  acquitted  by 
a  Monterey  Superior  Court  of  having  as- 
saulted a  prison  guard  at  Soledad.  Upon 
being  transferred  to  San  Quentin,  this 
inmate  was  told  by  the  San  Quentin  pris- 
on classification  committee  that  it  didn't 
care  what  the  jury  had  decided;  the  pris- 
on committee  had  found  him  guilty  and 
he  would  be  put  in  the  Adjustment  Cen- 
ter for  two  or  three  years. 

Inmate  J.  R.,  sentenced  for  six  months 
to  five  years  for  involuntary  manslaugh- 
ter by  auto  vehicle,  was  in  the  North  Fa- 
cility at  Soledad  for  two  weeks.  At  that 
time,  friction  developed  in  the  prison 
between  a  group  of  Black  Muslims  and 
a  group  of  Black  Nationalists.  J.  R. 
made  an  attempt  to  keep  the  situation 
peaceful  by  bringing  the  two  groups  to- 
gether. He  was  charged  with  "agitating" 


and  was  given  fifteen  days  in  the  Adjust- 
ment Center.  Three  months  later,  this 
inmate  was  again  charged  with  "agitat- 
ing" and  "inciting  to  riot" — he  had  been 
speaking  to  a  group  of  blacks  in  the  exer- 
cise yard.  In  his  possession  guards  found 
what  they  called  "hate  literature."  This 
consisted  of  a  book  by  Elijah  Muham- 
med  and  notes  on  other  books  such  as 
Crisis  in  Black  and  White  by  Charles  Sil- 
berman,  Before  the  Mayflower  by  Lerone 
Bennett,  and  The  Lessons  of  History  by 
Will  Durant.  He  was  sent  to  the  Adjust- 
ment Center  for  six  months  as  a  result. 

At  the  expiration  of  this  punishment, 
inmate  J.  R.  was  returned  to  the  general 
population  for  only  three  hours  before 
being  sent  back  to  the  Adjustment  Cen- 
ter. During  the  three  hours  he  had  done 
nothing  for  which  he  could  be  punished. 
He  spent  the  next  three  months  in  the 
Adjustment  Center.  (J.  R.  believes  he 
was  recommitted  for  his  original  offense 
of  "agitating"  and  had  been  released 
only  because  prison  authorities  did  not 
want  the  period  of  his  stay  in  the  Ad- 
justment Center  to  be  too  long  for  a 
single  offense.) 

After  being  returned  to  the  general 
population,  J.  R.  was  repeatedly  thrown 
into  the  Adjustment  Center  for  short 
periods  for  "suspicion;"  sometimes  he 
was  told  of  what  he  was  suspected,  some- 
times he  wasn't.  On  several  occasions, 
he  was  found  in  violation  of  a  regulation 
which  prohibited  more  than  four  blacks 
from  congregating  at  one  time.  Over  the 
next  four  years,  J.  R.,  who  was  trans- 
ferred to  San  Quentin  and  then  to  Fol- 
som,  was  repeatedly  put  into  the  Ad- 
justment Center  for  various  charges,  in- 
cluding, several  times,  wearing  his  hair 
too  long.  At  no  time  was  he  ever  accused 
of  committing  a  violent  act  against  any 
prisoner  or  guard,  nor  did  any  demon- 
strations or  disturbances  ever  take  place 
as  a  result  of  his  alleged  "agitation." 

J.  R.  will  be  released  from  prison  in 
August,  1971,  his  sentence  having  ex- 
pired. The  Adult  Authority  consistently 
refused  to  parole  him  because  of  his 
record  as  an  "agitator."  There  is  no  way 
to  describe  his  stay  in  prison  as  "re- 
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habilitative;"  on  the  contrary,  the  prac- 
tice of  segregating  him  for  acts  which 
threatened  the  security  of  no  one  has 
only  embittered  him  and  made  him  less 
likely  to  adjust  when  he  returns  to  so- 
ciety. His  case  is  not  at  all  unique. 


Hhson  authorities  throughout  the 
country  have  rejected  the  extended  and 
arbitrary  use  of  punitive  segregation  in 
the  "hole"  so  commonly  practiced  in 
California.  The  American  Correctional 
Association's  Manual  of  Correctional 
Standards  states  that,  ordinarily,  puni- 
tive segregation  should  not  exceed  fif- 
teen days.23  The  American  Law  Insti- 
tute's Model  Penal  Code  would  allow 
segregation  only  "for  a  serious  or  fla- 
grant breach  of  the  rules  determined 
after  careful  proceedings,  for  a  period  of 
thirty  days."24  The  Special  Committee  on 
Correctional  Standards,  appointed  by 
the  President's  Commission  on  Law  En- 
forcement and  Administration  of  Justice, 
recommends  that  "confinement  to  disci- 
plinary quarters  should  be  for  short 
periods  and  should  not  exceed  thirty 
days."25  Behind  these  recommendations 
is  the  proposition  that  where  an  inmate 
does  not  respond  quickly  to  punitive 
segregation,  other  techniques  should  be 
tried  —  more  exposure  to  treatment  per- 
sonnel, experimentation  with  work  pro- 
grams, transfer  to  a  different  institution, 
etc.26  The  considered  opinion  of  recog- 
nized correctional  authorities  is  that  pro- 
longed segregation  is  not  only  ineffective 
but  serves  to  embitter  the  inmate  and 
diminish  the  likelihood  of  his  rehabilita- 
tion. 

It  is,  therefore,  clearly  imperative  that 
great  caution  <md  restraint  be  exercised 
in  assigning  an  inmate  to  the  Adjustment 
Center  and  that  such  assignment  be  for 
shortest  amount  of  time  possible.  In 
California,  however,  the  contrary  is  true" 
—  inmates  are  often  sent  to  the  Adjust- 
ment Center  for  unduly  extended  periods 
of  time  and  for  arbitrary  and  trivial  rea- 
sons —  for  reasons  not  of  institutional 
security,  but  of  mere  convenience  (if  not 
vindictiveness).  With  its  harsh  conditions 


of  existence,  the  Adjustment  Center  sys- 
tem is  perhaps  the  most  outrageous  fea- 
ture of  the  state's  correctional  institu- 
tions. 

It  is  also  probably  the  most  difficult 
to  change,  for  the  threat  of  "the  hole" 
is  the  source  of  prison  officials'  power, 
or  so  they  believe.  The  worse  the  Ad- 
justment Center,  the  easier  the  commit- 
ment process,  the  more  effective  it  is  as 
a  weapon,  bludgeoning  the  convicts  into 
passivity,  docility,  and  submissiveness. 
The  constant  roadblocks  erected  in  the 
path  of  a  Soledad  psychiatrist  who  at- 
tempted to  treat  Adjustment  Center  in- 
mates in  a  therapeutic,  rather  than  puni- 
tive manner,  the  opposition  to  suits  call- 
ing for  due  process  in  disciplinary  pro- 
ceedings, and  the  obvious  hostility  to- 
wards attorneys  representing  Adjustment 
Center  inmates,  are  all  evidence  of  a 
great  resistance  to  any  changes  in  the 
Adjustment  Centers  which  would  limit 
staffs  power  or  improve  conditions  for 
the  prisoners.27  Yet  the  effort  to  radically 
improve  the  Adjustment  Centers  must 
be  made  and  may  ultimately  be  success- 
ful. At  the  present  time,  no  irrefutable 
claim  can  be  made  for  the  superiority 
of  a  single  strategy  —  the  battle  should 
be  waged  on  many  fronts.  This  article 
can  suggest  and  only  briefly  describe 
some  possible  avenues  of  reform. 

A  he  first,  and  in  many  ways  the  most 
attractive  alternative,  is  through  the 
courts.  Some  students  of  the  problem 
have,  in  fact,  already  asserted  that,  de- 
spite the  many  problems  inherent  in  re- 
form through  judicial  proceedings,  liti- 
gation is  the  one  hope  for  immediate  and 
effective  action.28  The  judiciary  has  been 
traditionally  reluctant  to  interfere  with 


23.  p.   414-415,   418    (1966). 

24.  Proposed  Final   Draft,   304.7(3),   (1962). 

25.  Task    Force    Report,    Corrections.    IV   If,    (1967). 

26.  Manual  of  Correctional  Standards,  p. 413. 

27.  Dr.  Frank  Rundle  was  finally  fired  in  May  1971  when 
he  refused  to  turn  over  confidential  files  on  a  mainline 
inmate  accused  of  murdering  an  employee;  this  however, 
was  only  the  last  in  a  series  of  battles  caused  by  em- 
ployees' resentment  of  the  psychiatrist  for  "being  on 
the  side  of  the  inmates." 

28.  Schultz.  The  Role  of  the  Eighth  Amendment  In  Prison 
Reform,  38  University  of  Chicago  Law  Review,  647 
(Spring   1971). 
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the  operations  of  the  prison  system,  main- 
taining, under  the  "hands  off  doctrine, 
that  the  difficult  task  of  handling  con- 
victed criminals  should  be  left  to  those 
with  expert  knowledge  in  the  field  — 
prison  administrators.29  However,  in  re- 
cent years,  a  number  of  judges,  shocked 
by  the  flagrant  abuse  of  human  rights 
within  the  prisons,  have  begun  to  over- 
come that  reluctance,  and  this  area  of 
the  law  seems  ready  for  expansion.  A 
thorough  discussion  of  the  history  of  liti- 
gation on  behalf  of  prisoners,  and  the 
potential  for  future  litigation,  can  be 
found  in  Establishing  the  Rule  of  Law  in 
Prisons:  A  Manual  for  Prisoners'  Rights' 
Litigation  by  William  Bennett  Turner.30 
Three  suits  are  currently  pending  (June, 
1971)  in  California  challenging  the  ad- 
ministrative and  disciplinary  proceedings 
by  which  men  are  assigned  to  the  Adjust- 
ment Centers.31  These  suits  ask  for  the 
establishment  of  traditional  due  process 
guarantees  and  procedures  in  the  hear- 
ings. 

Whatever  the  outcome  of  present  liti- 
gation, a  massive  legal  presence  in  the 
Adjustment  Centers,  in  the  form  of  con- 
cerned attorneys  and  law  students,  would 
be  greatly  desirable.  Challenges  to  the 
lack  of  procedural  safeguards,  to  viola- 
tions of  first  amendment  rights,  to  the 
over-all  conditions  of  Adjustment  Cen- 
ter life  as  constituting  cruel  and  unusual 
punishment,  as  well  as  criminal  defenses 
based  on  the  diminished  capacity  theory, 
may  all  be  helpful.  Moreover,  the  avail- 
ability of  attorneys  to  A.C.  inmates  in 
itself  may  serve  to  curb  the  most  extreme 
and  blatantly  lawless  practices  of  the 
prison  staff.  A  convict  with  access  to  an 
attorney  has  at  least  a  slightly  greater 
degree  of  power  than  a  convict  who  is 
totally  isolated  (or  one  who  has  only 
relatives  —  most  of  whom  have  hitherto 
been  equally  powerless  because  of  race 
and  poverty  —  to  fight  for  his  rights  and 
his  safety). 

Another  obvious  method  for  achiev- 
ing reform  is  legislative  action.  State 
Senator  Mervyn  Dymally  and  Assembly- 
man John  F.  Dunlap  have  introduced  a 


bill  in  the  1971  California  legislature 
which  would  make  drastic  changes  in  the 
Adjustment  Center  and  in  the  processes 
for  assigning  inmates  to  isolation  or  seg- 
regation.32 The  bill  would  forbid  placing 
a  prisoner  in  "the  hole"  unless  he  had 
committed,  or  was  likely  to  commit, 
serious  violent  misconduct.  The  prisoner 
would  have  a  right  to  prior  written  notice 
of  charges,  the  right  to  call  witnesses  in 
his  behalf,  the  right  to  cross-examine,  and 
the  right  to  assistance  by  a  law  student, 
chaplain,  staff  member,  or  other  inmate. 
No  prisoner  could  be  confined  in  the 
Adjustment  Center  for  more  than  30 
consecutive  days  or  for  more  than  60 
days  in  any  six  month  period  without  a 
court  order,  issued  only  after  hearings 
with  private  or  appointed  counsel  for  the 
prisoner,  declaring  that  the  prisoner's 
presence  in  the  general  population  would 
endanger  his  life  or  the  lives  of  others. 
Moreover,  the  bill  requires  the  prison  to 
provide  Adjustment  Center  inmates  with 
three  hours  of  daily  exercise,  recreation- 
al, educational,  and  therapy  programs, 
library  facilities,  and  frequent  medical 
attention.  It  forbids  punishing  inmates 
by  depriving  them  of  the  regular  diet, 
bedding,  or  hygienic  implements. 

As  of  this  writing,  hearings  had  not 
yet  begun  on  the  bill.  It  faces  the  diffi- 
culties inherent  in  all  attempts  at  legis- 
lative reform  of  the  correctional  system. 
Legislatures  are  sensitive  to  public  opin- 
ion; public  opinion  has  not,  in  the  past, 
been  sympathetic  to  prison  reform.  (The 
public  appears  to  be  changing  and  may, 
in  fact,  now  be  ahead  of  its  representa- 
tives on  this  issue).  Additionally,  prison- 
ers and  the  small  prison  reform  groups 
which  lobby  on  their  behalf  have  lacked 
the  economic  and  political  power  neces- 
sary for  influencing  legislative  action.33 


29.  For  further  discussion  of  pronouncements  of  this  doc- 
trine, see  Beyond  Ken  of  the  Courts:  A  Critique  of 
Judicial  Refusal  to  Review  the  Complaints  of  Convicts, 
72  Yale   Law  Journal.   506    (1963). 

30.23   Stanford   Law   Review,  473    (1971). 

ll.Blys  v.  Craven.  Sup.  Court  of  Calif.,  Co.  of  Sacra- 
mento, No.  211720;  Clutchette  v.  Procunier.  No.  C-70 
2576    (N.D.   Cal.) 

32.  SB   1610  and  AB  2904. 

33.  For  further  discussion  of  this  subject,  see  Schultz,  The 
Role  of  the  Eighth  Amendment  in  Prison  Reform,  38 
Univ.   of  Chicago   L.R.,   647    (Spring    1971). 
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Ahe  possibility  of  meaningful  reform 
through  administrative  action  —  that  is, 
by  the  Department  of  Corrections  itself 
—  while  not  likely,  cannot  be  ruled  out 
as  impossible,  especially  if  the  Depart- 
ment comes  under  intense  pressure  from 
the  public.  If  professional  and  civic 
groups  were  to  seek  admission,  vigorous- 
ly and  persistently,  to  the  Adjustment 
Centers,  were  to  demand  investigations, 
were  to  flood  their  legislators  and  the 
press  with  letters  concerning  conditions 
in  the  A.C.'s,  it  is  possible  that  the  De- 
partment might  ultimately  yield  and 
permit  at  least  minimal  reforms  in  the 
Adjustment  Center  system.  There  are 
few  individuals  within  Corrections  who 
are  shocked  and  disgusted  by  the  present 
conditions;  their  personal  desires  and 
their  influence  can  be  strengthened  by 
the  support  of  the  public.  And,  ultimate- 
ly, no  reform  measures  —  whether  or- 
dered by  the  courts  or  passed  by  the 
legislature  —  can  be  implemented  with- 
out real  and  substantial  cooperation  on 
the  part  of  prison  employees,  with  firm 
enforcement  from  the  top  down. 

Finally,  a  source  for  change  in  the 
Adjustment  Center  lies,  of  course,  with 
the  convicts  themselves.  It  is  too  early  to 
judge  yet  whether  prisoners  can,  indeed, 
build  themselves  into  a  powerful  class 
—  traditionally,  they  have  not  only  been 
unorganized  and  fragmented  (a  condi- 
tion which  authorities  encourage),  but 
their  recent  atempts  at  unified  action 
have  not  won  immediate  gains.  The  work 
stoppages  during  the  past  year  at  Fol- 
som,  California  Men's  Colony  (San 
Luis  Obispo),  and  Susanville,  and  the 
hunger  strikes  in  the  Soledad  and  Fol- 
som  Adjustment  Centers,  while  dramatic- 
ally successful  in  the  degree  of  unity  and 
support  that  they  achieved,  did  not  re- 
sult in  swift  resolution  of  any  grievances, 
and  prison  officials  were  able  to  resist 
all  calls  for  negotiations  with  the  convicts 
or  their  representatives. 

Yet  the  prisoners  have  built  two  per- 
manent organizations  —  the  Prisoner's 
Legal  Union  and  the  California  Prison- 
ers' Union  —  with  which  to  struggle  for 


recognition  of  their  right  to  organize  and 
to  bargain  for  improved  conditions.  At- 
torneys can  be  a  useful  adjunct  in  this 
fight  to  secure  a  right  which  all  other 
groups  in  this  society  enjoy,  just  as  early 
labor  lawyers,  before  the  passage  of  the 
Labor  Relations  Act,  protected  fledgling 
unions  and  individuals  arrested,  prose- 
cuted, and  imprisoned  for  union  activity. 
In  the  prison  setting,  this  would  include 
fighting  reprisals  against  inmate  organiz- 
ers and  members,  such  as  transfers,  loss 
of  jobs,  assignments  to  the  A.C.,  or  even 
beatings  and  set-ups. 

The  shortsighted  refusal  of  prison  of- 
ficials to  respond  to  peaceful  attempts  by 
convicts  at  achieving  resolution  of  griev- 
ances, and  Corrections'  continuing  prac- 
tices of  brutality,  have  driven  some  pris- 
oners to  violently  attack  the  system  and 
its  representatives.  The  frequent  stab- 
bings  at  Soledad,  particularly  in  the  A.C., 
and  the  publicity  surrounding  those  acts, 
has  resulted  in  a  greater  change  than  any 
of  the  non-violent  protests  by  prisoners 
and  non-prisoners:  the  closing  of  Sole- 
dad's  Adjustment  Center.  Apparently, 
the  prison  administration  chooses  to 
reinforce  the  idea  that  nothing  can 
change  without  violence. 

A  state  prisoner  does  not  begin  with 
much.  He  is  confined  behind  foreboding 
walls,  far  from  family  and  friends.  He 
is  deprived  of  normal  sexual  relation- 
ships. He  has  no  freedom  of  movement. 
He  has  no  privacy,  and  every  detail  of 
his  daily  existence  is  closely  watched  by 
his  guards.  The  effects  of  incarcerating 
him  in  the  Adjustment  Center,  where  he 
is  locked  in  his  cell  all  day,  where  he  is 
deprived  of  his  possessions,  where  he  is 
denied  all  social  activities,  where  he  is 
prevented  from  participating  in  programs 
which  might  educate  him  for  an  existence 
in  the  outside  world,  where  he  is  deprived 
of  medical  care  for  physical  and  emo- 
tional problems,  where  he  is  subjected 
to  an  environment  of  constant  noise, 
filth,  and  terror,  where  he  is  less  likely 
to  be  considered  for  parole  by  the  Adult 
Authority,  are  devastating.  We  can  no 
longer  tolerate  this  waste  of  human  life. 
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F. 

Sample  of  California  Department  of  Corrections  Form  263 

Notice  of  Complaint 
Date  :  October  12,  1971. 

1.  you  are  hereby  notified  that  a  written  complaint  has  been  filed  against 
you.  A  copy  of  the  complaint  is  attached  hereto  or  the  charge (s)  against  you 
listed  hereon. 

2.  A  hearing  on  the  charge(s)  will  be  held  at  California  Mens  Colony — East 
Facility  on  the  12  day  of  October  1971,  or  as  soon  thereafter  as  the  matter  can  be 
heard. 

3.  At  that  time,  the  Adult  Authority  or  its  representatives  committee  of  prison 
officials,  as  provided  by  the  California  Penal  Code  and  Adult  Authority  Reso- 
lutions, will  conduct  a  hearing  to  determine  your  guilt  or  innocence,  and  when 
applicable,  a  determination  will  be  made  regarding: 

(a )  Revocation  of  parole  ( Sec.  3060  P.C. ) 

(b)  Forfeiture  of  credits  ( Sec.  2923  P.C. ) 

(c)  Refixing  of  term  ( Sec.  3020  P.C. ) 

CHARGE(S) 

D-1201  pertaining  to  Inmate  Behavior. 

California  Adult  Authority, 
Classification  and  Parole  Representative. 

I  hereby  acknowledge  receipt  of  a  copy  of  the  complaint  specified  above  or 
attached  hereto  and  a  copy  of  the  foregoing  notice  of  hearing. 

Dated  October  12,  1971. 

Notice  to  Parole  Violators  :  By  virtue  of  Adult  Authority  Resolutions  when 
parolees  are  suspended,  terms  are  refixed  at  the  maximum,  and,  on  commitments 
received  prior  to  January  1,  1948,  credits  for  the  semi-annual  period  are  dis- 
allowed. 


G. 

United  States  District  Court,  for  the  Northern  District  of  California 

(No.  C-70  2497  AJZ) 

John  Wesley  Cluchette,  et  al.,  plaintiffs, 

v. 

Raymond  K.  Procunier,   et   al.,   defendants. 

Memorandum  Opinion  and  Order 

(June  21,  1971) 
memorandum  opinion  and  order 

This  civil  action  is  brought  pursuant  to  42  U.S.C.  Section  1983  to  seek  relief 
for  state  prisoners  from  alleged  deprivation  of  their  constitutional  rights  secured 
by  the  due  process  and  equal  protection  clauses  of  the  14th  amendment  by  state 
prison  officials  in  prison  disciplinary  hearings.  More  specifically,  they  allege 
that  the  procedures  by  which  charges  of  violations  of  prison  rules  are  adjudicated 
do  not  contain  sufficient  due  process  safeguards,  consistent  with  the  nature  of 
the  potential  punishment,  to  meet  the  standards  of  the  14th  amendment.  Plaintiffs 
seek  a  declaratory  judgment,  preliminary  and  permanent  injunctive  relief  and 
damages  for  plaintiff  Cluchette. 

The  complaint  was  filed  on  November  20,  1970.  On  the  same  day,  the  court 
issued  an  order  to  defendants  requiring  them  to  show  cause  why  a  preliminary 
injunction  should  not  be  granted  enjoining  certain  disciplinary  proceedings  and 
punishments. 

On  December  3,  1970,  plaintiffs  filed  an  amended  complaint.  Plaintiffs  bring  this 
action  on  their  own  behalf  and,  pursuant  to  Rule  23(b)  (1)  and  Rule  23(b)  (2) 
of  the  Federal  Rules  of  Civil  Procedure,  on  behalf  of  all  other  inmates  of  San 
Quentin  State  Prison  affected  by  the  disciplinary  practices  and  punishments 
challenged  in  this  case. 
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On  December  4,  1970,  a  hearing  was  conducted  on  plaintiff's  motion  for  a  pre- 
liminary injunction.  At  the  hearing  plaintiffs  called  Mr.  John  Apostol,  a  program 
administrator  employed  by  defendants  at  San  Quentin  Prison.  In  addition,  cer- 
tain documentary  evidence  was  introduced  and  the  court  requested  that  the 
parties  tile  briefs  on  the  issues. 

INTRODUCTION 

At  the  heart  of  this  case  lies  the  serious  question  of  the  extent  to  which  federal 
courts  should  intervene  in  the  administration  of  state  prisons  generally,  and 
the  procedures  for  maintenance  of  discipline  more  specifically.  Traditionally,  this 
area  has  been  relatively  free  from  court  intervention,  absent  unusual  circum- 
stances. See,  e.g.,  Snow  v.  Gladden,  338  F.2d  999  (9th  Cir.  1964).  However,  it  is 
well  settled  that  "a  prisoner  of  the  state  does  not  lose  all  his  civil  rights  during 
and  because  of  his  incarceration.  In  particular,  he  continues  to  be  protected  by 
the  due  process  and  equal  protection  clauses  which  follow  him  through  the 
prison  doors,"  Jackson  v.  Bishop,  404  F.2d  571,  576  (8th  Cir.  1968)  (Blackmun. 
Cir.J.).  Violations  of  these  rights  are  cognizable  in  federal  courts  under  28 
U.S.C.  §  1983.  Cooper  v.  Pate,  378  U.S.  546  (1964). 

Recently,  federal  courts  have  subjected  state  prisons  to  increasingly  stricter 
scrutiny.  In  Jordan  v.  Fitzharris,  257  F.  Supp.  674  ( X.D.  Cal.  1966),  Judge  Har- 
ris of  this  court  held  that  certain  conditions  in  the  California  State  Penitentiary 
at  Soledad  were  in  violation  of  the  "cruel  and  unusual  punishment"  clause  of  the 
eighth  amendment.1  A  three-judge  court  of  this  district  ruled  that  prison  law 
libraries  must  meet  certain  minimum  requirements  so  as  to  insure  access  to  the 
courts.  Oilmore  v.  Lynch,  (No.  45878,  X.D.  Calif.,  May  28,  1970).  Regulations  pro- 
viding for  opening  and  censoring  of  prisoners'  mail* are  currentlv  under  attack, 
Jones  v.  Wittenberg,  (C-70  388,  X.D.  Calif.,  Feb.  17,  1971),  and  this  court  re- 
cently held  that  the  first  amendment  requires  prison  officials  to  provide  copies  of 
the  Holy  Qu-ran  and  Black  Muslim  ministers  at  state  expense  for  Black  Muslim 
prisoners,  and  may  not  exclude  copies  of  Muhammad  Speaks.  Northern  r.  Nelson, 
315  F.  Supp.  687  (X.D.  Cal.  1970). 

In  other  districts,  courts  have  applied  traditional  due  process  standards  to 
prison  disciplinary  proceedings  and  found  them  seriouslv  inadequate.  See  Nolan 
v.  Scafati,  430  F.2d  548  (1st  Cir.  1970)  ;  Sostrc  r.  Rockefeller,  312  F.  Supp.  N63 
(S.D.  X.Y.  1970)  ;"  Carothcrs  v.  Follette,  314  F.  Supp.  1014  (S.I).  X.Y.  1970)  ; 
Kritsky  v.  McGinnis,  313  F.  Supp.  1247  (X.D.  X.Y.  1970)  ;  Rodriguez  v.  McGinnis, 
307  F.  Supp.  627  (X.D.  X.Y.  1969).  In  short,  it  is  now  well  settled  that  federal 
courts  have  jurisdiction  under  28  US.C.  §  1983  to  examine  into  conditions  at  state 
prisons  when  allegations  of  unconstitutional  deprivations  are  made. 

I.    PROCEDURAL   CONSIDERATIONS 

At  the  hearing,  defendants  argued  that  plaintiffs  had  not  exhausted  their  state 
remedies  and  that  this  case  is  a  proper  case  for  convening  a  three-judge  court 
pursuant  to  28  U.S.C.  §  2281.  In  their  post-hearing  brief  they  have  further  argued 
that  this  court  should  abstain  from  deciding  the  issue.  Xone  of  these  conten- 
tions has  any  merit. 

A.  Exhaustion  of  State  Remedies 

"We  yet  like  to  believe  that  wherever  the  Federal  courts  sit.  human  rights 
under  the  Federal  Constitution  are  always  a  proper  subject  for  adjudication,  and 
that  we  have  not  the  right  to  decline  the  exercise  of  that  jurisdiction  simply 
because  the  rights  asserted  may  be  adjudicated  in  some  other  forum."  MeNecxc 
v.  Board  of  Education,  373  U.S.  668,  674  (1963),  quoting  from  Judge  Murrah's 
decision  in  Stapleton  r.  Mitchell,  60  F.  Supp.,  51   (D.  Kan.  1945). 

With  these  lines,  the  Supreme  Court  laid  to  rest  any  doubt  that  might  have 
remained  regarding  the  vitality  of  the  exhaustion  doctrine  in  actions  brought 


1  See  also  Brenneman  v.  Madigan,  C— 70  1911.  filed  Sept.  S,  1070.  wherein  this  court  in- 
quired extensively  into  conditions  existing  in  the  Greystone  section  of  Alameda  County 
Rehabilitation  Center  at  Santa  Rita. 

- 'I'll is  case  has  been  reversed  in  part  on  appeal.  Sostre  v.  McGinnis,  F.2d  

lFel>.  124.  1!(71)  (enbanc).  For  reasons  more  fully  set  out  in  footnote  9.  this  court  is  not 
persuaded  by  the  majority's  decision  on  the  due  process  issues  involved.  However,  even  in 
reversing  the  District  Court,  the  Second  Circuit  recognized  the  appropriateness  of  federal 
court  intervention  in  such  matters. 
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under  the  Civil  Rights  Act.  Monroe  v.  Pape,  365  U.S.  167  (1967),  actually  estab- 
lished this  position  two  years  prior,  but  it  took  McNeese  to  seal  the  lid  on  the 
coffin  of  exhaustion.  Since  that  time,  federal  courts  have  leapt  headlong  into 
the  adjudication  of  prisoners'  rights  in  suits  brought  under  the  Civil  Rights  Act, 
as  the  cases  cited  throughout  this  opinion  indicate.  .Vt  this  stage  of  the  develop- 
ment of  prisoners'  rights  under  the  Constitution,  it  would  be  unwise  and  in- 
appropriate for  this  court  to  return  to  a  doctrine  designed  to  promote  harmonious. 
relations  between  sovereigns,  at  the  expense  of  the  timely  adjudication  of  human 
rights. 

B.  No  Three-Judge  Court  is  Required  in  this  Case 

When  a  federal  court  is  asked  to  enjoin  the  enforcement  of  a  state  statute  or 
regulation  of  statewide  application,  28  U.S.C.  §  2281  requires  the  convening  of 
a  three-judge  court.  But  when  the  practice  challenged  is  not  of  statewide  appli- 
cation, a  three-judge  court  is  not  required.  Thus,  in  Hatfield  v.  Baillcaux,  290  F. 
2d  632,  635  (9th  Cir.  1961),  the  Ninth  Circuit  held  that  a  three-judge  court  is  not 
required  in  a  case  challenging  an  Oregon  prison  regulation,  even  though  the  chal- 
lenged regulation  had  been  promulgated  pursuant  to  authority  conferred  by 
statute,  and  had  subsequently  been  approved  by  the  Oregon  State  Board  of  Con- 
trol as  required  by  that  statute. 

Similarly,  in  Gihnore  v.  Lynch,  400  F.  2d  228  (9th  Cir.  1968),  the  court  held 
that  a  three-judge  court  should  be  convened  to  hear  a  challenge  to  a  state  regu- 
lation establishing  rules  to  be  followed  in  every  prison  in  the  state,  but  stated 
that  a  challange  to  certain  prison  practices  at  San  Quentin  which  were  not  state- 
wide in  application  was  not  properly  a  subject  of  three-judge  court  jurisdiction. 

Plaintiffs  in  the  case  at  bar  are  not  challenging  the  constitutionality  of  any 
rule  or  regulation  of  statewide  application.  The  only  state  regulations  which  are 
even  argaably  relevant,  the  Director's  Rules  and  Inmates  Classification  Manual, 
neither  mandate  the  specific  procedures  challenged  here  nor  prohibit  the  pro- 
cedures requested  by  the  plaintiffs.  In  short,  no  state  regulations  speak  to  the 
subject  at  all,  and  their  validity  is  not  an  issue  in  this  ease. 

At  the  hearing  of  this  case  the  Attorney  General  argued  that,  once  approved  by 
the  Director  of  Corrections,  the  San  Quentin  Institution  Plan  became  equivalent 
to  a  state  regulation.  That  precise  theory  was  considered  and  rejected  by  the 
Court  in  Hatfield  v.  Bailleaux,  supra.  Moreover,  it  is  contradicted  by  the  language 
of  Director's  Rule  4502  which,  by  requiring  each  institution  to  prepare  an  in- 
mate disciplinary  plan,  clearly  contemplates  diversity  of  practice  among  the 
several  prisons  of  the  state. 

For  these  reasons,  28  U.S.C.  §  2281  has  no  application  to  this  case  and  is  no  bar 
to  a  single  judge  reaching  the  merits  of  plaintiffs'  claims. 

C.  The  Abstention  Doctrine  Does  not  Apply 

The  doctrine  of  abstention — that  is,  a  decision  by  a  federal  court  not  to  decide 
a  case  properly  within  its  jurisdiction — is  limited  to  certain  circumstance.  Fed- 
eral courts  have  abstained  from  deciding  constitutional  questions  property  be- 
fore them  (1)  to  avoid  decision  of  a  federal  constitutional  question  when  the 
case  may  be  disposed  of  on  questions  of  state  law  ;  (2)  to  avoid  needless  entangle- 
ment in  complex  state  regulatory  schemes;  and  (3)  to  allow  the  state  courts 
an  opportunity  to  give  constitutionally  questionable  statutes  saving  constructions, 
when  an  expeditious  state  remedy  is  available.  None  of  these  circumstances  are 
present  in  this  case. 

(1)  Avoidance  of  a  federal  constitutional  question:  The  Pullman  Doctrine. 
Under  this  doctrine  federal  courts  abstain  from  reaching  constitutional  ques- 
tions if  a  case  also  contains  a  question  of  state  law  which,  in  itself,  may  dispose 
of  the  litigation.  In  the  case  after  which  the  doctrine  was  named.  Railroad  Com- 
mission of  Texas  v.  Pullman  Co.,  312  U.S.  496  (1J)41).  plaintiffs,  in  a  federal 
action,  sought  an  injunction  against  the  enforcement  of  an  order  of  the  State 
Railroad  Commission  on  the  grounds  that  it  denied  fourteenth  amendment  rights 
and  that  under  Texas  Law  the  Commission  lacked  the  authority  to  issue  the 
challenged  order.  Although  a  federal  court  had  the  power  and  authority  to  de- 
cide either  or  both  questions,  the  Supreme  Court  held  that  the  district  court 
should  not  resolve  the  constitutional  question,  since  the  case  could  be  disposed 
on  state  law  grounds;  and  furthermore  it  should  not  decide  the  state  law  issue 
since  such  a  decision  should  more  properly  be  made  by  a  state  court. 

Clearly,  this  case  is  not  controlled  by  Pullman,  as  there  are  are  no  issues  of 
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state  law  which  can  dispose  of  the  case  without  need  of  reaching  federal  con- 
stitutional questions. 

(2)  Avoiding  needless  entanglement  with  complex  state  regulator}/  schemes: 
The  Burford  Doctrine.  Under  this  second  type  of  abstention,  federal  courts  have 
refrained  from  interfering  with  complex  state  regulatory  schemes.  In  Burford  v. 
Sun  Oil  Co..  319  U.S.  315  (1943),  the  Court  held  that  the  district  court  should 
have  dismissed  the  complaint  in  a  case  involving  proration  orders  in  Texas  oil 
fields,  on  the  ground  that  the  issues  involved  a  specialized  aspect  of  a  compli- 
cated regu  atory  system  of  local  law,  which  should  he  left  to  the  local  adminis- 
trative bodies  and  courts. 

This  exception  does  not  apply  here  hecause  (1)  the  administrative  process 
involved  here  "is  the  antithesis  of  a  'complex  system'."  Carothers  v.  Follette, 
314  F.  Supp.  1014,  1019  (S.D.  N.Y.  1970)  ;  and  (2)  the  only  basis  for  decision 
here  is  that  the  prisoners'  federal  constitutional  rights  have  been  violated,  and 
state  courts  having  no  special  expertise  in  deciding  this  issue  would  be  re- 
quired  to  apply  federal  constitutional  standards;  "to  abstain,  therefore,  would 
merely  be  to  postpone  the  inevitable."  Carothers,  supra.  As  the  Second  Circuit 
said  in  declining  to  abstain  in  a  similar  situation, 

"We  are  not  dealing  here  with  the  administration  of  a  complex  state  process 
under  which  state  courts  have  greater  expertise.  The  actions  here  are  not  en- 
tangled in  state  law.  Rather  the  only  issues  here  are  whether  certain  housing 
authority  procedures  pass  muster,  under  the  due  process  clause  of  the  Fourteenth 
Amendment  to  the  Federal  Constitution.  Federal  courts  are  fully  competent  to 
consider  such  issues  and  are  a  primary  forum  for  vindicating  federal  rights." 
Escalera  v.  Xcw  York  City  Housing  Authorities,  425  F.  2d  853,  865  (2d  Cir.  1970), 
cert,  denied.  400  U.S.  853  (1970). 

Accord,  Holmes  v.  Xeie  York  City  Housing  Authority,  398  F.  2d  262  (2d  Cir. 
1969)  ;  Moreno  v.  Henckel,  431  F.  2d  1299  (5th  Cir.  1970)  ;  Klim  v.  Jones,  315  F. 
Supp.  109, 118  (N.D.  Cal.  1970)  (Levin,  J.). 

(3)  Allowing  state  courts  to  save  constitutionally  questionable  statutes.  This 
type  of  abstention  is  clearly  not  appropriate  here.  It  is  reserved  for  those  cases 
involving  vague  or  overbroad  statutes  which  may  be  construed  so  as  to  avoid 
their  constitutional  infirmity.  Here,  there  is  no  question  as  to  the  meaning  or 
scope  of  the  regulations.  They  must  either  stand  or  fall  as  written,  and  no  inter- 
pretation by  a  state  court  can  preserve  them  if  they  are  facially  unconstitutional. 
See  Zicicklcr  v.  Koota,  389  U.S.  241,  251  (1967)  McXcese  v.  Board  of  Education, 
373  U.S.  668,  672   (1963).3 

II.    DISCIPLINARY   PROCEDURES   AT    SAN    QUENTIN 

A.  Procedures  Employed 

The  San  Quentin  Prison  Institution  Plan  for  the  Administration  of  Inmate 
Discipline  (the  "Institution  Plan")  establishes  the  procedures  to  be  followed 
in  all  cases  in  which  inmates  are  charged  with  violating  prison  rules.  It  provides 
that  when  an  employee  believes  an  inmate's  conduct  seriously  violates  some  prison 
rule,  the  employee  is  required  to  report  the  facts  in  writing  on  Form  CDC-115. 
In  some  cases,  the  Form  115  may  be  supplemented  by  additional  reports,  but 
these  are  not  required.  Accused  inmates  are  not  permitted  to  see  either  th^ 
Form  115  or  any  supplementary  reports.  In  serious  cases,  prisoners  may  he 
moved  to  isolation  cells  immediately  after  the  alleged  infraction  and  may  l>^ 
held  there  for  up  to  seven  days  before  adjudication  by  a  disciplinary  committee. 
Within  a  day  after  placement  in  isolation,  the  inmate  will  be  seen  by  an  officer 
of  the  "Unit  Disciplinary  Hearing  Court."  This  officer  is  supposed  to  "inform 
the  inmate  of  the  charges  placed  against  him,  receive  his  plea  of  guilty  or  not 
guilty,  and  .  .  .  carefully  weigh  the  evidence  against  him."  As  a  result  of  this 
adjudication,  the  officer  may  himself  impose  a  penalty,  but  "serious"  cases 
must  be  referred  to  the  Unit  Disciplinary  Subcommittee.  If  such  a  referral  is 
made,  the  officer  is  required  to  serve  the  inmate  with  a  CDC  form  263  Xotice 


3  The  recent  United  States  Supreme  Court  decisions  are  inapplicable  here.  Younger  r. 
Harris,  :>,\\  USLW  4201  (Feb.  2:-!,  1971)  and  the  companion  cases  decided  that  day  involved 
federal  court  interference  with  ongoing  state  criminal  prosecutions  and  were  based  on 
traditional  notions  of  federalism  and  judicial  economy.  Nothing  in  those  decisions  would 
lead  this  court  to  conclude  that  federal  courts  must  abstain  from  deciding  civil  cases  equally 
cognizable  in  state  courts  although  not  yet  instituted.  Such  an  interpretation  would  re- 
introduce the  exhaustion  doctrine  into  civil  rights  actions,  a  procedure  certainly  not  in- 
tended by  the  Supreme  Court  in  the  Younger  decisions. 
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of  Complaint.  These  notices  are  required  to  state  simply  the  charge  number  and 
title  (e.g.  "Inmate  Behavior  D1201")  but  need  not  describe  the  particular  act 
of  misbehavior  which  may  be  charged  in  the  Form  115. 

Section  ID-III-08  of  the  Institution  Plan  establishes  three  categories  of 
disciplinary  infractions:  "administrative",  "disturbance"  and  "major".  These 
categories  are  used  as  a  guideline  for  the  Hearing  Officer  in  deciding  whether 
referral  to  the  disciplinary  subcommittee  should  be  made,  but  any  "serious"  case 
may  be  referred  regardless  of  the  category  in  which  it  falls.  The  list  of  infrac- 
tions does  not  purport  to  be  complete.  The  acts  enumerated  are  merely  "examples" 
of  what  might  be  punishable.4 

Each  housing  unit  at  San  Quentin  has  a  disciplinary  committee  which  meets 
once  a  week.  It  may  hear  from  five  to  15  cases  per  week,  but  the  average  is 
about  seven  cases.  Three  officers  sit  on  the  committee.  There  is  no  rule  prohibit- 
ing a  staff  member  who  was  involved  in  the  incident  from  serving  on  the  com- 
mittee, although  the  practice  is  to  avoid  this  whenever  possible.  Generally, 
the  unit  Hearing  Officer  is  also  a  member  of  the  committee. 

The  instructions  regarding  "adjudication"  are  identical  to  those  given  Hearing 
Officers.  They  merely  state  that  the  committee  should  "inform  the  inmate  of 
the  charges  against  him,  receive  his  plea  of  guilty  or  not  guilty,  and  carefully 
weigh  the  evidence.  Effort  will  be  made  to  uncover  the  basic  cause(s)  under- 
lying the  infraction."  There  are  no  other  procedural  directives  of  any  kind  in 
either  the  Classification  Manual  or  the  Director's  Rules,  or  the  San  Quentin 
Institution  Plan. 

If  a  felony  charge  is  involved,  the  inmate  is  advised  of  his  constitutional  right 
to  remain  silent  and  to  have  an  attorney  present  during  interrogation:  he  is 
specifically  advised  that  anything  he  says  "can  and  will"  be  used  against  him  in 
a  court  of  law.  However,  if  the  inmate  requests  an  attorney,  he  is  told  he  cannot 
see  one  until  such  time  as  the  district  attorney  interviews  him.  If  he  chooses  to 
exercise  his  right  to  remain  silent  lest  he  say  anything  which  may  be  used  against 
him  in  a  criminal  case,  the  committee  nevertheless  proceeds  to  adjudicate  the 
disciplinary  infraction,  .relying  .solely  on  the  written  reports  filed  against  him. 

The  committee  obtains  the  Form  115  and  any  supplementary  material  in  ad- 
vance of  the  meeting  at  which  the  charges  are  to  be  adjudicated.  The  prisoner 
is  not  permitted  to  see  the  Form  115  even  when  he  appears  before  the  disciplinary 
committee ;  but  it  is  read  to  him  by  the  committee  chairman.  In  some  cases,  but 
not  all,  there  may  be  supplemental  reports  on  the  incident,  and  the  "gist"  of  these 
may  be  summarized  for  the  inmate.  Neither  the  author  of  the  Form  115  nor  the 
writers  of  these  reports  nor  any  other  witnesses  are  present.  The  inmates  are 
not  entitled  to  call  witnesses  or  to  confront  the  persons  who  prepared  the  reports 
against  them.  They  are  not  entitled  to  the  assistance  of  either  a  lawyer,  a  staff 
member,  or  another  inmate  who  might  help  them  to  present  a  defense  to  the 
charges.  Neither  the  Director's  Rules  nor  the  Institution  Plan  specifies  whether 
inmates  may  or  may  not  have  these  procedural  rights,  but  as  a  matter  of  invari- 
able practice  these  rights  are  denied.  In  addition  to  the  written  reports,  the 
committee's  decision  may  be  influenced  by  oral  .information  "passed  on"  by  other 
inmates.  There  is  no  requirement  that  the  decision  be  based  on  evidence  adduced  at 
the  hearing. 

At  the  hearing,  after  a  brief  discussion  of  the  incident,  the  inmate  leaves  the 
room.  Most  of  the  time  spent  by  the  committee  in  deliberation  is  devoted  to 
deciding  what  disposition  to  take  rather  than  in  ascertaining  guilt  or  innocence. 
Mr.  Apostol  knew  of  no  case  where  the  committee's  decision  had  been  less  than 
unanimous.  He  estimated  that  about  ten  to  15  percent  of  all  disciplinary  charges 
resulted  in  acquittal,  with  a  lower  percentage  in  the  "major"  category  (adjudi- 


4  Section  ID-III-08  states  that  "administrative"  offenses  are  those  "of  a  minor  nature 
where  no  serious  threat  to  Institution  security  is  involved.  Examples  include  "non-serious 
contraband. "  "disobeying  orders,"  failure  to  comply  with  routine  requirements  like  haircuts, 
"belligerent  attitute  or  abusive  language"  and  gambling. 

"Disturbance"  offenses  are  those  "which  can  or  have  threatened  the  good  order  of  the 
Institution,  but  are  not  of  a  major  importance."  They  include  "fighting",  "threatening 
employees,  '  "conduct  which  could  lead  to  violence,"  "unlawful  gatherings,"  "immorality," 
use  of  intoxicants,  deliberate  destruction  of  state  property  up  to  $100  and  possession  of 
contraband. 

"Major"  offenses  include  "all  cases  involving  commission  of  a  felony  crime  and/or 
seriously  threatening  the  security  and  good  order  of  the  Institution."  Examples  are 
escape,  homicide,  "felonious  assault"  on  staff  or  other  inmates,  possession  of  "dangerous 
contraband  '  such  as  narcotics  or  weapons,  serious  destruction  of  state  property  in  excess 
of  $100  and  participation  in  a  work  stoppage  or  riot. 


294 

eated  by  the  disciplinary  committees)  than  in  the  "administrative"  category 
(decided  by  the  Hearing  Officer).  There  is  no  requirement  that  the  inmate  be 
found  guilty  beyond  a  reasonable  doubt,  or  even  that  the  decision  of  the  com- 
mittee be  based  on  substantial  evidence.  No  rule  states  what  the  standard  of 
proof  should  be. 

Section  ID-III-06  of  the  Institution  Plan  requires  one  member  of  the  com- 
mittee to  record  the  "factors  that  substantiate  the  findings"  of  the  committee 
Mr.  Apostol  explained  that  no  effort  is  made  to  compile  a  detailed  record  of 
the  evidence.  The  notations  made  on  the  face  of  Form  115  comprise  the  entire 
record  of  the  proceeding.  The  only  items  which  must  be  recorded  on  the  Form 
115  are  the  title  of  the  rule  the  accused  is  charged  with  violating,  the  name  of 
the  complaining  officer,  the  inmate's  plea,  the  committee's  finding,  and  the  dis- 
position ordered. 

The  Form  115,  along  with  any  supplemental  report  that  may  have  been  pre- 
pared, constitutes  the  record  which  is  forwarded  for  review  by  the  Associate 
Warden,  Custody,  for  his  approval  of  the  committee's  action. 

Mr.  Apostol  testified  that  if  the  inmate  were  dissatisfied  with  the  committee's 
action,  he  could  write  to  the  Associate  Warden,  Custody  (who  had  already  ap- 
proved the  action)  requesting  further  consideration  of  the  case.  However,  there 
is  nothing  in  writing  that  informs  inmates  of  this  possibility  of  "appeal"  and 
Mr.  Apostol  was  unsure  whether  they  are  orally  told  of  it. 

There  are  no  regulations  establishing  any  appeal  process. 

B.  Consequences  of  Disciplinary  Proceedings 

The  Director's  Rules  and  the  Institution  Plan  enumerate  the  punishments 
which  may  be  imposed  by  a  Unit  Hearing  Officer  and  the  punishments  which  may 
be  imposed  only  by  a  disciplinary  committee.  There  are  no  guidelines  for  deciding 
which  punishment  should  be  imposed  for  any  particular  offense.  Regardless  of 
which  category  the  violation  falls  within,  the  Hearing  Officer  or  the  disciplinary 
committee  may  order  that  any  or  all  of  the  authorized  punishments  be  imposed. 

Section  ID-II-05  of  the  Institution  Plan  authorizes  a  Unit  Hearing  Officer  act- 
ing alone  to  take  one  or  more  of  the  following  actions :  dismissal ;  warning ; 
reprimand ;  temporary  loss  of  one  or  more  privileges ;  one  or  more  weekend  lock- 
ups ;  assignment  to  special  work  detail ;  confinement  to  quarters  not  to  exceed 
30  days ;  isolation  suspended  for  a  six-month  period ;  removal  from  Honor  Unit 
status  ;  referral  to  disciplinary  committee  ;  and  recommendation  that  no  action  be 
taken  by  the  Adult  Authority  on  Parole/Discharge  date  status. 

Section  ID-II-06  authorizes  the  disciplinary  committee  to  take  one  or  more  of 
the  following  actions  in  any  case  it  hears:  dismissal;  referral. for  further  in- 
vestigation ;  warning ;  reprimand ;  temporary  or  permanent  loss  of  one  or  more 
privileges;  confinement  in  an  Isolation  and/or  Quiet  Cell,  usually  with  loss  of 
privileges  also  assessed  ;  special  isolation  diet ;  confinement  to  cell ;  removal  from 
assignment :  assignment  to  Segregation  status ;  recommendation  to  Adult  Au- 
thority for  appropriate  action  ;  recommendation  to  the  Director  of  Corrections 
regarding  forfeiture  of  earnings ;  assessment  for  damages  when  destruction  of 
state  property  is  involved  ;  and  appropriate  change  in  custody.  The  consequences 
and  impact  of  most  of  these  is  apparent  from  the  description  itself.  Some  of  the 
more  serious  are  described  below. 

(1)  Isolation 

The  period  of  confinement  in  an  isolation  cell  usually  does  not  exceed  30  days. 
The  committee  has  discretion  to  decide  whether  the  isolation  period  is  to  be  spent 
in  a  regular  cell,  a  "quiet"  cell,  or  a  "strip"  cell.  All  three  types  are  found  in  the 
isolation  wing  of  the  prison.  A  regular  isolation  cell  is  5  feet  by  0  feet,  concrete 
construction,  with  a  barred  door ;  it  is  furnished  with  a  cot,  a  sink  and  a  toilet. 
The  light  is  not  controlled  by  the  inmate.  The  bed  has  a  metal  plate  instead  of  a 
spring.  A  "quiet"  cell  has  a  vestibule  and  solid  door,  which  may  be  closed  and  is 
furnished  with  a  concrete  slab  and  1-inch  mat  in  place  of  the  usual  cot.  A  "strip" 
cell  is  furnished  with  an  "oriental  toilet"  (hole  in  the  floor)  in  place  of  regula- 
tion plumbing. 

A  prisoner  in  isolation  spends  at  least  23  hours  a  day  in  his  cell,  being  per- 
mitted to  leave  only  for  a  brief  period  each  day,  when  he  may  walk  up  and  down 
alone  in  the  narrow  passageway  in  front  of  his  cell.  If  the  disciplinary  committee 
orders  that  the  prisoner  be  kept  on  "cell  status"  be  remains  in  his  cell  24  hours 
a  day.  without  even  the  brief  respite  otherwise  permitted  for  exercise.  The  exer- 
cise period  may  also  be  denied  if  the  inmate's  conduct  while  in  isolation  is  con- 
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sidered  improper.  Prisoners  in  isolation  eat  their  meals  alone  in  their  cells.  They 
have  only  vocal  contact  with  other  prisoners  who  may  lie  in  isolation,  whom  they 
cannot  see  except  during  the  exercise  period.  A  special  restricted  diet  may  be  im- 
posed by  the  disciplinary  committee. 

Prisoners  are  strip  searched  and  all  of  their  personal  property  is  taken  from 
them  when  they  are  admitted  to  isolation.  They  are  not  permitted  books,  maga- 
zines, newspapers,  or  radios,  but  law  books  may  be  ordered  from  the  prison  library 
if  needed.  No  work,  study  or  recreational  activity  is  permitted.  The  prisoner  is 
forced  to  spend  his  day  in  total  idleness.  Smoking  is  not  permitted  nor  is  the  pur- 
chasing of  canteen  items.  Mail  is  limited  to  the  immediate  family,  attorney  of 
record,  courts  and  public  officials. 

(2  )  Adjustment  Center  or  Segregation 

One  of  the  most  serious  actions  which  can  be  taken  by  the  disciplinary  com- 
mittee is  to  assign  the  prisoner  to  Segregation  status,  or  change  his  custody 
to  maximum,  which  means  that  thereafter  he  will  be  housed  in  the  Adjustment 
Center.  Although  confinement  in  "isolation"  is  ordinarily  limited  to  30  days,  as- 
signment to  Segregation  or  to  the  Adjustment  Center  is  for  an  indefinite  period 
of  time.  Once  assigned  to  the  Adjustment  Center,  a  prisoner  may  remain  there 
for  the  duration  of  his  sentence. 

There  is  very  little  difference  between  "isolation"  and  the  adjustment  Center. 
Adjustment  Center  inmates  are  compelled  to  spend  their  days  in  idleness,  con- 
fined to  their  cells  23  hours  a  day,  7  days  a  week.  None  of  the  ameliorative  pro- 
grams provided  for  the  general  prison  population  are  available  to  them.  Because 
they  are  not  permitted  to  work,  they  lose  even  the  meager  wages  with  which 
they  could  make  minor  purchases  at  the  canteen.  They  cannot  enroll  in  voca- 
tional training  programs  or  attend  school.  They  are  barred  from  church  serv- 
ices, movies,  television  and  all  other  forms  of  recreation  and  entertainment  which 
might  help  to  relieve  the  monotony  of  prison  life. 

The  cells  in  which  Adjustment  Center  inmates  live  and  eat  their  meals  are  of 
concrete  box  construction,  the  same  as  the  isolation  cells,  approximately  5  feet 
by  9  feet,  with  barred  doors.  There  is  neither  fresh  air  nor  natural  light.  The 
ceiling  light  is  not  controlled  by  the  inmate.  The  entire  furnishings  of  the  cell 
consist  of  a  cot,  a  sink  and  a  toilet.  Institution  rules  prohibit  decorating  the 
walls  of  the  cell. 

Adjustment  Center  inmates  are  permitted  to  leave  the  cell  for  exercise  an 
hour  a  day  but  not  all  are  allowed  outdoors.  Those  who  are  allowed  outdoors  must 
submit  to  a  complete  strip  search,  including  rectal  examination,  both  before  and 
after.  Outdoor  exercise  takes  place  in  a  walled  yard  connected  to  the  housing 
unit,  not  in  the  general  population  yard.  Adjustment  Center  inmates  are  not 
permitted  to  use  the  gymnasium  or  athletic  equipment  provided  for  the  general 
population. 

(3)   Referral  to  Adult  Authority  and  Effeet  on  Parole  Consideration 

In  the  federal  prison  system,  as  well  as  that  of  most  states,  a  practice  of  grant- 
ing good-time  credits  is  employed.  Under  this  procedure,  defendants  are  sen- 
tenced by  the  sentencing  judge  to  a  fixed  period  of  time.  They,  of  course,  may 
be  paroled  prior  to  the  date  originally  set  by  the  judge.  In  addition,  prisoners 
"earn"  good-time  credits  for  good  behavior  which  goes  to  reduce  the  actual 
maximum  term  of  imprisonment. 

In  jurisdictions  that  maintain  this  system,  disciplinary  committees  may  for- 
feit prisoners'  good-time  credits  as  punishment  for  violation  of  prison  rules.  In 
these  jurisdictions,  elaborate  procedural  safeguards  must  be  followed  before 
a  prisoner's  good-time  credits  may  be  forfeited.5 

While  California  used  to  be  among  the  states  with  such  a  scheme,  it  is  no 
longer.  In  California,  under  the  Indeterminate  Sentence  Law,  Cal.  Pen.  Code 
SS  1168.  3020m  and  5077,  criminal  offenses  carry  statutorily  prescribed  punish- 
ments with  a  minimum  and  maximum  term.  Sentencing  judges  sentence  convicted 
defendants  to  "the  term  prescribed  by  law"  which  is  measured  by  these  statutory 
minimums  and  maximums.  Each  year,  a  prisoner's  case  comes  before  the  Adult 


s.SYe  Soatre  r.  Rockefeller.  :!12  F.Supp.  S03  (S.D.  N.T.  1970)  ;  Carothers  v.  Follette, 
314  P.Supp.  1014  I  S.D.  N.Y.  1970)  :  Kritskjf  r.  McGinnis,  313  P.Supp.  1247  (N.D.  VI. 
1970)  ;  Rodriguez  v.  McGinnis.  :J.07  P.Supp.  027  (N.D.  N.Y.  1969).  Indeed,  before  California 
adopted  the  indeterminate  sentence  procedure,  it  had  a  good-time  credit  scheme ;  and 
prisoners  facing  the  loss  of  these  credits  as  a  result  of  disciplinary  proceedings  were  entitled 
to  present  evidence  and  call  witnesses  on  their  own  behalf.  Cal.  Pen.  Code  §  2924. 
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Authority,  at  which  time  the  Adult  Authority  may  do  one  of  three  things.  It  may 
"continue"  consideration  until  the  following  year,  it  may  set  a  maximum  sentence 
the  prisoner  will  have  to  serve,  or  it  may  set  a  release  date  (parole)  once  a 
maximum  has  been  set.  In  other  words,  the  actual  time  an  individual  inmate 
must  serve  is  decided  by  the  Adult  Authority  at  its  complete  discretion. 

Needless  to  say,  an  inmate's  prison  behavior  is  a  key  factor  in  the  Adult  Au- 
thority's decision  making  process.  Currently,  Resolution  No.  216  (6/5/64)  of  the 
Adult  Authority  requires  that  a  report  of  all  disciplinary  actions  be  presented 
to  the  Adult  Authority  at  the  time  it  considers  the  fixing  of  sentence  and  parole 
date.  While  a  disciplinary  proceeding  cannot  result  in  loss  of  good-time  credits — 
since  there  are  no  good-time  credits  in  California  due  to  the  internal  inconsistency 
of  earning  credits  against  an  indeterminate  sentence — it  is  obvious  that  disci- 
plinary action  taken  against  a  prisoner  and  reported  to  the  Adult  Authority 
can  and  does  have  an  adverse  effect  on  the  length  of  his  sentence,  parallel  to  the 
loss  of  good  time  credits  in  other  jurisdictions. 

If  the  disciplinary  committee  finds  an  inmate  guilty  of  a  disciplinary  offense 
occurring  after  the  Adult  Authority  has  set  his  sentence  and  parole  date,  the  of- 
fense must  be  reported  to  the  Adult  Authority  for  immediate  action.  A  single 
disciplinary  offense  is  sufficient  cause  for  the  Adult  Authority  to  rescind  the 
parole  release  order  and  reset  the  prisoner's  sentence  at  the  statutory  maximum  : 
and  the  disciplinary  committee  is  authorized  to  recommend  that  the  Adult 
Authority  rescind  the  parole  date. 

(4)  Assessment  of  Damages  or  Recommendation  Regarding  Forfeiture  of 
Earnings 

If  the  violation  consists  of  destruction  of  state  property,  the  disciplinary  com- 
mittee may  levy  upon  earnings — both  accumulated  and  future — for  payment  of 
the  repair  costs.  The  amount  involved  would  vary  significantly  depending  on  the 
property  allegedly  destroyed. 

In  any  other  type  of  offense  adjudicated  by  the  disciplinary  committee,  it  can 
recommend  to  the  Director  of  the  Department  of  Corrections  that  any  wages  be 
forfeited  as  in  the  nature  of  a  fine.  It  is  then  up  to  the  Director  to  determine  if 
such  a  forfeiture  is  appropriate,  and  if  so,  how  much  should  be  forfeited. 

III.    MIRANDA    IN    THE   PRISON 

One  important  aspect  of  the  procedures  outlined  above  can  be  disposed  of  on 
traditional  notions  of  due  process  and  the  protections  provided  by  the  fifth 
and  sixth  amendments,  without  reaching  the  more  difficult  problem  of  due  process 
requirements  in  disciplinary  hearings  generally. 

As  described  above,  the  procedures  employed  when  a  prisoner  is  charged  with 
an  offense  which  may  be  referred  to  the  district  attorney  for  prosecution  as  a 
felony  suffers  from  serious  constitutional  infirmities — more  serious  even  than 
those  delineated  by  the  Supreme  Court  in  Miranda  v.  Arizona,  384  U.S.  436  (1966) . 

This  procedure  provides  that  in  such  instances,  where  the  prisoner  is  brought 
before  the  disciplinary  committee  he  is  told  that  his  case  may  be  referred  to 
the  district  attorney,  and  is  then  given  the  standard  Miranda  warnings,  includ- 
ing his  various  rights  with  respect  to  remaining  silent,  his  rights  to  counsel, 
and  the  fact  that  anything  he  says  at  the  disciplinary  hearing  may  and  will  be 
used  against  him  at  his  subsequent  trial.  Should  he  then  ask  for  the  assistance 
of  counsel,  either  retained  or  appointed,  he  is  told  that  this  right  attaches  only 
when  he  is  questioned  by  the  district  attorney.  Should  he  choose  to  remain  silent, 
pursuant  to  his  rights  as  delineated  in  the  warning  and  in  furtherance  of  those 
rights,  the  disciplinary  committee  nonetheless  proceeds  to  adjudicate  his  case. 
Should  he  desire  to  make  a  statement  in  his  own  behalf,  for  example,  a  state- 
ment that  he  did  do  the  act  with  which  he  is  charged  but  the  circumstances  were 
such  as  to  mitigate  his  disciplinary  punishment,  he  does  so  at  the  peril  of  having 
his  "confession"  admitted  as  evidence  in  a  state  prosecution. 

In  Miranda,  the  Supreme  Court  held  that  a  custodial  interrogation  by  police 
officers  is  inherently  coercive  and  thus  an  accused  must  be  fully  apprised  of 
his  rights  prior  to  any  such  questioning.  Furthermore,  if,  at  any  time  during 
-such  questioning  he  wished  to  exercise  any  of  his  rights,  the  questioning  must 
stop  and  those  rights  must  lie  afforded.  In  a  Miranda  situation,  the  only  conse- 
quences of  the  accused's  exercising  his  right  to  remain  silent  are  that  the  police 
stop  asking  him  questions. 

In  a  situation  involving  a  prisoner  before  the  disciplinary  committee,  indeed 
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in  the  very  case  of  named  plaintiff  Cluchette,  the  coercive  nature  of  the  ques- 
tioning, while  perhaps  more  subtle  than  that  in  Miranda,  is  also  more  devas- 
tating. The  prisoner,  warned  that  anything  he  says  may  be  used  against  him 
in  a  criminal  prosecution,  is  put  to  the  choice  between  remaining  silent  and 
sacrificing  his  right  to  defend  himself  before  the  committee,  or  speaking  to  the 
committee  and  risking  incriminating  himself  in  a  future  prosecution.  The  trap 
is  unavoidable.  Not  only  does  he  risk  multiple  punishment  for  the  same  act — 
a  practice  not  challenged  here  but  one  which  may,  in  light  of  recent  Supreme 
Court  decision,  pose  some  constitutional  questions — he  definitionally  prejudices 
himself  in  one  proceeding  by  acting  in  his  best  interests  in  the  other. 

For  this  reason,  it  is  imperative  that  a  prisoner  be  afforded  counsel,  not  a 
counsel-substitute,  when  he  is  charged  with  a  prison  rule  violation  which  may 
be  punishable  by  state  authorities.  In  such  a  position,  the  prisoner  is  put  in  a 
serious  dilemma  not  faced  by  an  accused  in  a  normal  Miranda  situation,  and 
counsel  is  required,  by  reasons  more  compelling  than  those  present  in  Miranda, 
to  protect  his  constitutional  rights.8 

Furthermore,  irrespective  of  anything  expressed  later  in  this  opinion,  the 
situation  described  requires  the  imposition  of  additional  safeguards.  As  indi- 
cated above,  accused  prisoners  have  no  right  to  cross-examine  persons  who  sub- 
mit the  Form  115  or  any  supplemental  reports  reciting  accusatory  facts.  Like- 
wise, they  have  no  right  to  call  witnesses  in  their  own  behalf  or  even  submit 
written  reports  from  witnesses  in  their  own  behalf. 

Whatever  the  decision  ultimately  reached  by  this  court  or  any  appellate  court 
on  a  prisoner's  right  to  affirmatively  defend  himself  in  a  normal  disciplinary 
hearings,  it  is  clear  that  when  he  is  charged  with  an  offense  for  which  state 
criminal  proceedings  may  be  instituted,  and  is  warned  that  he  has  a  right  to 
remain  silent  and  that  anything  he  says  may  and  will  be  used  against  him 
in  such  a  proceeding,  a  prisoner  cannot  be  compelled  to  sacrifice  his  only 
defense  in  order  to  exercise  his  equally  compelling  constitutional  right  to 
remain  silent. 

In  any  proceeding  in  which  an  accused  party  exercises  his  right  to  remain 
silent,  he  naturally  sacrifices  one  means  of  defense.  In  the  normal  criminal 
prosecution,  or  civil-criminal  combination,  we  are  not  troubled  by  this  sacrifice, 
as  the  defendant  is  protected  by  many  procedural  safeguards,  and  retains  the 
alternative  of  defending  himself  by  means  of  calling  and  cross-examining  wit- 
nesses. In  a  disciplinary  proceeding,  prisoners  are  not  protected  by  these  same 
procedural  safeguards,  i.e.,  a  presumption  of  innocence  with  the  burden  of  proof 
beyond  a  reasonable  doubt  on  the  state.  Furthermore,  should  the  charged  prisoner 
choose  to  exercise  his  right  to  remain  silent,  he  is  stripped  of  any  possible  means 
of  defense.  The  choice  thus  put  to  him  of  sacrificing  one  fundamental  right  as  a 
price  for  exercising  another  is  repugnant  to  our  notions  of  due  process.  United 
States  v.  Jackson,  390  U.S.  570,  581-85  (1968)  ;  Simmons  r.  United  States,  390 
U.S.  377,  394  (1968).7  Therefore-,  irrespective  of  or  in  addition  to  any  arguments 
regarding  a  prisoner's  right  to  call  witnesses  in  his  own  behalf  and  cross-examine, 
witnesses  against  him  in  disciplinary  hearings  generally,  when  the  offense  charged 
may  be  referred  to  the  district  attorney  for  prosecution  in  state  courts,  prisoners 
must  be  afforded  these  rights  so  as  to  maintain  the  integrity  of  their  fifth  amend- 
ment right  to  remain  silent. 


9  Nothing  in  the  recent  Supreme  Court  decision  of  McGautha  v.  California,  39  USLW 
4529   (May  3,  1971),  alters  this  position.  As  the  Court  said  in  McGautha  : 

"Although  a  defendant  may  have  a  right,  even  of  constitutional  dimensions,  to  follow 
whichever  course  he  chooses,  the  Constitution  does  not  by  that  token  always  forbid 
requiring  him  to  choose."  McGautha,  supra  at  453S. 

What  today's  order  requires  is  not  that  prisoners  be  permitted  to  circumvent  the  choice 
between  two  conflicting  constitutional  rights,  but  only  that  they  be  provided  with  counsel 
to  help  them  make  the  choice. 

7  Again,  McGautha  in  no  way  vitiates  this  conclusion.  A  major  factor  in  the  decision 
not  to  compel  a  separate  penalty  trial  in  capital  cases,  despite  the  "tension"  between  peti- 
tioner's right  to  remain  silent  on  the  issue  of  guilt  and  the  right  to  present  mitigating 
testimony  to  the  jury  on  the  issue  of  punishment,  was  the  fact  that  a  defendant's  counsel, 
through  oral  argument,  could  still  present  this  data  to  the  jury.  Here,  absent  any  right 
to  establish  a  defense  or  test  the  authority's  case,  a  prisoner  who  exercises  his  right  to 
remain  silent  forfeits  any  possible  defense  to  the  charges.  See  also  n.  20  at  4540  of 
McGautha  for  a  suggestion  that  the  absence  of  the  procedural  rights  required  by  this 
opinion  and  order  might  have  had  a  very  substantial  effect  on  the  result  reached  in 
McGautha. 
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IV.    DUE   PROCESS    GENERALLY 

Whatever  the  state  of  the  law  regarding  procedural  due  process  prior  to  1969, 
the  Supreme  Court's  decision  that  year  in  Goldberg  v.  Kelly,  397  U.S.  254  (1969), 
delineated  its  perimeters  clearly  for  future  proceedings.  Holding  that  hefore  wel- 
fare benefits  may  be  terminated,  the  agency  must  conduct  an  adversary  proceed- 
ing with  all  the  elements  of  due  process  incident  thereto,  the  court  dispelled  any 
lingering  remnants  of  the  theory  that  procedural  due  process  was  only  required 
when  some  "vested  right"  was  being  impaired.  To  that  end,  the  Court  said : 

"Such  benefits  are  a  matter  of  statutory  entitlement  for  persons  qualified  to 
receive  them.  Their  termination  involves  state  action  that  adjudicates  important 
rights.  The  constitutional  challenge  cannot  be  answered  by  an  argument  that  pub- 
lic assistance  benefits  are  'a  "privilege"  and  not  a  "right".'  Shapiro  v.  Thompson, 
394  U.S.  618,  627  n.  6  (1969).  Relevant  constitutional  restraints  apply  as  much 
to  the  withdrawal  of  public  assistance  benefits  as  to  disqualification  for  unem- 
ployment compensation,  Sherbert  r.  Vcrner,  374  U.S.  398  (1963)  ;  or  to  denial  of  a 
tax  exemption,  Spciscr  r.  Ran&alt,  3.17  U.S.  513  (1958)  ;  or  to  discharge  from 
public  employment,  Slechoicer  v.  Board  of  Higher  Education,  350  U.S.  551  (1956). 
The  extent  to  which  procedural  due  process  must  be  afforded  the  recipient  is  in- 
fluenced by  the  extent  to  which  he  may  be  'condemned  to  suffer  grievous  loss,' 
Joint  Anti-Fascist  Refugee  Committee  r.  McGrath,  341  U.S.  123,  168  (1951) 
(Frankfurter,  J.,  concurring),  and  depends  upon  whether  the  recipient's  interest 
in  avoiding  that  loss  outweighs  the  governmental  interest  in  summary  adjudica- 
tion. Accordingly,  as  we  said  in  Cafeteria  &  Restaurant  Workers  Union  r.  Me- 
Elroy,  367  U.S.  886,  895  (1961),  'consideration  of  what  procedures  due  process 
may  require  under  any  given  set  of  circumstances  must  begin  with  a  determina- 
tion of  the  precise  nature  of  the  government  function  involved  as  well  as  the 
private  interest  that  has  been  affected  bv  governmental  action.'  See  also  Hannah 
r.  Larehe,  363  U.S.  420,  440,  442  (I960).'"  Goldberg  v.  Kelly,  supra  at  262-63. 

Measured  against  this  reasoning,  the  argument  that  a  state  prisoner  is  com- 
mitted to  the  custody  of  the  Department  of  Corrections  and  as  such  may  be  con- 
fined in  any  manner  chosen  by  the  Director,  subject  only  to  statutory  guidelines 
and  the  proscriptions  of  the  "cruel  and  unusual  punishment"  clause  of  the  eighth 
amendment,  is  unpersuasive.  It  is  based  on  the  theory  that  "custody  is  custody." 
regardless  of  how  it  is  carried  out,  and  that  a  prisoner  suffers  no  real  loss  or  gain 
when  the  nature  of  his  custody  is  changed.  This  court  has  already  implicitlv  re- 
jected this  theory  in  Ellhamcr  v.  Wilson,  312  F.  Supp.  1245  (N.D.  Cal.  1969)  ; 
Wilburn  v.  Nelson,  323  F.  Supp.  585  (N.D.  Cal.  1970)  ;  Mays  v.  Nelson,  323  F. 
Supp.  587  (N.D.  Cal.  1970)  While  prisoners  may  have  no  vested  right  to  a  certain 
type  of  confinement  or  certain  privileges,  it  is  unrealistic  to  argue  that  the  with- 
drawal of  those  privileges  they  do  have,  or  the  substitution  of  more  burdensome 
conditions  of  confinement  would  not.  under  their  "set  of  circumstances."  consti- 
tute a  "grievous  loss."  As  the  Fifth  Circuit  Court  of  Appeals  has  stated : 

"[A]ny  further  restraints  or  deprivations  in  excess  of  that  inherent  in  the 
sentence  and  in  the  normal  structure  of  prison  life  should  be  subject  to  judicial 
scrutiny."  Jackson  v.  Godwin,  400  F.  2d  529,  535  (5th  Cir.  1968). 

The  very  regulations  under  attack  in  this  case  implicitly  recognize  that  these 
changes  in  status  are  significant  losses  of  already  limited  comforts,  and  not 
simply  "administrative  changes,"  since  they  are  held  out  as  punishment  for 
violation  of  prison  rules. 

The  very  real  and  substantial  danger  of  an  increased  term  of  imprisonment 
by  reason  of  a  referral  to  the  Adult  Authority  is  a  grievous  loss,  as  is  confinement 
in  some  form  of  maximum  security  accompanied  by  the  loss  of  privileges  or  the 
loss  of  income,  past  or  future.  While  some  of  these  punishments  may.  on  the  sur- 
face, appear  to  be  mere  "slaps  on  the  wrist",  for  a  prisoner  who  will,  by  this 
punishment,  suffer  the  loss  of  those  privileges  intended  to  relieve  him  from  the 
otherwise  routine  existence  of  prison  life,  money  saved  to  purchase  personal 
items,  or  the  possibility  of  an  accelerated  release  date,  such  acts  are  highly 
punitive.  Outside  the  prison  gates,  proceedings  resulting  in  far  less  punitive 
consequences  must  be  attendant  with  elements  of  due  process.8 

Thus,  as  a  general  proposition,  there  are  at  least  some  instances  when  the 
severity  of  the  potential  punishment  compels  the  imiKXsition  of  some  elements  of 


8  See,  e.g.,  Wisconsin  v.  Contantineau.  39  I'SLW  4128    (Jan.   19,   1971)    (placing  name 

on  list   of  chronic  drunks)  :   Jones   v.    Robinson,  F.2d   ■    (D.C.    Cir.    Feb.    4, 

1971)    (transferring  patient  accused  of  crime  to  maximum   security   section   of  hospital). 
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procedural  clue  process  on  prison  disciplinary  hearings.  When  such  procedures 
are  required,  and  the  extent  to  which  they  are  required  are  explored  below. 

Procedural  due  process  must  obtain  whenever  the  individual  is  subject  to 
"grievous  loss"  at  the  hands  of  the  state  or  its  instrumentalities.  Goldberg  v. 
Kelly,  397  U.S.  254  (1969).  This  cannot  be  judged  after  the  fact,  in  light  of 
the  punishment  actually  ordered,  but  must  be  based  on  the  potential  punishment 
that  the  disciplinary  committee  can  require.  Cf.,  Duncan  v.  Louisiana,  391  U.S. 
145,  159-60  (1968).  The  rules  presently  permit  the  disciplinary  committee  or 
the  single  hearing  officer  to  impose  the  full  range  of  potential  punishments  for 
violation  of  any  prison  rule.9  Thus,  since  some  of  those  punishments  are  serious 
enough,  as  defined  by  Goldberg,  to  require  the  imposition  of  procedural  due 
process,  these  requirements  must  obtain  in  all  disciplinary  committee  or  hearing 
officer  proceedings.  This  is  not  to  say  that  prison  officials  could  not  develop 
specific  criteria  for  imposing  various  punishments ;  for  example,  they  might 
choose  to  establish  a  schedule  of  potential  punishments  for  every  offense,  so  as 
to  know  in  advance  whether  or  not  the  hearing  may  result  in  punishment  which 
will  require  these  due  process  safeguards.10 

With  this  thought  in  mind,  and  without  attempting  to  be  either  exhaustive 
or  binding,  the  following  situations  are  offered  as  instances  in  which  the  loss 
to  the  prisoner  is  sufficiently  serious  so  as  to  require  the  imposition  of  procedural 
due  process  as  delineated  below  : 

(a)  Violations  punishable  by  indefinite  confinement  in  the  adjustment  center 
or  segregation ; 

(b)  Violations,  the  punishment  for  which  may  tend  to  increase  a  prisoner's 
sentence  ;  i.e.,  those  which  must  be  referred  to  the  Adult  Authority  ; 

(c)  Violations  which  may  result  in  a  fine  or  forfeiture ; 

(d)  Violations  which  may  result  in  any  type  of  isolation  confinement  longer 
than  ten  days ; 

(e)  Violations  which  may  be  referred  to  the  district  attorney  for  criminal 
prosecution. 

Should  respondent  prison  officials  choose  to  adopt  this  or  some  similar  schedule 
rather  than  afford  all  prisoners  charged  with  any  violation,  the  due  process 
safeguards  set  out  below,  this  court  would  of  course  expect  to  review  the  schedule 
prior  to  its  promulgation  and  for  this  purpose  retains  jurisdiction  over  this 
aspect  of  the  proceedings. 

V.    REQUIREMENTS    OF    RUDIMENTARY    PROCEDURAL    DUE   PROCESS 

"  ' [Consideration  of  what  procedures  due  process  may  require  under  any 
given  set  of  circumstances  must  begin  with  a  determination  of  the  precise  nature 
of  the  government  function  involved  as  well  as  of  the  private  interest  that 
has  been  affected  by  governmental  action.'  Cafeteria  <£  Restaurant  Worker* 
Union  v.  McElroy,  367  U.S.  8S6,  895  (1961).  .  .  . 

"We  wish  to  add  that  we.  no  less  than  the  dissenters,  recognize  the  importance 
or  not  imposing  upon  the  States  or  the  Federal  Government  in  this  developing 
field  of  law  any  procedural  requirements  beyond  those  demanded  by  rudimen- 
tary due  process."  Goldberg  r.  Kelly,  397  U.S.  254,  263,  267  (1969). " 

With  this  introduction,  the  Supreme  Court  proceeded  to  clearly  establish  what 
is  demanded  by  rudimentary  due  process. 

A.  Notice 

In  Goldberg,  the  Court  said  that  rudimentary  principles  of  due  process  "re- 
quire that  a  recipient  have  timely  and  adequate  notice  detailing   the  reasons 


0  As  pointed  out  above,  a  hearing  officer  cannot  impose  all  the  penalties  that  the  dis- 
ciplinary committee  can.  However,  he  can  impose  punishment  severe  enough  to  warrant 
the  requirements  of  procedural  due  process. 

10  As  a  matter  of  social  policy  and  not  constitutional  law,  this  might  be  a  more  effective 
way  to  deter  undesirable  behavior.  . 

11  It  is  around  this  language  that  this  court  must,  with  all  due  respect,  take  issue  with 
the  Second  Circuit  and  its  decision  in  Sostrc  v.  McGinnia,(26  Cir.  Feb.  24,  1971,  en  banc). 
In  Sostre,  the  Court  of  Appeals  recognized  that  disciplinary  punishment  constituted  a 
"grievous  loss"  within  the  meaning  of  Goldberg.  They  framed  their  inquiry,  however,  Into 
an  analysis  of  what  "process"  is  "due",  and  concluded  that  the  requirements  set  out  by 
the  district  court,  which  were  similar  to  those  set  out  here,  were  more  than  that  required 
bv  the  due  process  clause.  In  light  of  the  quoted  portion  of  Goldberg,  in  which  the 
Supreme  Court  held  that  the  requirements  it  was  about  to  set  out  (requirements  this 
court  is  now  adopting  as  applicable  to  disciplinary  hearings)  did  not  extend  "beyond  those 
demanded  by  rudimentary  due  process,"  it  is  difficult  to  understand  the  conclusion  tnat 
something  less  is  constitutionally  adequate. 
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for  a  proposed  termination  ....  "Goldberg,  supra  at  267-68  (emphasis  supplied). 
Specifically,  it  approved  the  7  day  notice  requirement  and  the  substance  of  the 
notice  which  "inform (s)  a  recipient  of  the  precise  questions  raised  about  his 
continued  eligibility."  Goldberg,  supra  at  268  (  emphasis  added  ) . 

In  the  present  context,  both  the  form  and  procedure  of  the  notice  given 
are  constitutionally  infirm.  Those  cases  currently  heard  and  decided  by  the  hear- 
ing officer  have  no  real  provision  for  notice.  The  procedure  simply  requires 
that  several  days  after  the  alleged  offence  the  hearing  officer  shall  approach 
the  prisoner,  advise  him  of  the  charge,  take  his  statement  and  plea  and  adjudi- 
cate the  case.  While  this  may  be  adequate  in  some  cases,  it  is  clearly  inadequate 
when  serious  punishment  may  result.12 

If  the  hearing  officer  concludes  that  the  case  is  a  proper  one  for  the  disciplinary 
committee  to  hear,  he  subsequently  "serves"  the  prisoner  with  a  Form  263  Notice 
of  Complaint.  This  notice  is  constitutionally  defective  in  two  ways.  First,  since 
all  that  is  required  to  state  is  a  ride  number  and  name,  it  does  not  adequately 
apprise  the  prisoner  of  what  he  is  accused  of  having  done.  Second,  hearings 
are  held  every  week  at  which  time  all  cases  arising  during  the  week  are  heard. 
Thus,  the  maximum  amount  of  time  a  prisoner  would  have  to  prepare  his  case 
is  7  days  ;  the  minimum  is  overnight. 

While  Goldberg  did  not  establish  constitutional  minimums,  it  seems  clear  that 
to  satisfy  constitutional  requirements,  notice  of  at  least  7  days  of  any  charge 
requiring  procedural  due  process,  whether  heard  by  a  hearing  officer  or  dis- 
ciplinary committee,  is  the  minimum  acceptable  period.  Furthermore,  to  con- 
stitute meaningful  notice,  at  least  la  brief  statement  of  the  facts  upon  which 
the  charge  is  based,  as  well  as  the  name  and  number  of  the  rule  allegedly  broken 
must  be  included.  Absent  these,  an  accused  prisoner  is  without  sufficient  time 
cr  information  to  prepare  any  defense  on  the  merits.13 

B.  Witnesses 

"In  almost  every  setting  where  important  decisions  turn  on  questions  of  fact, 
due  process  requires  an  opportunity  to  confront  and  cross-examine  adverse  wit- 
nesses. E.G.,  ICC  v.  Louisville  &  N.R.  Co.,  227  U.S.  88,  93-94  (1913)  ;  Willmer  r. 
Committee  on  Character  and  Fitness,  373  U.S.  96,  103-104  (1963)."  Goldberg  r. 
Kelly,  supra  at  269." 

The  San  Quentin  Prison  Rules  provide  that  all  "testimony  take  the  form  of 
written  reports  by  witnesses."  Not  only  are  the  authors  of  these  reports  unavail- 
able for  personal  examination,  the  reports  themselves  are  not  shown  to  or  even 
read  to  the  accused.  This  clearly  misses,  by  a  wide  mark,  the  fundamental  prin- 
ciples of  due  process  required  in  Goldberg.  Prisoners  must  be  given  the  right  to 
call  witnesses  in  their  own  behalf  and  cross-examine  witnesses  against  them.13 

C.  Counsel 

"The  right  to  be  heard  would  be,  in  many  cases,  of  little  avail  if  it  did  not  com- 
prehend the  right  to  be  heard  by  counsel."  Powell  v.  Alabama,  287  U.S.  45,  68-89 


12  At  present,  hearing  officers  may  impose  a  broad  range  of  punishments,  from  mere 
warning  to  30  days  cell  status  or  recommendation  that  the  Adult  Authority  take  no  action 
on  fixing  a  parole  date. 

13  Nothing  in  this  or  any  other  portion  of  this  opinion  and  order  is  intended  to  suggest 
that  prison  officials  cannot  immediately  place  in  isolation  those  charged  with  violating 
prison  rules  or  anyone  whose  continued  "freedom"  poses  an  immediate  threat  of  violence 
or  disruption,  provided  of  course  that  the  officials  thereafter  proceed  expeditiously  to 
hold  an  appropriate  hearing. 

uThe  Court  went  on  to  quote  from  Greene  v.  McElroy,  800  U.S.  474,  496-97  (1959)  : 
"Certain  principles  have  remained  relatively  Immutable  in  our  jurisprudence.  One  of 
these  is  that  where  governmental  action  seriously  injures  an  individual,  and  the  reason- 
ableness of  the  action  depends  on  fact  findings,  the  evidence  used  to  prove  the  Govern- 
ment's case  must  be  disclosed  to  the  individual  so  that  he  has  an  opportunity  to  show 
that  it  is  untrue.  While  this  is  important  in  the  case  of  documentary  evidence,  it  is  even 
more  important  where  the  evidence  consists  of  the  testimony  of  individuals  whose  memory 
might  be  faulty  or  who,  in  fact,  might  be  perjurers  or  persons  motivated  by  malice, 
vindictiveness,  intolerance,  prejudice,  or  jealousy.  We  have  formalized  these  protections 
in  the  requirements  of  confrontation  and  cross-examination.  They  have  ancient  roots. 
They  find  expression  in  the  Sixth  Amendment.  .  .  .  This  Court  has  been  zealous  to  protect 
these  rights  from  erosion.  It  has  spoken  out  not  only  in  criminal  cases  .  .  .  but  also  in  all 
types  of  cases  where  administrative   .   .   .   actions   were  under  scrutiny." 

13  The  recent  case  of  Richardson  r.  Pernios.  ,  U.S.  39  USLYV  4497   (May  3. 

1971),  in  no  way  diminishes  the  thrust  of  Goldberg.  In  Perales.  the  Court  distinguished 
Goldberg  on  the  ground  that,  among  other  differences,  the  Social  Security  Act  allowed 
claimants  to  subpoena  doctors  submitting  adverse  reports  for  the  purposes  of  eliciting 
direct  testimony  subject  to  cross-examination.  Neither  the  procedures  considered  in 
Goldberg,  nor  those  involved  herein  provide  for  such  testimony. 
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(1932),  quoted  in  Goldberg,  supra  at  270.  Under  the  present  set  of  rules,  prison- 
ers are'not  entitled  to  the  assistance  of  retained  or  appointed  counsel  or  counsel- 
substitute.  Rudimentary  principles  of  due  process  require  the  presence  of  counsel 
when  the  rights  of  an  individual  are  seriously  threatened  by  governmental  action. 
Cf.,  Gideon  v.  Wainwright,  372  U.S.  335  (1963)  ;  United  States  v.  Wade,  338  U.S. 
218  (1967)  ;  Goldberg  v.  Kelley,  397  U.S.  254  (1969).  Elements  of  equal  protection 
demand  that  when  the  prisoner  is  indigent,  the  state  must  provide  him  with  coun- 
sel. Cf.,  Douglas  v.  California,  372  U.S.  353  (1963).  Recently,  the  Supreme  Court 
has  held  that  in  some  instances  counsel-substitute  will  be  acceptable.  Johnson  v. 
A  very,  393  U.S.  48  (1969).  While  only  counsel  is  acceptable  in  the  case  of  an  of- 
fense which  will  be  referred  to  the  district  attorney,  in  all  other  cases  prison  of- 
ficials should  not  be  precluded  from  providing  an  adequate  counsel-substitute. 

D.  Decision  Based  on  the  Evidence 

"[T]he  decision  maker's  conclusion  as  to  a  recipient's  eligibility  must  rest  solely 
on  the  legal  rules  and  evidence  adduced  at  the  hearing.  Ohio  Bell  Tel.  Co.  v.  PUC. 
301  U.S.  292  (1937)  ;  United  States  v.  Abilene  &  S.R.  Co.  265  U.S.  274,  288-289 
(1924).  To  demonstrate  compliance  with  this  elementary  requirement,  the  deci- 
sion maker  should  state  the  reasons  for  his  determination  and  indicate  the  evi- 
dence he  relied  on,  cf.  Wichita  R.  &  Light  Co.  v.  PUC,  260  U.S.  48,  57-59  (1922), 
though  his  statement  need  not  amount  to  a  full  opinion  or  even  formal  findings 
of  fact  and  conclusions  of  law."  Goldberg  v.  Kelly,  supra  at  271 

Rules  of  evidence,  as  a  general  proposition,  do  not  rise  to  constitutional  levels. 
Thus,  it  would  be  inappropriate  for  this  court  to  establish  a  "weight  of  the  evi- 
dence" rule  more  stringent  than  the  due  process  clause  requires.  When  reviewing 
a  disciplinary  committee  decision  in  a  suit  brought  under  42  U.S.C.  §  1983,  dis- 
trict courts  have  traditional  standards  to  review  decisions  for  arbitrariness.  It 
is  hoped,  although  not  constitutionally  compelled,  that  disciplinary  committees 
will  apply  a  "weight  of  the  evidence"  rule  somewhat  more  exacting. 

E.  Decision  by  an  Unbiased  Fact-finder 

"[0]f  course,  an  impartial  decision  maker  is  essential.  Cf.  In  re  Murchison,  349 
U.S.  133  (1955)  :  Wong  Yang  Sung  r.  McGrath,  339  U.S.  33,  45-46  (1950).  We 
agree  with  the  District  Court  that  prior  involvement  in  some  aspects  of  a  case 
will  not  necessarily  bar  a  welfare  official  from  acting  as  a  decision  maker.  He 
should  not,  however,  have  participated  in  making  the  determination  under  re- 
view." Goldberg  v.  Kelly,  supra  at  271. 

Under  the  present  system,  there  is  no  prescription  against  the  participation 
in  the  decision  by  one  involved  in  the  incident,  although  such  a  practice  is  dis- 
couraged. It  is  difficult  in  the  abstract  to  establish  a  fixed  rule  regarding  par- 
ticipation by  involved  parties,  particularly  in  light  of  the  above-quoted  language. 
But  such  a  rule  must  be  fixed.  It  follows  that  if  participation  by  involved  parties 
is,  in  some  instances  acceptable,  in  others  it  is  not.  To  preclude  a  multitude  of  in- 
dividual challenges,  a  uniform  policy  consistent  with  due  process  requirements 
must  be  established  and  applied  in  every  case.  Such  a  policy  must  be  framed  so  as 
to  preclude,  in  all  cases,  the  participation  in  any  aspect  of  the  decision  of  the  dis- 
ciplinary committee  of  anyone  charged  with  a  subsequent  review  of  that  decision, 
or  anyone  with  personal  knowledge  of  any  material  fact  relevant  to  the  decision. 
Only  through  such  a  policy  can  complete  impartiality  be  insured  in  all  cases. 

F.  Right  to  Appeal 

The  status  of  a  right  to  appeal  a  decision  of  the  disciplinary  conimiti.ees  is  un- 
clear. It  appears  that  while  such  a  right  exists  its  existence  is  not  known,  and 
only  irregular,  individual  efforts  to  make  it  known  occur. 

There  is  no  constitutionally  protected  right  to  appeal  the  decision  of  a  fact- 
finding tribunal.  However,  if  statutes  or  regulations  provide  for  an  appeal  of 
right,  the  equal  protection  clause  requires  that  all  those  affected  be  treated  alike. 
Sec  Douglas  v.  California.  372  U.S.  353  (1963).  Thus,  officials  cannot  rely  on  word 
of  mouth  to  notify  prisoners  of  their  right  to  appeal  or  the  procedures  for  such 
an  appeal.  Xor  can  they  notify  some  prisoners  at  the  conclusion  of  disciplinary 
proceedings  and  fail  to  notify  others.  The  equal  protection  clause  contemplates 
uniform  treatment  of  all  prisoners. 

Now,  therefore,  it  is  ordered,  adjudged  and  decreed  that : 

1.  The  above  memorandum  opinion  constitutes  the  court's  findings  of  fact  and 
conclusions  of  law  pursuant  to  Fed.  R.  Civ.  P.  52(a)  : 
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2.  Plaintiffs  are  hereby  granted  a  declaratory  judgment  with  respect  to  their 
first  cause  of  action  insofar  as  this  opinion  and  order  declare  that  the  disciplinary 
procedures  employed  at  San  Quentin  Prison  violate  the  due  process  and  equal 
protection  clauses  of  the  14th  amendment  by  failing  to  provide  for  adequate  notice 
of  charges,  the  calling  of  favorable  witnesses  and  cross-examination  of  accusing 
witnesses,  counsel  or  counsel-substitute,  a  decision  by  a  fact-finder  uninvolved 
with  the  alleged  incident,  a  written  finding  of  facts,  or  uniform  notice  of  any  right 
to  appeal  the  decision,  when  such  a  disciplinary  hearing  may  result  in  grievous 
loss  to  the  prisoner ;  and  that  certain  disciplinary  punishment,  including  but  not 
necessarily  limited  to  (a)  indefinite  confinement  in  the  adjustment  center  or 
segregation;  (b)  possible  increase  in  a  prisoner's  sentence  by  reason  of  referral 
to  the  disciplinary  action  to  the  Adult  Authority  ;  (c)  a  fine  or  forfeiture  of  ac- 
cumulated or  future  earnings  ;  (d)  isolation  confinement  longer  than  10  days ;  or 
(e)  referral  to  the  district  attorney  for  criminal  prosecution,  constitute  such  a 
grievous  loss  to  the  prisoner ; 

3.  Defendants  are  hereby  preliminarily  and  permanently  enjoined  from  con- 
ducting any  further  disciplinary  hearings  at  San  Quentin  Prison  so  long  as  the 
procedures  employed  are  constitutionally  infirm  as  set  out  above; 

4.  The  decisions  of  the  disciplinary  committee  in  the  disciplinary  hearings  of 
the  named  plaintiffs,  Cluchette  and  Jackson,  are  set  aside,  and  said  plaintiffs  shall 
be  restored  to  the  status  of  confinement  they  enjoyed  prior  to  the  institution  of 
such  proceedings,  and  such  decisions  shall  be  expunged  from  all  their  records, 
and  shall  not  be  referred  to  the  Adult  Authority  ; 

5.  Defendants  are  ordered  to  submit  a  plan  for  the  conduct  of  disciplinary 
committee  hearings,  consistent  with  the  opinion  this  day  entered,  to  this  court 
within  100  days  for  approval  by  this  court ;  10  days  prior  to  this  date  of  submis- 
sion, defendants  shall  serve  a  copy  of  said  plan  to  attorneys  for  plaintiffs  ; 

6.  Execution  „f  this  order  is  stayed,  insofar  as  it  enjoins  any  further  discipli- 
nary hearings  and  sets  aside  the  decisions  in  any  disciplinary  hearings  already 
held,  for  30  days  to  allow  the  Attorney  General  of  the  State  of  California  to  file 
a  notice  of  appeal,  should  he  so  desire.  In  the  event  that  such  a  notice  is  filed,  the 
above-described  portion  of  this  order  is  stayed  until  further  order  of  this  court. 

Alfonso  J.  Zirpoli, 
United  States  District  Judge. 
Dated  :  June  21, 1971 
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CALIFORNIA   LEGISLATURE— 1971    REGULAR   SESSION 

ASSEMBLY  BILL  No.  2904 


Introduced  by  Assemblyman  Dunlap 
April  16,  1971 


REFERRED   TO   COMMITTEE  ON   CRIMINAL  JUSTICE 


An  act  to  amend  Sections  2080  anel  2081.5  of,  to  amend  and 
renumber  the  heading  of  Article  1  (commencing  with  Sec- 
tion 2650)  of  Chapter  4  of  Title  1  of  Part  3  of,  to  amend 
and  renumber  Sections  2650,  2651,  2652,  2653,  2654,  and 
2655  of,  to  amend, and  renumber  the  headings  of  Article  2 
(commencing  with  Section  2670),  Article  3  (commencing 
with  Section  2684),  and  Article  4  (commencing  with  Section 
2690)  of  Chapter  4  of  Title  1  of  Part  3  of,  and  to  add  Ar- 
ticle 1  (commencing  with  Section  2640)  to  Chapter  4  of 
Title  1  of  Part  3  of,  the  Penal  Code,  relating  to  prisons  and 
prisoners. 

LEGISLATIVE  COUNSELS  DIGEST 

AB  2904,  as  introduced,  Dunlap  (Crim.J.).  Prisons  and  prisoners. 
Amends,  amends  and  renumbers,  and  adds  various  provisions,  Pen.C. 
Provides  rules  and  procedures  with  respect  to  the  treatment,  disci- 
pline, and  placement  of  prisoners.  Makes  related  changes. 

Vote — Majority ;  Appropriation— No  ;  Fiscal  Committee — Yes. 

The  people  of  the  State  of  California  do  enact  as  follows: 

1  Section  1.     Section  2080  of  the  Penal  Code  is  amended  to 

2  read : 

3  2080.     A  copy  of  the  rules  and  regulations  prescribing  the 

4  duties  and  obligations  of  prisoners,  and  the  procedures,  hear- 

5  ing  committee  composition,  and  authorized  punishment  for  the 

6  violation  of  such  rules  and  regulations,  shall  be  furnished  to 

7  each   prisoner  in  a  state  prison  or  other  facility   under   the 

8  jurisdiction  of  the  Department  of  Corrections. 

9  Sec.  2.     Section  2081.5  of  the  Penal  Code  is  amended  to 

10  read : 

11  2081.5.     The   Director  of   Corrections  shall   keep   complete 

12  case  records  of  all  prisoners  under  custody  of  the  department, 

13  which  records  shall  be  made  available  to  the  Adult  Authority 
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1  and  the  Board  of  Trustees  of  the  California   Institution  for 

2  Women  at  such  times  and  in  such  form  as  each  board  may 

3  prescribe. 

4  Case  records  shall  include  all  information  received  by  the 

5  Director  of   Corrections  from   the   courts,   probation   officers, 

6  sheriffs,  police  departments,  district  attorneys,  State  Depart- 

7  ment  of  Justice,  Federal  Bureau  of  Investigation,  and  other 

8  interested  agencies  and  persons.   Case  records  shall  also  in- 

9  elude  a  record  of  diagnostic  findings,  considerations,  actions 

10  and  dispositions  with  respect  to  classification,  treatment,  em- 

11  ployment,  and  training  -,  and  diseipli»e  as  related  to  the  insti- 

12  tutional  correctional  program  followed  for  each  prisoner. 

13  Only  those  disciplinary  actions  which  were  taken  pursuant 

14  to  Article  1  (commencing  with  Section  2640)  of  Chapter  4  of 

15  Title   1  shall   be  made  available   to   the  Adult  Authority  or 

16  Board  of  Trustees  of  the  California  Institution  for  Women. 

17  However,  the  records  of  the  alleged  misconduct  of  a  prisoner 

18  which  was  found  not  true  pursuant  to  Sections  2643  or  2644 

19  or  the  records  pertaining  to  a  prisoner's  alleged  potential  for 

20  violence  ivhich  was  the  subject  of  a  warden's  or  superintend- 

21  ent's  petition  that  was  not  sustained  pursuant  to  Sections  2648 

22  or  2649  shall  not  be  included. 

23  The  director  shall  appoint,  after  consultation  with  the  Adult 

24  Authority,  such  employees  of  the  various  institutions  under 

25  his  control  as  may  be  necessary  for  the  proper  performance 
2b*  of  the  duties  of  the  Adult  Authority,  and  when  requested  by 

27  the  prisoner,  psychiatrist,  medical  personnel  or  Adult  Author- 

28  ity,  shall  also  have  in  attendance  at  hearings  of  the  Adult  Au- 

29  thority,  ^psychiatric  or  medical  personnel.  The  director  shall 

30  furnish,  after  consultation  with  the  Adult  Authority  and  the 

31  Director  of  General  Services,  such  hearing  rooms  and  other 

32  physical  facilities  at  such  institutions  as  may  be  necessary  for 

33  the  proper  performance  of  the  duties  of  the  Adult  Authority. 

34  Sec.  3.     Article  1  (commencing  with  Section  2640)  is  added 

35  to  Chapter  4  of  Title  1  of  Part  3  of  the  Penal  Code,  to  read : 
36 

37  "Article  1.     Adjustment  Centers  and 

38  Disciplinary  Procedures 
39 

40  2640.     The  Legislature  finds  and  declares  that  the  practice 

41  of  confining  prisoners  in  isolation  cells  and  the  extended  segre- 

42  gation  of  prisoners  from  the  prison's  general  population  in  ad- 

43  justment  centers  or  similar  facilities  constitutes  severe  psy- 

44  chological  punishment  which  is  detrimental  to  treatment  goals 

45  and  rehabilitation,  and  that  the  routine  use  of  such  severe 

46  disciplinary  measures  serves  to  embitter  and  demoralize  pris- 

47  oners,  and  not  to  deter  them,  and  the  Legislature  intends  that 

48  except   for   serious    and    violent    offenses,    other   disciplinary 

49  measures  should  be  utilized. 

50  The  Legislature  further  finds  and  declares  that  procedural 

51  safeguards  should  accompany  the  determination  that  a  pris- 

52  oner  is  sentenced  to  isolation,  segregation,  or  confinement  in 
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1  the  adjustment   center  because   the  appearance  of  arbitrary 

2  action   lessens  the   likelihood   of  rehabilitation   and  such   de- 

3  termination  may  result  in  the  substantial  loss  of  libertj'  for 

4  such  prisoner  in  terms  of  the  prisoner's  immediate  confine- 

5  ment  and  by  reason  of  the  Adult  Authority's  consideration  of 

6  such  disciplinary  reports  and  findings  of  guilt. 

7  2641.     The  following  terms  used  in  this  article  shall  be  de- 

8  fined  as  follows: 

9  (a)   "Prison":  Reference  in  this  article  to  prisons  refers 

10  to  all  facilities,  camps,  hospitals,  and  institutions  for  the  con- 

11  finement,  treatment,  employment,  training  and  discipline  of 

12  prisoners  in  the  legal  custody  of  the  Department  of  Correc- 

13  tions. 

14  (b)   "Parole  Board":  The  Parole  Board  is  the  Adult  Au- 

15  thority  or  the  Women's  Board  of  Terms  and  Parole. 

16  (c)   "Segregation":  A  prisoner  is  in  segregation  when  he  is, 

17  for  administrative  or  punitive  purposes,  removed  and  segre- 

18  gated  from  the  general  population  of  the  prison  and  not  per- 

19  mitted  to  participate  in  activities  involving  the  general  popu- 

20  lation,  and  such  prisoner's  contact  with  other  prisoners,  ex- 

21  cept  for  exercise  periods,  is  limited  to  brief  visual  or  verbal 

22  encounters.  A  prisoner  confined  to  his  own  quarters  for  five  or 

23  more  consecutive  days  shall  be  deemed  to  be  in  segregation 

24  unless  the  warden  or  superintendent  of  the  prison  housing  such 

25  quarters  has  ordered  a  general  lockup  to  protect  the  security 

26  of  such  prison. 

27  (d)   "Isolation":  A  prisoner  in  isolation  is  one  in  segrega- 

28  tion  who  is  denied  those  privileges  accorded  to  prisoners  in 

29  segregation,  pursuant  to  Section  2652. 

30  (e)   "Adjustment  center":  Adjustment  center  is  the  phys- 

31  ical  plant  within  a  prison  where  those  on  isolation  status  and 

32  those  in  segregation  are  housed. 

33  (f)   "Hearing   committee":    The    hearing   committee   shall 

34  consist  of  three  persons:  a  psychiatrist,  psychologist,  chaplain 

35  or  teacher,  a  representative  of  the  director  and  a  representa- 

36  tive  of  the  warden  or  superintendent  of  the  prison  wherein 

37  the  committee  holds  hearings.  A  committee  member  who  ini- 

38  tiates  a  violation  report,  investigates  or  reviews  the  investi- 

39  gating  officer's  report  or  who  has  personal  knowledge  of  the 

40  prisoner's  alleged  misconduct  shall  not  participate  in  the  com- 

41  mittee's  hearing  of  such  matter.  A  representative  of  the  in- 

42  mate  advisory  committee  or  other  designated  prisoner  repre- 

43  sentative,  shall  be  permitted  to  observe  the  hearings  of  the 

44  hearing  committee. 

45  2642.     No  prisoner  shall  be  confined  in  isolation  for  more 

46  than  10  consecutive  days.  A  prisoner  shall  not  be  placed  in 

47  segregation  or  in 'an  adjustment  center  for  longer  than  30 

48  consecutive  days,  except  as  provided  in  this  article. 

49  2643.     No  prisoner  shall  be  confined  in  isolation  or  segre- 

50  gation  or  in  an  adjustment  center  unless  such  prisoner  has 

51  engaged  in  a  serious  and  violent  offense.  Any  prisoner  accused 
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1  of  such  misconduct  shall  not  be  confined  in  isolation,  segrega- 

2  tion,  or  an  adjustment  center  until  he  has  been  afforded  a  hear- 

3  ing  on  the  charges  against  him  before  the  hearing  committee, 

4  pursuant  to  this  section.  If  the  prisoner's  life  is  in  danger  or 

5  he  poses  an  immediate  danger  to  others,  he  may  be  placed  in 

6  segregation  pending  the  hearing,  but  he  shall  not  be  so  con- 

7  fined  for  a  period  in  excess  of  five  days. 

8  Such  prisoner  shall  be  provided  with  written  notice  at  least 

9  48  hours  prior  to  the  hearing  committee's  hearing,  which  such 

10  notice  shall  include  a  statement  of  the  charges  against  him,  in- 

11  eluding  a  brief  description  of  the  factual  circumstances  upon 

12  which  the  charge  is  based,  the  specific  rule  violated,  which 

13  should  be  set  forth  in  the  notice,  and  the  names  of  the  com- 

14  plainant  and  staff  member  making  the  report.  Such  written 

15  notice  shall  further  advise  the  prisoner  of  his  right  to  a  hear- 

16  ing  before  an  impartial  hearing  committee  where  he  will  be 

17  accorded  the  right  to  have  the  assistance  of  a  representative 

18  of  his  own  choosing  who  may  be  a  law  student,  chaplain,  fel- 

19  low  inmate,  or  member  of  the  staff,  and  that  he  shall  have 

20  the  right  to  call  witnesses  in  his  behalf.  The  staff  or  inmate 

21  complainant  shall  be  required  to  appear  and  testify  at  such 

22  hearing,  and  may  be  questioned  by  the  accused  prisoner. 

2;}  If  the  prisoner  states  that  the  charges  are  true,  he  shall  be 

24  provided  the  opportunity  to  make  a  statement  to  the  hearing 

25  committee  concerning  his  conduct  and  such   statement  shall 

26  be  recorded  by  such  committee.   If  the  prisoner  states  that 

27  charges  are  not  true,  the  disciplinary  committee  shall  hear 

28  testimony  as  to  the  nature  of  the  alleged  offense  and  the  pris- 

29  oner's  defense,  if  any,  and  shall  disregard  written  statements 

30  of  any  witnesses  who  do  not  testify  at  the  hearing.  The  corn- 
el mittee  may  exclude  those  witnesses  whose  testimony  would  be 

32  cumulative  or  repetitive.  The  charges  against  such  prisoner 

33  shall  be  found  not  true  unless  a  majority  of  the  hearing  com- 

34  mittee  find  that  a  preponderance  of  the  evidence  submitted 

35  establishes  the  truth  of  such  charges. 

36  The  hearing  committee  shall  make  findings  of  fact  and  shall 

37  order  the  disposition  of  the  case,  except  that  a  prisoner  sen- 

38  tenced  to  isolation  or  segregation  shall  be  given  credit  for  the 

39  number  of  days  that  he  was  confined  in  segregation  pending 

40  such   hearing.    No   prisoner    shall   be   sentenced    to   isolation, 

41  segregation,  or  to  an  adjustment  center  unless  a  psychiatrist 

42  or  psychologist  has  stated  in  writing  that  the  prisoner's  men- 

43  tal  state  is  such  that  he  can  tolerate  such  confinement  without 

44  substantial  risk  of  suicide  or  mental  illness. 

45  The  prisoner,  the  warden,  and  the  Director  of  Corrections 

46  shall  be  provided  with  a  written  copy  of  such  findings  and 

47  disposition.  The  prisoner  shall  be  advised  in  writing  of  his 

48  right  to  appeal  the  decision  to  the  warden,  pursuant  to  Sec- 

49  tion  2644.  The  committee  shall  retain  any  physical  evidence 

50  viewed  and  shall  keep  records  of  the  date  of  such  hearing, 

51  the  names  of  the  committee  members,  and  a  brief  summary 

52  of  the  testimony  and  evidence  presented,  findings,  and  their 
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1  rationale  for  the  dispositions.   Such   committee  records  shall 

2  be  available  to  the  Adult  Authority,  the  prisoner,  his  attorney, 

3  and  the  prisoner's  designated  family  representative. 

4  2644.     If  the  prisoner  files  written  notice  of  appeal  within 

5  30  days  after  the  decision  of  the  hearing  committee,  such  find- 

6  ings  or  dispositions  shall  be  reviewed  by  the  warden  or  su- 

7  perintendent  of  the  institution  wherein  the  hearing  commit- 

8  tee  hearing  was  held.  Within  three  days  after  receipt  of  such 

9  notice,  the  warden  or  superintendent  shall  review  the  findings 

10  and  disposition.   If  the  warden  or  superintendent  finds  that 

11  a  preponderance  of  the  evidence  presented  does  not  support 

12  a  finding  that  the  charges  are  true,  he  shall  reject  such  find- 

13  ing.  The  warden  or  superintendent  may  order  further  pro- 

14  ceedings  or  modify  the  disposition  by  reducing  or  suspending 

15  the  sentence,  if  he  believes  the  punishment  imposed  is  exces- 

16  sive  in  light  of  all  relevant  circumstances. 

17  Such  review  by  the  warden  or  superintendent  shall  be  au- 

18  tomatieally  reviewed  by  the  director  within  10  days  after  the 

19  completion  of  the  warden's  or  superintendent's  review. 

20  If  the  director  finds  that  a  preponderance  of  evidence  pre- 

21  sented  does  not  support  a  finding  that  the  charges  are  true, 

22  he  shall  reject  such  finding.  The  director  may  modify  the  dis- 

23  position  by  reducing  or  suspending  the  sentence  if  he  believes 

24  that  the  punishment  imposed  is  excessive  in  light  of  all  rele- 

25  vant  circumstances.  The  prisoner  shall  be  notified  in  writing 

26  of  such  review  and  action  taken  by  the  warden  or  superin- 

27  tendent  and  the  director. 

28  2645.     A  prisoner  may  consent  to  confinement  in  segrega- 

29  tion  in  any  prison  for  90  days  by  signing  a  written  statement 

30  requesting  such  confinement.   Such  prisoner  may  revoke  his 

31  request  at  any  time,  whereupon  he  shall  be  released  to  the 

32  general  population  of  such  prison.  At  the  expiration  of  90 

33  days,  such  prisoner  shall  be  released  to  the  general  population 

34  of  such  prison,  unless  the  prisoner  again  consents  to  segrega- 

35  tion  by  signing  a  written  statement  requesting  such  confine- 

36  ment.  Each  successive  period  of  confinement  shall  be  subject 

37  to  the  terms  and  conditions  of  this  section. 

38  2646.     No  prisoner  shall  be  confined,  without  his  consent, 

39  to  segregation  or  to  an  adjustment  center  of  any  prison  for 

40  more  than  30  consecutive  days,  or  to  isolation  for  more  than 

41  20  days,  or  segregation  for  more  than  60  days  in  any  six- 

42  month   period,   unless  the   warden  or   superintendent  of  the 

43  prison  has  filed  a  petition  in  the  superior  court  of  the  county 

44  where  such  adjustment  center  or  segregated  housing  is  located 

45  alleging  that  the  -prisoner's  presence  in  the  general  popula- 

46  tion  of  any  prison  within  this  state  will  endanger  the  life  of 

47  such  prisoner  or  the  lives  of  others  with  whom  he  might  come 

48  in  contact.  The  petition  shall  set  forth  the  facts  upon  which 

49  the  allegations  in  the  petition  are  based,  including  any  charges 

50  of  violent  misconduct,  the  diagnosis,  or  report  concerning  the 

51  prisoner's  potential  for  violence,  or  his  susceptibility  to  vio- 

52  lence,  including  a  brief  description  of  the  circumstances  of 
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1  such  diagnosis  or  charges,  the  names  of  complainants  or  staff 

2  member,  psychiatrist  or  physician  making  such  diagnosis  or 

3  report.  Such  prisoner  is  entitled  to  a  copy  of  such  petition 

4  and  written  notice  of  his  right  to  counsel,  including  court- 

5  appointed  counsel  if  he  is  indigent.  If  he  so  elects,  the  court 

6  shall  immediately  appoint  the  public  defender  or  other  at- 

7  torney  to  assist  him  in  the  hearing  on  the  warden  or  super- 

8  intendent's  petition.   The  attorney  shall  advise  the  prisoner 

9  of  his  rights  in  relation  to  the  proceeding  and  shall  repre- 

10  sent  him  in  such  court  proceeding. 

11  2647.     Whenever  it  appears,  by  petition  filed  pursuant  to 
'12  Section  2646,  to  the  satisfaction  of  a  judge  of  the  superior 

13  court  that  the  prisoner's  presence  in  the  general  population 

14  of  any  prison  within   this  state  would  endanger  the  life  of 

15  such  prisoner  or  the  lives  of  others  with  whom  he  might  come 

16  in   contact,   the   judge   shall   issue   an   order   notifying   such 

17  prisoner  that  he  must  submit  to  an  evaluation  at  such  time  and 

18  place  designated  by  the  judge.  The  order  for  evaluation  shall 
19.  be  served  by  a  correctional  staff  member  or  court-appointed 

20  official. 

21  2648.     The  court  shall  order  an  evidentiary  hearing  within 

22  five  judicial  days  after  the  filing  of  the  petition,  unless  the 

23  prisoner's  attorney  requests  a  continuance.  The  prisoner  shall 

24  enjoy  the  right  to  be  confronted  with  the  witnesses  against 

25  him  and  the  hearing  on  the  warden's  or  superintendent's  pe- 

26  tition  shall  be  conducted  in  accordance  with  the  procedures 

27  required  under  Section  13  of  Article  1  of  the  State  Constitu- 

28  tion.  Unless  the  court  finds,  by  a  preponderance  of  the  evi- 

29  dence  introduced  at  such  hearing  that  the  prisoner's  presence 

30  in  the  general  population  of  any  prison  within  this  state  will 

31  endanger  his  life  or  the  lives  of  others  with  whom  he  might 

32  come  in  contact,  he  shall  be  released  to  the  general  population 

33  of  a  prison  within  this  state  A  finding  under  this  section  shall 

34  not  be  admissible  in  any  civil  or  criminal  proceeding  without 

35  the  consent  of  the  person  who  was  the  subject  of  the  finding. 

36  2649.     Until  a  final  decision  on  the  merits  by  the  trial  judge, 

37  the  prisoner  named  in  the  warden's  or  superintendent's  peti- 

38  tion  shall  be  confined  in  segregation  or  an  adjustment  center 

39  until  released  by  order  of  the  superior  court  having  jurisdic- 

40  tion  over  the  action,  or  unless  the  petition  for  segregation  or 

41  an  adjustment  center  confinement  is  withdrawn.  If  no  decision 

42  has  been  made  within  30  days  after  the  filing  of  the  petition, 

43  not  including  extensions  of  time  requested  by  the  prisoner's 

44  attorney,  the  prisoner  shall  be  released  to  the  general  popula- 

45  tion  of  a  state  prison. 

46  If  the  warden's  or  superintendent's  petition  was  sustained 

47  by  the  court,  the  prisoner  may  be  held  in  segregation  or  in 

48  an  adjustment  center  for  90  days.  At  the  expiration  of  90  days, 

49  the  prisoner  shall  be  released  from  segregation  or  the  adjust- 

50  ment  center  unless  the  warden  or  superintendent  in  charge  of 

51  the   prison   files   a    new   petition    on   the   grounds   that   such 
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1  prisoner  is  still  a  person  whose  presence  in  the  general  popula- 

2  tion  of  any  prison  within  this  state  will  endanger  his  life  or 

3  lives  of  others  with  whom  he  might  come  in  contact.  Such  new 

4  petition  shall  be  filed  and  the  hearing  conducted  pursuant  to 

5  Sections  2646,  2647  and  2648. 

6  2650.     Nothing  in  this  article  shall  prohibit  the  warden  or 

7  superintendent  in  charge  of  the  segregation  facility  or  adjust- 

8  ment  center  in  which  the  prisoner  is  being  involuntarily  con- 

9  fined  from  ordering  his  immediate  release  from  such  confine- 

10  ment  when,  in  the  opinion  of  such  warden  or  superintendent, 

11  the  prisoner's  presence  in  the  general  population  of  a  prison 

12  within  this  state  would  not  endanger  his  life  or  lives  of  others 

13  with  whom  he  might  come  in  contact. 

14  2651.     Each  prisoner  undergoing  confinement  in  isolation, 

15  segregation  or  an  adjustment  center  shall  be  allowed  a  daily 

16  exercise  period  of  at  least  three  hours.  In  case  of  inclement 

17  weather,  an  indoor  exercise  area  shall  be  made  available.  The 

18  firing  of  live  ammunition  at  or  around  prisoners  in  the  exer- 

19  cise  areas  within  a  segregated  housing  facility  or  an  adjust- 

20  ment  center,  or  an  outside  exercise  area  of  such  facility  or  ad- 

21  justment  center,  is  prohibited,  unless  the  life  of  another  is  in 

22  obvious  and  imminent  danger  and  such  action  is  necessary  to 

23  save  the  life  of  such  person. 

24  2652.     Prisoners  confined  to  segregation  or  an  adjustment 

25  center,  except  those  on  isolation  status,  shall  be  allowed  to 

26  retain  such  personal  possessions  as  prisoners  in  the  prison's 
27 .  general  population  would  be  permitted  to  possess  and  shall  be 

28  entitled  to  the  same  commissary,  radio,  library,  and  reading 

29  privileges  available  to  the  general  population  of  the  prison 

30  housing  such  segregated  housing  or  adjustment  center. 

31  The  segregation  facilities  and  adjustment  center  shall  be 

32  staffed  to  provide  chaplain  services,  occupational  therapy,  rec- 

33  reational    therapy,    individual    and    group    counseling,    and 

34  psychotherapy,  and  such  services  shall  be  available  to  those 

35  confined  there.  Whenever  possible,  prisoners  in  segregation  or 

36  in  adjustment  centers  shall  be  permitted  to  eat  their  meals  to- 

37  gether  in  a  common  dining  hall. 

38  Each  prisoner  undergoing  isolation,  segregation,  or  adjust- 

39  ment  center  confinement  may  request  to  see  the  chaplain,  psy- 

40  chiatrist,  psychologist,  physician,  or  warden  or  superintendent 

41  of  such  prison.  Such  request,  if  in  writing,  shall  be  unopened, 

42  uncensored,  and  shall  be  transmitted  immediately  to  the  re- 

43  quested  visitor.  Each  such  prisoner  shall  be  visited  by  a  psy- 

44  chiatrist  or  psychologist  and  a  physician  on  at  least  two  oc- 

45  casions  per  week. 

46  2653.     Isolation,   cells,   segregated   housing   or    adjustment 

47  centers  shall  not  be  utilized  for  the  confinement  of  persons 

48  manifesting  symptoms  of  a  major  mental  illness,  organic  brain 

49  syndrome,  psychoneurosis,  acute  situational  reactions  or  im- 

50  minent  suicidal  risk,  of  such  severity  that  the  custodial  and 

51  medical  procedure  possible  in  such  setting  would  be  insuffi- 

52  cient  to  provide  adequate  treatment. 
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1  Persons  manifesting  such  symptoms  or  who  are  to  be  evalu- 

2  ated  for  such  illness  must  be  immediately  transferred  to  the 

3  California  Medical  Facility  or  to  another  prison  hospital  or 

4  mental  hospital   approved   by   the   prison's   psychiatrist   for 

5  treatment  of  such  persons. 

6  Sec.  4.     The  heading  of  Article  1   (commencing  with  Sec- 

7  tion  2650)  of  Chapter  4  of  Title  1  of  Part  3  of  the  Penal  Code 

8  is  amended  and  renumbered  to  read : 
9 

10  Article  4  2  .     Mistreatment  of  Prisoners 
11 

12  Sec.  5.     Section  2650  of  the  Penal  Code  is  amended  and 

13  renumbered  to  read : 

15  2660  .     The  person  of  a  prisoner  sentenced  to  imprisonment 

16  in  the  state  prison  is  under  the  protection  of  the  law,  and  any 

17  injury  to  his  person,  not  authorized  by  law,  is  punishable  in 

18  the  same  manner  as  if  he  were  not  convicted  or  sentenced. 

19  Sec.  6.     Section  2651  of  the  Penal  Code  is  amended  and 

20  renumbered  to  read : 

21  3664 

22  2661  .     No  punishment,  except  as  may  be  authorized  by  the 

23  Director  of  Corrections,  shall  be  inflicted  and  then  only  by  the 

24  order  and  under  the  direction  of  the  wardens.  Nothing  in  this 

25  section  shall  be  construed  as  a  limitation  or  impairment  of  the 

26  authority  of  the  Adult  Authority  in  exercising  its  functions. 

27  Sec.  7.     Section  2652  of  the  Penal  Code  is  amended  and 

28  renumbered  to  read : 

29  2663 

30  2662 .     It  shall  be  unlawful  to  use  in  the  prisons,  any  cruel, 

31  corporal  or  unusual  punishment  or  to  inflict  any  treatment  or 

32  allow  any  lack  of  care  whatever  which  would  injure  or  im- 

33  pair  the  health  of  the  prisoner,  inmate  or  person  confined; 

34  or  to  punish  a  prisoner  by  depriving  him  of  clothing,  a  bed, 

35  bedding,  the  regular  diet  except  as  prescribed  by  a  physician 

36  for  dietary  purposes,  or  normal  hygenic  implements  required 

37  for  basic  sanitation  that  are  provided  to  the  general  popula- 

38  tion  of  persons  confined  in  a  jail  or  a  state  prison,  and  punish- 

39  ment  by  the  use  of  special  isolation  or  restricted  diets,  strait- 

40  jackets,  gag,  thumbscrew,  shower  bath  or  the  trussing  up  of 

41  prisoners,  inmates  or  persons  confined  is  hereby  prohibited. 

42  Any  person  who  violates  the  provisions  of  this  section  or  who 

43  aids,  abets,  or  attempts  in  any  way  to  contribute  to  the  vio- 

44  lation  of  this  section  shall  be  guilty  of  a  misdemeanor. 

45  Sec.  8.     Section  2653  of  the  Penal  Code  is  amended  and 

46  renumbered  to  read : 
4.7  QfiFjQ 

48  2663  .     Every  person  who  is  guilty  of  willful  inhumanity  or 

49  oppression  toward  any  prisoner  in  a  state  prison  and  under  his 

50  care  or  in  his  custody,  is  punishable  by  fine  not  exceeding  two" 

51  thousand  dollars  ($2,000),  and  by  removal  from  office. 
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1  Sec.  9.     Section   2654  of  the  Penal   Code  is  amended  and 

2  renumbered  to  read  : 

4  2664  .     Every  person  guilty  of  any  harsh,  cruel  or  unkind 

5  treatment  of,  or  any  neglect  of  duty  towards,  any  idiot,  luna- 

6  tic,  or  insane  person  in  a  state  prison  is  guilty  of  a  misde- 

7  meanor. 

8  Sec.  10.     Section  2655  of  the  Penal  Code  is  amended  and 

9  renumbered  to  read  : 

11  2665.     No  child  under  the  age  of  16  years  may  be  placed 

12  in   any   state   prison    in    company    with    adults   convicted    of 

13  crime,  except  in  the  presence  of  a  proper  official. 

14  Sec.  11.     The  heading  of  Article  2  (commencing  with  Sec- 

15  tion  2670)  of  Chapter  4  of  Title  1  of  Part  3  of  the  Penal" Code 

16  is  amended  and  renumbered  to  read: 
17 

18  Article  3  3  .     Asexualization 
19 

20  Sec.  12.     The  heading  of  Article  3  (commencing  with  Sec- 

21  tion  2684)  of  Chapter  4  of  Title  1  of  Part  3  of  the  Penal  Code 

22  is  amended  and  renumbered  to  read  : 
23 

24  Article  S  4  .     Disposition  of  Insane  Prisoners 
25 

26  Sec.  13.     The  heading  of  Article  4  (commencing  with  Sec- 

27  tion  2690)  of  Chapter  4  of  Title  1  of  Part  3  of  the  Penal  Code 

28  is  amended  and  renumbered  to  read : 
29 

30  Article  ^  5  .     Temporary  Removal  of  Prisoners 
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[From  the  Village  Voice,  October  7-1*.  1971] 

San  Quentin  :  Murder  On  The  Installment  Plan 

Inside  San  Quentin — At  the  Mercy  of  the  Merciless1 

By  Maharibi  Muntu  (Larry  West) 

The  Adjustment  Center  at  San  Quentin  is  situated  alongside  an  immaculately 
landscaped,  sedate  patio  with  a  gurgling  fish  pond  climaxing  into  a  colorful 
waterfall.  Surrounding  the  patio  is  a  neatly  trimmed  lawn.  Directly  across 
from  the  Adjustment  Center  is  the  House  of  God,  the  prison  chapel.  Only  a 
prison  architect  could  have  conceived  such  an  ironic  contradiction. 

In  this  milieu  the  Adjustment  Center  hardly  suggests  to  the  viewer  that  it 
is  the  hole  from  which  there  is  no  return.  With  its  pleasing-to-the-eye  appearance 
of  fresh  paint  and  flower  beds  all  manicured  just  so,  who  would  imagine  that 
the  third  floor  of  this  structure  houses  the  death  row,  and  the  first  floor  houses 
the  functionally  dead  and  broken  men  in  different  states  of  mental  and  physical 
decomposition?  That  upon  its  sidewalk  ran  George  Jackson's  blood  spilled  by 
the  hands  of  infamy? 

Upon  first  entering  the  Adjustment  Center  you  see  a  little  table  with  a  log  book, 
and  it's  to  record  whoever  enters  or  leaves  the  building;  and  this  alerts  you: 
you  are  now  in  a  new  place,  a  prison  within  a  prison.  Looking  further  you  see 
a  white  painted  wood  cabinet  that  contains  the  too  large  white  coveralls  and 
green  shorts,  shirts,  and  socks  you  will  have  to  put  on  after  the  strip  search 
and  inspection  of  all  your  body  cavities.  Also,  down  the  spoiled  floor  with  its 
wax  smell  that  almost  verlaps  that  smell  of  funk  and  spilled  blood,  and  its 
dirt  unconcealed  in  the  corners,  you  see  two  doors — one  solid,  one  of  bars. 
Above  the  solid  door  is  a  red  light,  and  when  it  blinks  on  and  off  it  means  a 
"dead  man"  is  coming  or  going.  The  door  of  bars  leads  to  the  cell  area.  The 
last  two  cells  are  strip  cells,  where  you  are  put  upon  first  entering  the  Adjust- 
ment Center.  The  strip  cell  has  a  hole  in  the  floor  where  you  must  urinate  and 
hunch  down  like  a  dog.  Straddle-legged  you  aim  your  anus  at  this  black,  foul- 
smelling  hole  to  defecate.  Your  bed  is  a  solid  concrete  slab  where  you  must  rest 
your  bruised,  tired  body,  which  is  in  stark  contrast  to  the  cells  on  the  mainline 
general  population,  where  you  have  a  spring  bed,  earphones,  your  personal 
property,  access  to  reading  materials  and  such. 

The  color  of  the  strip  cell  is  a  rancorous  yellow  that  reminds  one  of  harden- 
ing slime.  The  bars  are  a  repulsive,  rancid  green  that  suggests  mold  and  decay. 
The  walls,  bars,  and  floor  are  covered  with  feces,  urine,  smashed  ants,  squashed 
roaches,  nose  buggers,  hair,  dried  blood,  tobacco  stains,  match  burns,  and  count- 
less epitaphs,  such  as  "Death  to  all  niggers,"  and  right  up  under  it,  in  a  different 
hand,  "Fuck  you  Whitey."  Other  places,  snatches  of  songs,  poems,  parts  of  the 
Bible,  or  just  whatever  comes  into  a  man's  mind  have  been  written  in  the  most 
unimaginative  scrawl  to  the  most  florid  graph.  Since  pencils  are  often  prohibited, 
the  writings  are  carved  or  burned  into  the  surface  of  the  concrete  wall.  Swarm- 
ing around  this  putrid  receptacle  for  waste  materials  are  ants,  roaches  and  flies. 
You  must  eat  your  two  warm-to-cold  meals  a  day  in  this  milieu,  and  if  the  guard 
feels  all  right,  he  may  allow  you  to  shower  once  or  twice  a  week.  Then  you  can 
wash  your  body  and  teeth.  If  the  laundry  comes  in  and  there  is  any  left,  you 


1  The  prisoner  who  wrote  this  article  in  the  Village  Voice  is  Maharibi  Muntu  (Larry 
West)  who  is  28.  He  is  black,  grew  up  in  Tulsa  and  Kansas  City,  and  at  age  19  was 
convicted  of  stealing  a  fur  coat  and  sent  to  prison  in  Oklahoma,  where  he  served  two 
years  of  a  six-year  sentence.  When  released,  he  moved  to  Watts,  California.  He  was 
identified  as  an  accomplice  by  a  man  charged  with  stealing  $20.00  In  Watts,  in  1965,  and 
convicted  of  kidnapping  (later  dropped)  and  robbery  (of  the  $20.00).  His  court-appointed 
attorney  did  not  make  any  motions  concerning  the  fact  that  during  the  trial  a  juror  told 
two  other  jurors  that  "niggers  always  lie".  West  was  sent  to  San  Quentin  on  an  indeter- 
minate sentence  with  a  maximum  of  life  Imprisonment  (a  "life  top")  and  became  a 
prominent  jailhouse  lawyer.  He  had  an  altercation  with  some  officers  at  San  Quentin  when 
they  tried  to  confiscate  his  magazines  and  books.  He  was  then  sent  to  a  strip  cell  for  60 
days  and  retained  in  the  Adjustment  Center  for  two  years.  He  was  transferred  from  the 
San  Quentin  Adjustment  Center  to  the  Folsom  Adjustment  Center  when  the  authorities 
discovered  that  he  was  assisting  Ruchell  Magee  with  his  court  pleadings  and  work.  (This 
assistance  was  legal  under  U.S.  Supreme  Court  decisions).  He  is  presently  in  need  of  a 
large,  bound  dictionary,  but  Folsom  does  not  permit  hardbound  books  in  the  Adjustment 
Center. 
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can  exchange  your  socks  you  have  walked  with  on  the  cruddy  floor  (as  you  are 
not  permitted  shoes  in  the  strip  cell)  along  with  your  coveralls,  shorts,  under- 
shirt, and  towels.  After  the  three-ininute,  lye  soap  shower,  you  are  forced  to 
return  to  your  hole  of  filth. 

How  long  you  must  endure  these  conditions  depends  on  your  captors'  whim. 
This  writer  was  kept  in  the  strip  cell  over  60  days.  Other  than  when  you  are  let 
out  on  the  tier  to  shower,  when  you  may  speedily  converse  with  others,  and 
when  you  attempt  to  peek  at  the  sky  through  the  dirty  two  unboarded  windows 
at  the  top  and  estimate  by  the  undullness  of  the  shadow  how  bright  the  day  is, 
your  only  scenery  from  the  strip  cell  is  a  drab,  listless  tan-colored  concrete  wall 
and  a  steam  pipe  covered  with  faded  white  plaster,  now  turned  gray  by  dust, 
dirt,  shit,  blood,  and  neglect. 

You  are  counted  all  day  and  all  night  under  the  pretense  of  security,  but 
actually  to  insure  you  receive  no  sleep  as  the  guard  jingles  his  keys,  walks  with 
extra  hardness,  slams  the  security  gates,  and  tries  to  shine  his  powered  flashlight 
in  your  eyes. 

In  the  mornings  the  guard  brings  your  coffee  in  a  big  bucket  and  pours  you  a 
cup  of  coffee  in  your  dirty  cup.  The  regulations  say  he  is  to  bring  those  prisoners 
confined  in  the  strip  cells  fresh  water  every  hour,  but  like  most  prison  rules  to 
assist  the  convict  in  any  matter,  they  are  only  used  when  the  guard  takes  the 
witness  stand  to  testify  about  prison  conditions,  during  which  10  minutes  all 
rules  are  stringently  adhered  to.  The  remainder  of  the  time  they  are  conveniently 
forgotten. 

Some  mornings  the  guards  serve  coffee  and  milk,  but  they  always  manage  to 
bring  the  steaming,  too-hot-to-drink-immediately  coffee  first,  and  then  they  rush 
back  with  the  cold  milk,  and  as  your  only  cup  is  filled,  you  have  to  make  the 
choice  whether  you  want  warmth  or  nourishment,  and  you  must  make  that 
decision  quick. 

Your  days  and  nights  in  the  Adjustment  Center  strip  cell,  where  you  are  not 
permitted  anything  to  read,  smoke,  or  keep  up  your  hygiene  (and  to  do  so  will 
get  you  a  write-up  for  violation  of  prison  rules),  are  spent  talking  to  the  other 
voices  about  "how  funky  it  is,"  and  various  aspects  of  the  struggle  of  oppressed 
people,  and  just  life  period.  Or  else  you  kick  back  on  your  slab  and  pretend  that 
obnoxious  smell  is  absent  and  try  to  meditate. 

Some  days  they  let  out  the  tier  tender,  who  is  generally  white  and  in  the  A.C. 
usually  for  some  offense  against  a  black  ;  thus,  you  are  to  a  large  degree  alienated 
from  him.  At  noon  he  pours  the  warm  coffee  or  tea  and  maybe  will  smuggle  you  a 
match,  a  smoke,  and  a  book,  normally  a  western  or  sex  story,  which  is  ofttimes 
so  old,  blurred,  and  torn  you  cannot  read  it,  especially  when  the  light  is  so  dim. 
There  is  no  sunlight,  reflection,  or  other  illumination,  and  occasionally  the  pages 
of  the  sex  book  are  stuck  together  due  to  the  promiscuous  use  of  former  readers. 

I  wrote  in  a  letter  to  the  Parole  Board  in  May  1971  the  following  account  of 
San  Quentin's  Adjustment  Center  : 

"I'm  tired,  tired,  tired  and  tired  of  being  tired.  I  have  spent  the  last  22 
months  in  the  hole,  been  starved,  teargassed,  and  beat.  From  each  of  my  trau- 
matic experiences  I  have  learned  that  excessive  power  corrupts.  The  last  eight 
months  I  have  endured  with  no  sunlight,  inadequate  food,  prohibited  and  pre- 
vented from  school,  trade,  or  even  educational  books,  constantly  surrounded  by 
racist,  frustrated  prison  personnel.  It  has  been  a  fight  just  to  retain  sanity  in  this 
microcosm  of  madness  and  depravity.  How  and  why  do  you  people  allow  such 
barbaric  conditions  to  exist?  Do  you  realize  that  under  the  conditions  I  have  been 
forced  to  endure,  at  least  three  convicts  have  attempted  suicide  (two  by  cutting 
their  wrists,  one  by  hanging)  ?  All  had  to  be  hospitalized.  Another  prisoner  was 
driven  totally  insane.  He  would  eat  his  own  defecation.  Are  these  appalling  con- 
ditions the  criterion  to  effect  rehabilitation  which  you  and  I  know  is  a  myth? 
What  is  it.  I  ask  you,  that  permits  man  to  be  so  inhumane  to  his  fellow  man? 

".  .  .  In  all  honesty  I  must  say  I'm  bitter.  But  not  at  any  individual.  I'm 
bitter  at  this  (prison)  system  that  lias  killed  and  broken  so  many  good  men.  I 
want  the  opportunity  to  change  this  system.  .  .  . 

"Prison  does  not  aid  society  or  protect  it,  it  breeds  contempt  for  it.  I  have  seen 
many  formerlv  happy,  productive  men  leave  this  place  broken  and  bitter. 

"But  most  of  what  I  have  stated  here  you  people  know.  However,  I  refuse  to 
believe  you  are  so  callous  that  you  feel  10,  15,  and  20-year  sentences  in  this  place 
aid  anyone.  Yet  if  you  are  trying  to  murder  us  on  the  installment  plan,  I  must 
commend  you  for  the  thorough  job  you  are  doing." 
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Theoretically,  the  Adjustment  Center  was  conceived  as  a  temporary  refuge  to 
help  recalcitrant  prisoners  adjust  to  prison  life.  It  was  supposed  to  be  staffed 
with  psychiatrists  and  counselors  and  hobby  and  craft  shops  and  libraries.  It 
was  actually  to  be  sort  of  like  a  clinic  instead  of  what  it  is— a  chamber  of  horrors. 
It  has  worked  the  exact  opposite  of  the  purpose  for  which  it  was  intended.  It 
breaks  men.  turns  them  into  babbling  idiots  or  schizophrenics,  gives  them  omm- 
phobias  makes  them  into  mental  vegetables  and  destroys  their  physical  function- 
ing. It  is  the  matrix  of  mind-a-cide.  You  are  kept  forcibly  in  a  cell  for  indeter- 
minable periods  of  time  that  range  from  a  minimum  of  days  to  a  maximum  of  the 
completion  of  your  sentence.  Most  prisoners  in  the  A.  C.  have  maximum  life 
sentences  and  some  have  been  held  for  seven  and  eight  years  and  many  for  three, 
four,  and  five  years.  The  author  is  beginning  his  third  year  in  the  hole. 

When  you  keep  a  man  locked  up  in  a  cell  a  minimum  of  22  hours  a  day  for 
these  long  periods,  that  man  is  no  longer  normal.  He  could  not  exist  in  an  ab- 
normal world  that  long  and  not  to  some  degree  adapt  to  his  environment.  The 
atmosphere  in  these  Centers  of  Destruction  is  so  tense  and  strained  you  can  only 
sleep  an  hour  at  a  time,  and  even  then  you  may  be  under  heavy  medication, 

Because  of  the  ubiquitous  pressure,  your  nerves  become  so  fraught  that  the 
flushing  of  a  toilet,  a  key  jingling,  the  striking  of  a  match  wakes  you  up  and  all 
your  dreams  are  nightmares.  Still,  in  face  of  this  bedlam  you  refuse  to  go  crazy. 
You  hold  to  your  resolve,  you  fight  with  yourself  to  retain  your  sanity.  Think— 
have  you  ever  attempted  to  write  a  letter  to  your  mother  or  another  loved  one 
telling  them  all  is  well  which  is  a  lie  to  protect  them  from  worrying,  with  a 
mouth,  nose,  eyes,  and  cellblocks  full  of  tear  gas?  Can  you  conceive  and  picture 
what  burden  is  placed  on  a  man's  psyche  living  in  a  so-called  civilized  society, 
to  get  up  in  the  morning  and  have  to  eat  "something"  somebody  with  a  morti- 
cian's sense  of  humor  would  call  food,  with  eyes  burning  from  chemical  mace 
and  tear  gas,  and  a  nose  stinging  from  shit  fumes  and  ears  ringing  from  exces- 
sive obstreperous  noise?  If  you  cannot,  then  you  will  never  perceive  or  understand 
what  a  convict  in  the  A.  C.  at  Quentin  was  trying  to  express  when  he  was 
interviewed  about  Comrade  George's  death  and  made  the  statement :  "Well,  at 
least  he  won't  have  to  go  through  this  no  more." 

Probably  the  two  greatest  pressures  in  the  A.  C.  are  not  knowing  when,  if  ever, 
you  are  going  to  get  out,  and  the  terrorism  by  the  guards  as  to  who's  next  on  the 
guards' kicking  list.  This  is  best  demonstrated  by  example  : 

A  black  prisoner,  whom  I'll  call  X.  subscribed  to  various  periodicals  such  as 
Ebony,  Newsweek,  Sports  Illustrated,  Muhammed  Speaks,  and  the  San  Francisco 
Chronicle  and  had  a  paid  year's  subscription  to  each.  While  X  was  in  the  general 
prison  population,  he  received  his  reading  materials  promptly.  He  regularly  re- 
ceived his  morning  paper  in  the  morning.  Aft^r  he  was  confined  in  the  Adjustment 
Center,  his  daily  paper  would  arrive  later  and  later.  And  his  other  materials  would 
also  arrive  late.  When  he  did  receive  them,  there  would  be  cigarette  ashes  in  the 
folds  and  burned  spots  and  coffee  stains  dotted  on  them. 

X  inquired  of  the  tier  tender  why  his  papers  and  magazines  arrived  soiled.  He 
was  told  the  "guards  read  them,  but  it's  best  not  to  say  anything  or  they  will 

not  let  you  have  them,  or  may  whin  vour ."  X.  being  independent  and  not 

accustomed  to  anyone  taking  anything  from  him,  stopped  the  guard  and  when  he 
ascertained  that  the  guard  was  reading  his  .papers,  X  told  him  if  he  wanted  to 
read  his  papers,  he  would  have  to  wait  until  he  and  the  other  prisoners  finished 
with  them.  The  guard's  neck  and  face  got  redder  and  redder  and  before  X  could 
finish,  told  X  to  go  to  hell  and  goose-stepped  rapidly  away.  After  that  incident  X 
did  not  receive  any  papers  for  over  a  week.  In  the  first  one  he  did  receive  was  a 
note  with  the  words,  "Smart  nigger,  say  anything  else,  and  I'll  take  it  forever." 

X  explained  what  had  occurred  to  the  sergeant,  lieutenants^  and  even  wrote  to 
the  warden  and  sent  the  note  he  had  received  as  proof  of  the  incident.  He  received 

no  reply  or  relief.  After  a  couple  of  months  of  being  over  and  still  not 

getting  bis  papers,  X  began  to  shake  the  bars.  The  very  guard  who  was  taking  his 
reading  materials  appeared  along  with  other  guards,  a  sergeant,  and  a  lieutenant, 
and  began  cussing  X  out,  and  told  him  to  take  off  all  his  clothes,  he  was  going  to  the 
strip  cell.  X,  adamant  in  securing  the  paper  he  paid  for.  demanded  his  pai>er.  The 
phalanx  of  guards  went  and  got  their  clubs  and  ax  handles,  opened  X's  cell  door 
and  entered  the  cell  and  beat  him,  and  then  tore  all  his  clothes  off  and  beat,  kicked, 
spit,  cussed,  and  dragged  him  the  approximately  100  feet  to  the  strip  cell.  Then 
they  beat  him  a  little  more  and  left  him  naked,  unconscious,  and  bloody  on  the 
floor  of  the  strip  cell  with  no  medical  attention  or  concern.  Then  one  of  the  guards 
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threw  a  lighted  match  in  X's  cell  and  burned  up  all  his  personal  property.  The 
guard  who  instigated  and  initiated  the  incident  stated  as  he  passed  the  convicts' 

cells,  "I  told  that I  would  give  him  his  paper  if  he  behaved  himself,  but 

from  now  on, him." 

The  remaining  prisoners,  witnessing  the  guards'  savagery,  rattled  the  bars  of 
their  cells  in  an  effort  to  aid  X.  That  afternoon,  when  the  second  and  last  meal 
of  the  day  was  served,  the  potatoes  contained  so  much  salt  that  they  were  in- 
edible. Some  days  the  coffee  would  have  soap  or  fly  spray  in  it.  The  same  guards 
who  whipped  X  served  the  food.  But  as  X  was  now  charged  with  assaulting  four 
guards,  he  was  placed  on  R.  D.  (restricted  diet).  That  is  a  "thing"  that  looks 
like  a  mini-meatloaf.  It's  reddish-brown  color  and  served  cold,  almost  frozen. 
It  smells  worse  than  the  men's  urinal  at  Grand  Central  Station  and  tastes  like 
the  smell  of  a  month-old  rotten  egg.  I  have  never  known  a  person  to  eat  one. 
When  you  file  a  writ  about  this  polluted  garbage,  some  suave,  intelligent-sound- 
ing biochemist,  degree-holding,  mealy-mouthed,  so-called  nutritional  expert  takes 
the  witness  stand  and  recites  in  antiseptic  medical  jargon  that  the  R.  D.  has 
adequate  vitamin,  protein,  and  calorie  content  and  concludes,  after  careful  ex- 
amination, that  the  R.  D.  meets  minimum  daily  health  requirements.  Then  Mr. 
Nutrition  returns  to  his  nice  sterilized  little  laboratory,  while  you  remain  in 
squalor  with  your  rib  cage  scratching  your  backbone  in  search  of  a  morsel  of 
consumable  food. 

Aside  from  the  direct  physical  effects  of  R.  D.,  its  psychological  impact  is  disas- 
trous. It  leaves  you  mindless.  Your  ability  to  remember  is  almost  nil.  I  person- 
ally know  of  one  prisoner  the  guards  kept  on  R.  D.  more  than  100  days,  and 
when  they  discovered  we  were  smuggling  sandwiches  and  other  food  to  him,  they 
locked  his  strip  cell  door.  When  they  finally  did  let  him  out,  he  hardly  knew  his 
own  name,  and  the  last  time  I  saw  him  more  than  six  months  later  he  still  had 
not  fully  recovered. 

The  most  awesome  weapons  permitted  the  guards  in  the  Adjustment  Centers 
are  teargas  and  mace  and  the  unrestricted  use  of  these  on  prisoners.  Take 
for  example : 

A  convict  whom  I  will  call  Y,  a  white  convict,  had  a  few  months  prior  to  being 
teargassed  struck  with  his  fist  a  guard  who  attacked  him.  Now  this  guard's 
partner  worked  in  the  A.  C.  where  Y  was  housed  and  every  day  he  worked,  he 
would  come  by  Y's  cell  and  taunt  him.  If  Y  was  asleep,  he  would  wake  him  up. 
If  Y  was  listening  to  the  earphones,  he  would  go  behind  Y's  cell  and  cut  them 
off.  When  he  shook  down  Y's  cell,  he  would  break  things.  Once  he  took  Y's  mat- 
tress under  the  pretext  it  contained  contraband.  The  least  thing  Y  said,  this 
guard  manufactured  into  a  disciplinary  report.  Somehow  this  guard  discovered 
Y  was  having  racial  trouble  with  a  black  prisoner.  So  he  let  the  black  out  to  be 
tier  tender  and  predictably  it  was  not  long  before  Y  and  the  black  prisoner  had 
at  first  engaged  in  a  word  fight,  then  a  water  fight,  then  a  urine  fight,  and  then 

a fight.  Then  the  guard  locked  the  black  prisoner  up  right  after  he  threw  a 

mop  bucket  full  of  hot  soapy  water  on  Y.  The  guard  came  to  Y's  cell  and  in- 
formed him  he  had  a  disciplinary  report — defacing  state  property,  i.e.,  throwing 

on  the  bars,  floor,  and  walls,  and  he  would  have  to  go  to  the  strip  cell. 

When  Y  refused,  the  guards  went  and  got  a  fire  extenguisher  full  of  teargas  and 
ether  chemicals.  In  the  virtually  airless  Adjustment  Center  area,  all  cells  have 
open  bar  fronts.  Promptly  after  the  gassing  of  prisoner  Y.  I  wrote  the  following 
account : 

"Four  guards,  Sergeant .  Officers and ,  and  another  guard 

whase  name  at  this  time  is  unknown,  shot  teargas,  mace,  and  other  unknown 
chemicals  on  prisoner  Y  until  he  was  severely  burned.  I  observed  his  body  very 

carefully  the  day  he  went  to  visit .  and  his  feet,  legs,  head,  and  neck 

were  covered  with  second  and  third  degree  burns.  Y  was  forced  to  crawl  from 
Cell  55  to  the  strip  cell  naked  and  screaming  while  those  nefarious  canines 
kicked  and  spat  on  him  to  force  him  to  crawl  faster. 

"During  this  incident  my  eyes  were  hurting,  chest  burning  and  feeling  like  it 
was  on  fire  for  about  an  hour.  As  of  October  —  (three  days  after  the  incident) 
my  eyes  and  those  of  others  were  still  burning  profusely,  as  the  gas  and  chemi- 
cals had  permeated  the  tier.  When  I  awoke  October  —  (five  days  after  the  inci- 
dent) my  eyes  continued  to  burn  for  about  an  hour  or  longer. 

"There  is  no  ventilation  system  used  in  this  building  and  this  causes  those 
chemicals  to  remain  in  this  building  for  six  and  seven  days.  It  lingers  so  bad 
that  in  the  mornings  when  the  guards  bring  the  food   (which  takes  about  five 
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minutes)  their  eyes  burn  and  get  full  of  water.  We  prisoners  must  suffer  until 
the  gas  is  gone.  After  Y  had  told  the  guards  (he  was  screaming  in  pain),  Don't 
shoot  (gas)  me  any  more,  I'll  come  out,'  they  continued  to  gas  him.  When 
Y  was  put  in  the  strip  cell  (that  was  filthy  as  no  one  had  cleaned  it)  that  has 
no  face  or  toilet  howl,  only  a  hole  in  the  floor,  no  medical  care  was  provided 
or  given  to  Y  that  day,  he  hollered  and  screamed  in  pain ;  the  term  'blood  cur- 
dling scream'  most  appropriately  describes  it.  In  that  cell  which  only  has  a 
hole  in  the  floor  and  a  concrete  slab,  Y  was  forced  to  remain  naked." 

Y's  body  was  wet  from  the  water,  urine  and that  had  been  thrown  on 

him  and  all  over  the  cell  he  occupied,  causing  the  gas  and  other  chemicals  to 
cling  vehemently  to  him  and  the  surrounding  cell  area.  The  guards  wearing  gas 
masks  demanded  Y  take  off  his  clothes  and  get  down  on  his  knees  and  they 
would  stop  gassing  him.  But  all  the  while  he  was  attempting  to  remove  his 
clothes  they  kept  gassing  him,  and  he  was  screaming,  "I'm  going  to  come  out." 
He  hollered,  screamed,  cried,  and  finally  down  on  his  knees  begged  them  to  stop 
gassing  him.  I  personally  don't  know  whether  they  voluntarily  stopped  or  the 
fire  extinguisher  emptied.  Though  judging  by  the  way  the  guards  kicked  and  spit 
on  Y  in  an  attempt  to  force  him  to  crawl  faster,  I  surmise  the  extinguisher 
ran  out  of  gas.  Y  was  also  placed  on  the  Restricted  Diet.  The  last  word  I  re- 
ceived about  him,  he  is  in  a  mental  institution  and  his  mind  is  a  vegetable  and 
he  has  attempted  suicide  twice. 

The  psychological  effect  of  seeing  guards  who  have  almost  absoLute  power 
of  life  and  death  over  you  shoot  gas  iu>on  and  beat  down  on  his  knees  a  man 
who  is  offering  no  resistance  runs  a  chill  of  terror  through  you,  especially 
when  it's  quite  possible  that  what  you  see  is  only  a  mirror  of  what  will  happen 
to  you. 

The  psychological  warfare  which  the  guards  use  to  terrorize  and  harass  you 
is  the  almost  daily  shakedown.  Practically  every  day  you  must  remove  all  your 
clothing,  blacks  must  run  their  fingers  through  their  hair,  allow  the  guards  to 
.inspect  all  your  body  cavities.  Then  naked  or  in  your  shorts,  you  are  placed 
in  the  shower  or  a  holding  cell.  Under  the  disguise  of  a  security  shakedown, 
they  ravage,  plunder,  and  ransack  your  cell.  The  Fourth  Amendment  of  the 
United  States  Constitution  prohibiting  unreasonable  searches  does  not  apply 
and  if  you  enjoy  your  head  in  its  natural  state,  it  is  best  not  to  mention  it. 

The  guards  look  at  your  pictures  with  drooling  mouths  and  lascivious  com- 
ments like  "I  could  the out  of  that  one,"  and  read  your  personal 

letters.  In  short,  you  have  absolutely  no  privacy,  and  if  you  object  to  this  unwar- 
ranted prying,  you  have  violated  a  prison  rule,  and  the  penalty  is  whatever  the 
culprit  decides.  The  guards  in  looking  at  pictures  of  your  female  friends  and  rela- 
tives say  things  such  as  "She  looks  like  a  good '"  "Did  you  see  those  legs 

and  that  big ,"  and  make  other  comments  even  more  degrading.  They  may 

be  talking  about  your  wife,  your  sister,  or  your  mother  and  in  some  cases  even 
about  your  brothers.  But  if  you  value  your  personal  safety,  silence  is  more  than 
golden. 

It  has  happened  that  guards  become  so  enthused  with  a  prisoner's  female  rela- 
tives that  when  a  prisoner  gets  a  visit  and  the  guard  hears  who  it  is,  he  will  go 
and  search  her  out  to  start  an  affair  with  her  by  either  a  veiled  threat  or  "What 
you  wasting  your  time  with  him  for,  he's  never  going  to  get  out  anyway." 

We  prisoners  are  in  actual  slavery.  We  have  no  control  over  any  thing  and 
every  way  we  turn,  we  are  wrong  and  the  guard  is  presumed  to  be  right.  He  will 
instigate  and  agitate  a  situation  and  as  soon  as  it  develops  according  to  his  de- 
sign, he  will  be  the  first  one  to  write  a  lengthy  report  of  unruly  prisoners. 

Why  some  prisoners  attempt  and  consummate  suicide  by  hanging,  wrist  or 
throat  slitting,  and  drowning  themselves  in  the  commode  is  because  the  pressure 
is  too  great  in  these  human  warehouses  of  destruction.  And  this  is  readily  ascer- 
tainable as  on  the  Mainline  of  Q  these  acts  of  self-mutilation  seldom,  if  ever,  oc- 
cur, though  they  are  rampant  in  the  Centers.  No  doubt  some  prison  authorities 
or  their  sympathizers  will  advance  the  untenable  proposition  that  many  self- 
mutilation  cases  are  endeavors  to  get  attention  and/or  removal  from  the  Adjust- 
ment Center,  and  very  few  actually  intend  to  consummate  the  final  act.  In  the 
majority  of  the  self-mutilation  cases,  death  may  not  be  the  object.  But  the  condi- 
tions in  the  Adjustment  Center  are  so  abhorrent  that  they  drive  a  prisoner  to 
seek  extreme  measures  to  get  out,  even  if  it  will  be  for  only  a  matter  of  days  or 
hours.  Many  know  that  to  bleed  almost  to  the  point  of  expiration  is  one  sure  way 
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of  getting  out,  if  only  for  a  few  days,  and  sometimes  not  even  such  a  desperate 
measure  will  beget  the  brief  respite. 

*     *     * 

"Why  is  there  so  much  violence  in  the  prisons?"  everyone  is  asking.  The  whole 
answer  I  don't  know.  But  part  of  it  lies  in  the  way  prisoners  are  treated.  In 
Quentin,  for  example,  a  few  years  back  the 'average  prisoner  was  quite  ignorant, 

and  he  felt  if  a  guard  whipped  the  — out  of  another  prisoner,  so  what.  But 

now  he  has  been  kept  in  prison  and  not  read  but  watched  the  treatment.  So  when 
he's  attacked,  he  no  longer  submits,  he  defends.  My  personal  observation  has  been 
that  prisoners  prefer  a  smooth-running  pen  just  like  the  guards  do.  But  you  have 
some  guards  who  agitate  trouble,  then  blame  it  on  the  prisoner. 

Prisoners,  like  any  other  human  beings,  cannot  be  driven  forever  and  without 
limits  by  fear,  because  after  a  certain  point,  fear  is  replaced  by  desperation. 
And  a  desperate  man  can  only  act  desperately.  I  don't  believe  California  has  any 
really  dangerous  criminals  of  the  type  the  prison  officials  are  trying  to  create  in 
the  minds  of  the  public.  I  do  believe  that  when  you  take  all  hope  from  a  man, 
within  that  man  you  create  a  monster,  and  then  it  is  compounded  because  no 
efforts  are  made  to  restore  that  hope.  So  the  situation  is  created  that  if  death  is 
inevitable,  under  the  circumstances,  then  die  with  your  back  pressed  to  the  wall 
but  fighting  back.  To  eliminate  the  violence,  keep  everybody's  back  off  the  wall. 
Don't  create  desperate  men. 

The  above-cited  actual  occurrences  are  by  no  means  infrequent.  These  are  fre- 
quent to  the  point  of  almost  being  daily  occurrences.  So  many  prisoners  have  no 
one  outside  who  gives  a  damn  about  them  or  will  visit  them ;  they  are  at  the 
mercy  of  the  merciless. 

Even  in  Quentin's  general  population  a  prisoner  must  bow  down.  He  cannot 
for  a  minute  show  manliness  and  expect  to  survive.  All  prisoners  must  cut  their 
hair  alike,  shave  alike,  dress  alike,  think  alike,  and  partake  in  the  childlike  ac- 
tivities that  are  to  show  you  are  happy. 

Comrade  George  Jackson  wrote  that  to  get  a  date  from  the  parole  board  they 
must  see  that  thing  in  your  eyes,  that  certain  look  that  signifies  you  are  broken. 

At  present  the  California  penal  authorities  are  in  a  rage.  They  are  blaming 
outside  agitators  and  radical  newspapers  for  inflaming  minds  that  have  been  and 
are  being  locked  in  holes  for  years,  eating  nothing,  being  treated  as  nothing, 
being  teargassed,  brutalized,  terrorized,  pickhandled,  strip-celled,  skin-shook, 
where  the  password  is  "Spread  'em"  so  a  degenerate  guard  may  look  up  your 
anus  or  gaze  at  your  penis  day  after  day.  The  dehumanizing  and  depersonal- 
izing you  must  endure,  being  shuffled  before  the  Adult  Authority  Parole  Board 
where  they  talk  to  you  like  you  are  a  red-headed  stepchild  with  excessive  hali- 
tosis and  warts,  and  if  you  hold  your  composure  and  don't  react,  you  may  get  a 
release  date,  but  if  you  object  to  being  ridiculed  and  debased,  you  will  appear 
before  the  parole  board  year  after  year  and  only  to  be  denied  again  and  again. 

These  years  of  confinement  are  grudging,  grueling  years,  sapping  your  youth 
and  mentality.  Making  you  unfunctional  at  age  35.  Each  year  you  are  confined 
you  suffer  more  than  the  last.  Then  when  you  have  either  been  broken  or  mon- 
sterized,  you  are  freed  or  banished  forever  into  perpetual  slavery. 


REPORT  TO  GOVERNOR  RONALD  REAGAN  ON  VIOLENCE 
IN  CALIFORNIA  PRISONS 

Prepared  by  Board  of  Corrections,  October  7, 1971 

State  of  California, 
Human   Relations  Agency, 

Sacramento,  Calif. 
Hon.  Ronald  Reagan, 
Governor  of  California, 
State  Capitol, 
Sacramento,  Calif. 

Dear  Governor  Reagan  :  Pursuant  to  your  Executive  Order  R-33-71,  the  Board 
of  Corrections  has  reviewed  the  need  for  increased  security  measures  in  the  Cali- 
fornia correctional  system.  The  increased  level  of  tension  and  violence  in  our 
prisons  threatens  not  only  the  safety  of  correctional  employees  and  inmates,  but 
also  the  continued  pursuit  by  the  Department  of  Corrections  of  its  highly  success- 
ful rehabilitation  programs. 

The  recommendations  contained  in  the  accompanying  report  reflect  the  best 
judgment  of  the  Board  regarding  actions  that  should  be  taken  immediately  to 
contain  and  relieve  this  dangerous  situation.  We  intend  to  continue  to  analyze 
the  revolutionary  threat  to  our  correctional  system  and  will  keep  you  advised  of 
our  findings. 

Very  respectfully, 

James  M.  Hall, 
Chairman,  Board  of  Corrections. 

introduction 

Violent  conduct  by  prison  inmates  is  not  unexpected,  but  the  public  was  pro- 
foundly shocked  by  the  senseless  brutality  that  characterized  the  deaths  of  three 
correctional  officers  and  two  inmates  at  San  Quentin  State  Prison  on  August  21, 
1971.  In  the  wake  of  the  bloody  incident,  Governor  Ronald  Reagan  on  Septem- 
ber 8,  1971,  issued  an  Executive  Order  (see  Appendix  1)  directing  the  Board  of 
Corrections,  headed  by  Secretary  for  Human  Relations  James  M.  Hall,  "to  review 
the  August  21  escape  attempt  at  San  Quentin  and  other  incidents  of  violence  which 
have  occurred  within  the  last  two  years  at  San  Quentin,  Soledad,  Folsom  and 
other  correctional  institutions  in  the  State  of  California ;  and  to  make  recom- 
mendations regarding  correctional  officer  safety,  unnecessary  exposure  of  cor- 
rectional officers  to  danger,  inmate  security,  inmate  handling  procedures,  com- 
munications with  prisoners,  including  personal  visits,  and  any  other  procedures 
which  will  halt  the  violence  and  the  attempts  by  radical  elements  and  violent 
offenders  to  disrupt  the  orderly  processes  of  our  correctional  system." 

The  Board  (see  Appendix  2)  initiated  its  review  September  15,  1971.  The  fol- 
lowing day  a  laundry  supervisor  was  murdered  by  an  inmate  at  Folsom  State 
Prison.  Additional  meetings  of  the  Board  were  held  September  20,  24,  29,  30  and 
on  October  1  and  4.  Extensive  and  detailed  information  were  accumulated  from 
a  wide  variety  of  sources,  including  the  Department  of  Corrections,  employee 
organizations,  outside  visiting  groups  and  ex-convicts  (see  Appendix  3). 

The  Board  was  particularly  interested  in  developing  recommendations  that 
would  immediately  assure  a  reasonable  degree  of  personal  safety  for  personnel 
and  inmates  in  California's  correctional  institutions.  In  general,  representatives 
of  employee  organizations  agreed  with  the  recommendations  of  the  Department 
of  Corrections  for  increased  custodial  and  psychiatric  staffing.  Witnesses  ex- 
pressed a  broad  spectrum  of  opinions  regarding  current  conditions  inside  Cali- 
fornia prisons,  ranging  from  recommendations  to  isolate  completely  all  revolu- 
tionary inmates,  to  suggestions  that  thousands  of  inmates  b?  set  free  at  once. 
Many  witnesses  urged  the  Board  to  visit  each  institution  to  conduct  personal 
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interviews  with  correctional  officers  and'  inmates,  but  the  necessity  for  early 
action  on  some  recommedations  prevented  such  visits  prior  to  the  compilation 
of  this  report. 

The  following  pages  trace  the  recent  history  of  deadly  violence  in  California 
prisons,  culminating  in  the  infamous  August  21  San  Quentin  incident.  The 
California  Department  of  Corrections  has  been  effective  and  responsible  in 
countering  the  disruptive  activities  of  self-styled  revolutionaries  inside  and  out- 
side our  prisons.  At  the  same  time,  the  increased  tempo  of  violence  demands 
increased  vigilance,  if  the  improvements  of  recent  years  in  the  rehabilitative 
aspects  of  correctional  programs  are  to  be  preserved  and  lives  protected.  To  this 
end,  the  Board  of  Corrections  believes  that  implementation  of  the  recommenda- 
tions contained  in  the  concluding  section  of  this  report  will  improve  safety  for 
correctional  employees  and  inmates  and  reduce  the  possibility  of  further  vio- 
lence in  California's  prisons. 

VIOLENCE   IN    CALIFORNIA   PRISONS 

The  assault  by  revolutionaries  on  the  California  correctional  system  was 
triggered  in  January  1970,  by  a  tragic  incident  at  the  Correctional  Training 
Facility,  Soledad.  Three  black  inmates  were  killed,  and  a  white  inmate  was 
wounded  when  a  tower  officer  fired  to  break  up  a  wild  gang  fight  in  an  exercise 
yard  of  the  maximum  security  unit. 

This  incident  provided  radical  groups  with  the  opportunity  to  launch  a  full- 
scale  propaganda  campaign  aimed  at  discrediting  the  California  Department 
of  Corrections  and  its  programs.  The  Soledad  incident  was  thoroughly  investi- 
gated by  special  investigators  on  the  staff  of  Director  of  Corrections  Raymond 
K.  Procunier,  by  the  Monterey  County  District  Attorney  and  the  Monterey  County 
Grand  Jury.  The  Grand  Jury  exonerated  the  officer  who  fired  the  shots.  Never- 
theless, radical  groups  and  the  underground  press  seized  on  the  tragedy  and  cir- 
culated false  and  inflammatory  versions  of  the  event. 

Several  days  later  a  correctional  officer  was  murdered  at  Soledad.  Rumors 
circulated  that  three  white  officers  would  be  killed  to  avenge  the  deaths  of  the 
black  inmates. 

George  Jackson,  29,  Fleeta  Drumgo,  25,  and  John  W.  Cluchette,  24,  the  so- 
called  Soledad  Brothers,  were  subsequently  charged  with  murder  in  the  death 
of  the  correctional  officer. 

With  the  filing  of  murder  charges,  an  organization  called  the  Soledad  Brothers 
Defense  Committee  was  formed  by  student  groups,  relatives  of  the  deceased  and 
lawyers,  including  some  who  previously  had  been  associated  with  court  actions 
involving  Black  Panther  leaders.  Some  well-known  public  figures,  such  as  Jane 
Fonda,  Angela  Davis  and  attorney  Faye  Stender,  were  active  in  this  organization. 

In  an  effort  to  gain  public  attention  and  sympathy,  members  of  this  group  cir- 
culated false  reports  about  the  operation  of  Soledad.  Many  of  these  charges  were 
publicized  by  attorney  Faye  Stender,  who  claimed  they  were  based  on  letters  she 
had  received  from  inmates  in  the  lock-up  unit.  Allegations  were  made  that  ground 
glass,  urine  and  feces  were  being  placed  in  the  food  of  inmates,  but  a  thorough 
investigation  by  the  Department  of  Corrections  disproved  the  allegations. 

Lawyers  associated  with  the  committee  initiated  a  series  of  civil  suits  against 
the  Department  of  Corrections  on  behalf  of  inmates  in  the  lock-up  unit,  accompa- 
nied by  full-blown  publicity  of  the  false  charges. 

Letters  from  inmates  in  the  lock-up  unit  containing  false  charges  of  brutality 
and  abuse  of  inmates  were  sent  to  Federal  and  State  Legislators,  attorneys  and 
citizens'  groups.  Meetings  and  demonstrations  on  behalf  of  the  Soledad  Brothers 
were  held  on  campuses  near  Soledad  and  in  Los  Angeles  and  the  San  Francisco 
Bay  Area. 

False  reports  of  misconduct  by  employees  at  various  prisons  appeared  in  un- 
derground newspapers  such  as  the  Berkeley  Barb,  Los  Angeles  Free  Press  and 
the  Berkeley  Tribe.  These  stories  were  supported  by  hunger  strikes  and  other  dis- 
ruptions by  inmates  in  the  maximum  security  units,  which  generated  considerable 
publicity. 

Members  of  the  California  Legislature,  alarmed  by  the  allegations  being  cir- 
culated by  the  underground  press,  requested  the  Department  of  Corrections  to 
permit  a  visit  to  Soledad  by  their  representatives.  One  legislator,  accompanied,  by 
Mrs.  Stender,  visited  the  institution.  Later,  three  young  men,  one  an  administra- 
tive assistant  and  two  student  interns,  visited  the  prison  for  two  days.  Subse- 
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quently,  the  so-called  Black  Caucus  issued  a  highly  critical  report  on  the  opera- 
tion at  Soledad  and  the  entire  prison  system,  as  well.  Unfortunately,  the  report 
became  a  vehicle  for  the  further  public  airing  of  false  charges  about  the  Soledad 
lock-up  unit.  The  report  was  made  public  at  a  Soledad  Brothers  press  gathering 
in  San  Francisco.  One  of  the  legislators  prominently  associated,  with  the  report 
later  was  quoted  in  a  news  story  as  having  signed  the  report  "for  political 
purposes." 

A  second  officer  was  murdered  at  Soledad  in  July  1970.  Seven  inmates  were 
charged  with  the  crime  by  the  District  Attorney,  but  during  the  trial,  an  inmate 
witness  for  the  prosecution  changed  his  testimony.  As  a  result,  the  District 
Attorney  requested  that  the  charges  be  dropped. 

At  about  the  time  the  Department  began  to  turn  up  rumors  from  various 
sources  that  a  group  of  inmates  was  organized  on  an  underground  basis  through- 
out the  prison  system.  This  underground  group  was  alleged  to  be  revolutionary 
in  nature  and  dedicated  to  causing  violence  and  murdering  staff  members. 

A  third  officer  was  murdered  in  March  1971,  in  the  lockup  unit  at  Soledad.  An 
inmate  has  been  charged  with  the  murder,  and  the  case  is  awaiting  trial. 

Although  it  did  not  take  place  in  Soledad,  the  kidnap-murder  of  a  judge 
in  Marin  County  was  apparently  related  to  the  Soledad  Brothers  movement. 
Killed  in  the  August  1970,  incident  was  Jonathan  Jackson,  teenage  brother  of 
George  Jackson,  one  of  the  three  inmates  charged  with  the  first  officer  murder 
at  Soledad.  This  case  also  involved  Angela  Davis,  who  had  been  a  participant  in 
Soledad  Brothers  rallies  and  who  had  been  designated  at  one  point  as  an  investi- 
gator for  an  attorney  representing  one  of  the  Soledad  inmates.  (Corrections 
officials  did  not  accept  her  as  a  defense  investigator. ) 

Propaganda  efforts  and  various  legal  actions  by  members  of  the  Soledad 
Brothers  Defense  Committee  and  others  continued.  The  effort  became  evident 
at  other  prisons.  Inmate  strikes  at  San  Quentin  and  Folsom  produced  demands 
that  included  freeing  of  what  they  called  "political  prisoners"  and  sending  leading 
revolutionary  figures  to  asylum  in  Communist  countries. 

The  Folsom  strike  in  November  1970  was  the  first  incident  in  which  members 
of  the  San  Francisco  Chapter  of  the  National  Lawyers  Guild  played  an  open 
role.  Lawyers  from  that  organization  held  press  conferences,  contacted  news 
media  in  support  of  the  strike  and  were  present  during  demonstrations  and 
picketing. 

During  the  three-week  Folsom  lock-up,  a  demonstration  in  support  of  the  in- 
mates and  their  demands  was  held  on  the  steps  of  the  Capitol.  Participants 
included  Mrs.  Stender,  John  Irwin,  a  San  Francisco  college  teacher  given  to 
revolutionary  rhetoric,  and  Tom  Hayden,  former  National  President  of  the 
Students  for  Democratic  Society. 

It  was  at  this  rally  that  Hayden  publicly  directed  radicals  to  turn  their  atten- 
tions to  the  prisons.  He  described  the  prisons  as  the  "birthplace  of  revolutionary 
leadership." 

The  National  Lawyers  Guild  was  also  involved  in  March  1971,  in  an  unsuccess- 
ful strike  effort  at  the  California  Men's  Colony,  San  Luis  Obispo.  Shortly  after 
a  group  of  about  a  dozen  inmates  was  visited  by  Attorney  Marvin  Stender, 
President  of  the  Guild's  San  Francisco  Chapter,  the  strike  effort  among  in- 
mates began,  accompanied  by  a  prepared  list  of  demands. 

On  National  Lawyers  Guild  letterhead,  a  news  release  was  issued  announc- 
ing the  formation  of  a  "Prisoners'  Legal  Union,"  with  the  Guild  as  bargaining 
agent.  The  release  quoted  Mr.  Stender.  Several  hundred  copies  of  The  Con- 
spiraoy,  a  newspaper  published  by  the  Bay  Area  Regional  Office  of  the  National 
Lawyers  Guild,  were  sent  to  the  San  Luis  Obispo  institution.  The  newspaper 
carried  an  account  of  the  strike  and  was.  by  implication,  supportive  of  such  dis- 
ruption by  inmates  as  a  way  of  fostering  change. 

Despite  this  effort,  California  Men's  Colony  inmates  did  not  respond.  Less 
than  10  per  cent  of  the  inmate  body  had  to  be  locked  up,  and  no  general  work 
stoppage  occurred. 

Legal  actions  presumably  intended  to  generate  unfavorable  publicity  were 
continuing  to  be  filed.  One  such  action,  filed  on  behalf  of  an  inmate  by  a  OR  LA 
attorney,  charged  negligence  and  incompetence  on  the  part  of  the  medical  staff 
at  Folsom.  The  inmate  charges  of  improper  medical  practice  had  been  previ- 
ously investigated  by  outside  consultants  and  found  to  be  false  or  inaccurate. 
ORLA  also  filed  a  Federal  Court  civil  action  for  conspiracy  to  commit  murder, 
charging  three  Soledad  employees  with  trying  to  get  one  inmate  to  murder  an- 
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other.  It  developed  that  two  of  the  three  employees  named  in  the  suit  were  not 
at  the  prison  on  the  day  when  the  murder  was  supposed  to  have  occurred.  The 
suit  was  later  dropped. 

In  the  early  months  of  1971,  the  Department  received  additional  informa- 
tion concerning  the  revolutionary  underground  organization  in  the  prisons. 

With  this  information,  it  became  reasonably  clear  that  some  type  of  inmate 
organization,  probably  involving  a  relatively  small  number  of  prisoners,  did, 
in  fact,  exist.  Information  from  several  sources  alleged  that  some  outside  attor- 
neys had  encouraged  disruptions  in  prisons,  such  as  hunger  strikes  and  riots, 
as  a  means  of  generating  unfavorable  publicity. 

Information  was  obtained  indicating  that  some  investigators  and  aides  for 
lawyers  were  acting  as  message  carriers  between  prisons.  These  same  lawyers 
and  legal  aides  often  appeared  at  outside  events  and  made  false  and  inflammatory 
statements  about  prison  conditions. 

A  fourth  Soledad  employee  was  murdered  in  May  1971.  The  assailants  were  in- 
mates who  committed  the  killing  in  front  of  witnesses  and  without  apparent 
concern  that  their  identity  was  known.  Inmates  later  said  the  killing  was,  at 
least  indirectly,  the  result  of  reaction  by  white  prisoners  against  the  under- 
ground revolutionary  organization  of  black  inmates.  An  anonymous  white  group 
of  inmates  took  credit  for  the  murder. 

In  July  1971,  an  officer  at  San  Quentin  was  murdered  by  two  or  three  still 
unidentified  inmates.  The  officer  was  stationed  outside  the  hospital  cell  of  a 
prisoner  who  had  been  stabbed  two  days  earlier.  It  is  believed  by  San  Quentin 
employees  that  the  inmate  had  been  assaulted  because  he  was  a  prosecution 
witness  in  the  trial  relating  to  the  murder  of  a  correctional  officer  at  Soledad 
in  July  1970. 

On  August  21,  1971,  three  California  correctional  officers  and  two  inmates  were 
murdered  at  San  Quentin,  and  another  inmate  was  killed  apparently  attempting 
to  escape.  It  was  the  most  violent  incident  in  the  prison's  long  history. 

The  Marin  County  Grand  Jury  has  indicted  attorney  Stephen  Bingham  and 
six  inmates,  Fleeta  Drumgo,  David  Johnson.  Hugo  Pinell,  John  Spain,  Louis 
Talamantez  and  Willie  Tate,  in  connection  with  the  murders.  Other  charges  have 
also  been  made  against  several  of  the  above,  including  conspiracy,  assault  by  a 
prisoner  serving  a  life  term,  assault  with  intent  to  commit  murder  and  assault 
by  a  prisoner  serving  less  than  a  life  term  (see  Appendices  4  and  5) . 

Bingham,  who  is  suspected  of  smuggling  a  gun  into  the  prison,  was  still  at 
large  at  the  time  of  this  writing. 

The  correctional  officers  who  died  in  the  line  of  duty  were  Jere  P.  Graham, 
Paul  W.  Krasenes  and  Frank  P.  DeLeon. 

The  murdered  inmates  were  John  Lynn  and  Ronald  Kane,  who  were  serving 
as  cell-tenders  in  the  Adjustment  Center  at  the  time  of  their  deaths. 

The  other  inmate  killed,  in  an  apparent  attempt  to  escape,  was  George  Jack- 
son, one  of  the  three  Soledad  Brothers  facing  murder  charges  as  a  result  of  the 
killing  of  a  correctional  officer  at  Soledad  in  January  1970. 

Jackson  was  a  self-avowed'prison  revolutionary  (see  Appendix  6) .  His  long  and 
violent  criminal  record  (see  Appendix  7)  was  virtually  ignored  by  news  media, 
which  seemed  willing  to  accept  the  claim  of  his  radical  supporters  that  he  was 
a  martyr  of  their  revolution. 

DEPARTMENT  OF  CORRECTIONS  RESPONSE 

The  violence  and  agitation  in  California  prisons  that  culminated  in  the  San 
Quentin  incident  has  come  at  a  time  when  the  Department  of  Corrections  has 
been  making  many  significant  program  changes  and  reforms. 

The  prison  return  rate,  the  classic  measure  of  the  effectiveness  of  prison  pro- 
grams, is  now  at  an  all-time  low  of  30  per  cent,  based  on  a  two-year  follow-up, 
with  only  11  per  cent  returning  to  prison  with  new  felony  convictions.  The 
population  of  State  prisons  has  dropped  from  a  high  of  28,600  in  January  1969 
to  21,000  today. 

Correctional  authorities  believe  recent  improvements  and  reforms  are  largely 
responsible  for  the  declining  prison  recidivism  rate  and  the  dramatic  reduction 
in  parolee-crime.  They  are  also  well  aware  that  the  population  of  State  prisons 
has  declined  as  a  direct  result  of  new  and  better  alternative  programs. 

For  example,  the  probation  subsidy  program,  now  at  an  annual  spending 
level  of  $18  million,  has  permitted  courts  in  California  to  be  more  selective  in 
sentencing  offenders  to  State  Prison.  As  a  result,  the  concern  which  existed  for 
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many  years — that  far  too  many  minimal  non-violent  offenders  were  being  sent 
to  long-term  lock-up  in  State  institutions — has  now  been  greatly  diminished, 
if  not  eliminated. 

There  has  been  general  acceptance  in  California  that  costly  long-term  lock-up 
in  State  prison  should  be  reserved  only  for  those  persons  who  cannot  be  safely 
controlled  in  the  free  world.  This  is  a  broad  reform  of  immense  long-term 
significance. 

Other  recent  innovations  and  reforms  have  included  : 

For  the  first  time  in  the  history  of  the  Department  of  Corrections,  double 
celling  has  been  eliminated.  This  is  the  practice  of  assigning  two  men  to  a  cell 
designed  for  only  one. 

The  Department  of  Corrections  has  started  the  nation's  largest  program  of 
family  visiting  in  which  wives,  children  and  parents  of  inmates  may  visit  in 
privacy  for  two-day  periods. 

The  community  reentry  process  has  been  strengthened  with  the  establish- 
ment of  three-day  passes  for  men  and  women  nearing  parole.  Such  temporary 
leaves  permit  inmates  to  make  unescorted  visits  to  their  home  community  to 
arrange  for  their  upcoming  return  to  society.  About  700  temporary  leaves  are 
granted  each  month. 

The  Department  has  embarked  on  an  intensive  minority  recruitment  cam- 
paign aimed  at  attracting  additional  blacks  and  Mexican-Americans  to  the  pay- 
roll. This  program  continues,  and  it  has  already  added  some  300  persons  from 
minority  groups  to  the  Department  staff. 

The  Department  has  expanded  "work  furlough"  in  which  inmates  are  per- 
mitted to  leave  institutions  during  working  hours  in  order  to  hold  a  job  in 
the  community.  In  1971,  an  estimated  1500  persons  will  pass  through  work  fur- 
lough status  to  parole. 

New  vocational  training  courses  have  been  added  to  the  list  of  job  training 
classes.  New  programs  include  deep-sea  diving,  computer  programming  and 
animal  psychology,  among  the  53  vocations  already  available  to  many  inmates. 

Academic  programs  have  been  expanded  to  include  formal  institution  junior 
college  classes  and  formal  black  and  brown  studies  programs. 

The  Correctional  Industries  program  has  been  revised  to  eliminate  unprofitable 
activities  and  to  intensify  job  training  through  related  classroom  instruction. 

The  State's  pre-sentence  diagnostic  program,  conducted  at  no  cost  to  the  coun- 
ties, has  been  expanded.  In  1971,  about  2700  cases  will  be  sent  by  the  courts  to 
the  Department  of  Corrections  for  pre-sentence  evaluation. 

The  Adult  Authority  has  made  changes  to  meet  criticism  of  the  indeterminate 
sentence.  These  changes  include  the  setting  of  dates  for  many  offenders  at  an 
earlier  point  during  their  confinement.  The  Parole  Board  has  also  established  an 
appeal  procedure,  initiated  more  flexible  releasing  policies  and  initiated  special 
research  aimed  at  reducing  time  served  and  terminating  parole  supervision  at 
an  earlier  date. 

The  Women's  Board  of  Terms  and  Paroles  is  also  developing  more  flexible 
releasing  policies  and  exploring  ways  to  expand  medical  and  psychiatric  short- 
term  return  programs  to  alL  parolees  having  serious  problems  adjusting  to  the 
community. 

As  a  partial  result  of  such  constructive  changes  in  the  management  of  offend- 
ers, the  job  of  prison  employees  is  now  more  difficult. 

The  change  in  the  prison  sentencing  pattern,  along  with  increased  releases 
from  institutions  to  parole  and  fewer  prison  returns,  has  altered  the  overall 
character  of  the  population  of  State  prisons. 

Missing  from  the  prisons  today  are  large  numbers  of  relatively  innocuous 
property  offenders.  Many  such  non-violent  offenders  adjust  well  to  confinement, 
and  in  the  past  they  have  had  a  stabilizing  influence  on  their  peers  in  institu- 
tions. Today,  prisons  contain  a  much  higher  proportion  of  violent  offenders. 

In  I960,  only  30  percent  of  the  people  in  State  prisons  had  been  sentenced  for 
the  violent  crimes  of  homicide,  robbery  and  assault.  Today,  the  proportion  of 
men  in  prison  for  these  violent  crimes  is  45  percent. 

.  To  break  this  down  further,  in  1960  there  were  only  1250  inmates  in  prison 
for  homicide.  Today,  the  comparable  figure  is  2300.  There  were  only  3500  rob- 
bers in  prison  in  1960,  as  compared  to  more  than  5000  today.  In  1960,  assaidt 
cases  accounted  for  only  660  prison  inmates.  This  total  is  now  1400. 

Since  the  beginning  of  1970,  nine  prison  employees  have  been  murdered.  This 
is  a  sharp  contrast  with  experience  in  the  prior  17  years.  From  1953  to  1970, 
there  were  only  four  employees  murdered,  two  in  one  escape  incident. 
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Thus  far  in  1971,  13  inmates  have  been  killed  in  California  institutions.  One 
was  shot  while  trying  to  escape,  and  the  rest  were  murdered  by  other  inmates. 
To  date  in  1971,  inmates'  deaths  exceed  the  figure  for  all  of  1970. 

The  total  number  of  assaults  on  staff  members  has  risen  dramatically  in  the 
last  two  years.  There  were  59  incidents  involving  78  employees  in  1970.  This 
was  a  record  high.  Thus  far  in  1971,  there  have  been  54  assaults  involving  69 
officers. 

Understandably,  this  wave  of  violence  has  caused  severe  problems  for  correc- 
tional employees.  Employees  in  prison  cannot  work  with  prisoners  effectively 
when  there  is  an  obvious  need  for  extreme  caution  and  security  to  prevent  per- 
sonal assaults. 

The  staff  killings  over  the  past  year  and  a  half,  and  many  of  the  assaults, 
do  not  appear  to  reflect  animosity  against  individual  employees.  Instead,  the 
killings  and  many  of  the  assaults  appear  to  be  without  specific  personal  mo- 
tive— except  as  they  might  fit  into  a  general  pattern  of  revolutionary  violence 
which  is  present  in  the  world  outside. 

The  violence  has  brought  prison  operations  to  a  point  where  true  correc- 
tional reform  and  a  wide  variety  of  rehabilitative  programs  are  endangered. 
To  conduct  rehabilitation  programs,  prison  officials  must  be  able  to  permit 
movement  within  institutions.  Inmates  must  be  able  to  move  with  comparative 
freedom  from  housing  units  to  factories,  job  training  classes,  schoolrooms  and 
counseling  sessions. 

Obviously,  such  movement  cannot  be  permitted  when  violence  against  staff 
and  inmates  is  a  real  and  ominous  threat.  If  effective  rehabilitative  program- 
ming is  to  continue,  an  adequate  degree  of  staff  and  inmate  safety  must  be 
assured. 

With  the  increased  violence  and  the  activities  of  militant  and  revolutionary 
inmates,  the  Department  initiated  a  review  of  security  procedures  approximately 
two  months  before  the  San  Quentin  incident. 

One  outgrowth  of  this  concern  was  the  establishment  at  all  institutions  of  a 
line  employee  safety  committee,  representing  the  three  main  employee  orga- 
nizations— California  Correctional  Officers  Association,  Teamster's  Union  No.  960 
and  the  California  State  Employees  Association.  Representatives  of  these  orga- 
nizations were  designated  to  survey  institutions  on  a  regular  basis  and  to  make 
recommendations  to  the  warden  for  improving  employee  and  inmate  safety. 

This  new  procedure  grew  out  of  meetings  with  the  various  employee  orga- 
nizations and  was  an  additional  effort  to  obtain  more  information  from  line 
employees  on  operational  matters. 

Following  the  San  Quentin  incident  on  August  21,  1971,  a  new  series  of  meetings 
was  held.  Director  Raymond  Procunier  and  his  staff  met  with  the  staff  at  each 
of  the  Department's  institutions. 

The  focus  of  these  meetings  was  on  the  need  for  added  staffing  to  assure  ade- 
quate employee  and  inmate  safety  and  on  operational  and  security  procedures 
which  would  also  provide  a  greater  degree  of  safety  throughout  the  correctional 
system. 

The  recommendations  from  each  of  the  institutions  included  ideas  and  infor- 
mation from  the  various  employee  organizations.  As  a  result  of  these  meetings 
and  discussions,  the  Department  of  Corrections  took  the  following  actions : 

Initiated  a  review  of  electronic  warning  devices  that  might  be  purchased 
for  use  by  individual  officers.  A  device  of  this  type  is  now  being  tested  at 
Soledad. 

Tightened  the  rule  covering  visits  to  inmates  by  attorneys.  Under  the  prior 
rule,  which  existed  for  many  years,  any  member  of  the  State  Bar  could 
visit  an  inmate.  New  procedures,  however,  limit  visits  to  'attorneys  of 
record." 

Instituted  new  regulations  covering  investigators  for  attorneys.  Under 
the  old  procedure,  attorneys  could  designate  any  person  as  an  official  in- 
vestigator. The  Department,  now  requires  all  investigators  to  be  State- 
licensed  personnel. 

Changed  rules  regarding  press  interviews  with  inmates.  The  old  rules,  with 
a  few  exceptions,  permitted  interviews  by  newsmen  with  just  about  any 
inmate  who  would  consent.  The  new  rule  bars  press  interviews  with  specific 
individuals,  although  it  is  still  possible  for  newsmen  to  talk  to  inmates  on 
an  anonymous  or  random  basis  as  part  of  a  general  tour  of  an  institution. 
Instructed  wardens  and  superintendents  to  carefully  review  all  visitors 
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entering  institutions  for  various  inmate  activities.  The  size  of  visitor  groups 
has  also  been  reduced  in  many  instances  so  that  large  groups  of  visitors 
no  longer  enter  some  institutions. 

Ordered  institutions  to  review  security  ratings  of  all  inmates  and  to  im- 
pose tighter  controls  over  those  inmates  presenting  problems,  particularly 
those  who  might  be  a  threat  to  staff  and  other  inmates. 
The  overall  purpose  of  these  and  other  changes  was  to  reestablish  an  ade- 
quate level  of  safety  in  order  to  permit  the  continuation  of  present  levels  of 
rehabilitative  programming. 

In  addition  to  the  above  actions,  the  Department  also  made  the  following 
specific  recommendations  to  the  Board  : 

1.  That  an  additional  405  prison  staff  additions  be  authorized  immediately 
throughout  the  prison  system,  including  staffing  for  two  psychiatric  units  (see 
Appendix  8)  ; 

2.  That  various  physical  structures  in  the  Department  of  Corrections  institu- 
tions be  modified  to  improve  security  (see  Appendix  9). 

RECOMMENDATIONS  BY  THE  BOARD  OF  CORRECTIONS 

The  Board  of  Corrections  believes  implementation  of  the  following  recom- 
mendations will  improve  safety  for  correctional  officers  and  inmates,  reduce 
unnecessary  exposure  of  correctional  officers  to  danger,  provide  better  inmate 
handling  procedures,  effect  better  communications  with  prisoners  and  reduce 
the  possibility  of  further  violence  in  California's  prisons  : 

1.  Support  the  proposal  of  the  California  Department  of  Corrections  to  add 
405  positions  at  the  13  major  institutions,  which  will  include  318  correctional 
officers  and  two  new  psychiatric  units. 

2.  Schedule  a  series  of  visits  by  the  Board  of  Corrections  to  all  Department 
of  Corrections  institutions  as  soon  as  possible  to  inspect  the  facilities,  inter- 
view staff  members  and  inmates  and  review  security  and  programs. 

3.  Study  the  training  needs  of  Department  of  Corrections  pesonnel,  includ- 
ing the  possible  establishment  of  a  training  academy,  to  insure  that  all  correc- 
tional officers  and  other  appropriate  personnel  receive  adequate  basic,  specialized 
and  refresher  training. 

4.  Review  the  salary  levels,  fringe  benefits  and  assignments  of  correctional 
officers  and  other  institutional  employees  to  determine : 

(a)  Whether  an  adequate  level  of  compensation  is  being  provided  to  at- 
tract and  retain  suitably  qualified  and  motivated  personnel. 

(b)  The  desirability  of  expanding  the  Correctional  Program  Supervisors 
class  to  permit  their  assignment  to  additional  Department  of  Corrections 
institutions. 

(c)  The  desirability  of  raising  the  present  35  year-old  age  limit  for  new 
correctional  officers  to  permit  the  recruitment  of  officers  above  that  age. 

(d)  The  feasibility  of  providing  improved  disability  and  death  benefits 
for  institutional  employees,  other  than  correctional  officers,  whose  injury 
or  death  results  from  the  misconduct  of  an  inmate. 

5.  Continue  the  Department  of  Corrections'  already  well-established  program 
to  recruit  minority  group  employees. 

6.  Continue  the  intensive  security  review  of  all  institutions  by  the  Human 
Relations  Agency  Task  Force  on  corrections  security  under  the  direction  of  C.  O. 
Lynum,  Vice  Chairman  of  Adult  Authority. 

7.  Provide  additional  emergency  alarm  and  communication  devices  for  prison 
staff  as  soon  as  efficient  and  practical  systems  are  identified. 

8.  Establish  an  exempt  position  at  the  Deputy  Director  level  to  be  filled  by  an 
attorney  who  would  provide  legal  counsel  to  the  Department  of  Corrections. 

9.  Support  the  Department  of  Corrections  in  its  efforts  to  exclude  from  its  insti- 
tutions outside  groups  or  persons  advocating  violence  or  revolutionary  activities 
which  threaten  the  safety  of  correctional  employees  and  inmates,  while  con- 
tinuing its  well-established  policy  of  cooperating  with  volunteer  citizen  groups 
which  assist  the  Department  in  providing  rehabilitative  programs  for  inmates. 

10.  Implement  emergency  building  modifications  in  the  amount  of  $164,340  to 
improve  security  at  various  Department  of  Corrections  Institutions. 

The  $3,260,203  expenditure   required  for  405  additional  personnel  and  the 
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$164,340  for  building  modifications,  .totaling  $3,424,543,  can  be  met  from  the  fol- 
lowing potential  Human  Relations  Agency  sources : 

(a)  The  Federal  Emergency  Employment  Act  of  1971  allocation  to  the 
Department  of  Corrections,  $791,420. 

(6)  A  Department  of  Corrections  contract  with  the  Federal  Government 
for  the  housing  of  Federal  prisoners,  $400,000. 

(c)  The  Department  of  Finance  has  determined  that  the  Department  of 
Human  Resources  Development  and,  through  it,  the  Federal  Government, 
should  have  been  charged  for  the  cost  of  the  average  daily  attendance  in 
Work  Incentive  (WIN)  Program  training  classes,  but  that  the  cost  instead 
was  paid  out  of  the  State  General  Fund.  The  reimbursement  by  the  Federal 
Government  of  these  WIN  ADA  funds  is  now  available  for  priority  pro- 
grams, $2,172,583. 

(d)  The  Department  of  Corrections  presently  has  funds  budgeted  and 
available  for  capital  expenditures,  $60,540. 

Appendix  1 
Executive  Order  No.  R-33-71 

"Whereas,  all  law-abiding  Californians  share  a  deep  concern  and  shock  over 
the  recent  killings  and  other  unlawful  incidents  behind  the  walls  of  our  cor- 
rectional institutions.  Many  of  these  incidents  appear  to  result  from  the  un- 
lawful designs  of  self-proclaimed,  revolutionary  forces  operating  both  within 
and  without  prison  walls.  Many  of  these  incidents  also  result  from  the  fact 
that  our  correctional  institutions  contain  a  greater  percentage  of  violent  of- 
fenders than  ever  before,  and 

"Whereas,  these  forces  constitute  a  real  and  present  threat  to  an  orderly  cor- 
rectional system,  as  they  do  to  society  at  large.  They  seriously  impede,  if  not 
altogether  prevent,  any  reasonable  efforts  at  rehabilitating  those  inmates  who 
are  capable  of  it,  as  it  becomes  necessary  to  reduce  inmate  activities  and 
contacts  with  correctional  personnel.  They  constitute  a  significant  threat  to 
the  life  and  safety  of  correctional  personnel  far  beyond  the  potential  danger 
to  which  such  personnel  have  always  been  subjected  in  the  past,  and 

"Whereas,  there  have  been  well  publicized  attempts  to  distort  the  facts  of 
the  recent  San  Quentin  escape  attempt  and  the  killings  perpetrated  in  the 
course  of  that  attempt.  The  public  is  entitled  to  know  the  truth ;  our  correc- 
tional officers  and  their  families  are  entitled  to  personal  safety.  Accordingly,  it 
is  vital  that  the  Board  of  Corrections,  as  the  official  body  charged,  make  a 
thorough  analysis  of  security  procedures  in  our  prisons  and  make  recommenda- 
tions to  me  and  to  the  people  of  the  State  of  California  aimed  at  reinforc- 
ing the  safety  and  protecting  the  lives  of  both  inmates  and  correctional  officers. 

"Now  therefore,  I,  Ronald  Reagan,  Governor  of  the  State  of  California,  by 
virtue  of  the  power  and  authority  vested  in  me  by  the  Constitution  and  laws 
of  this  state  direct  the  Board  of  Corrections  to  review  the  August  21  escape 
attempt  at  San  Quentin  and  other  incidents  of  violence  which  have  occurred 
within  the  last  two  years  at  San  Quentin,  Soledad,  Folsom  and  other  correc- 
tional institutions  in  the  State  of  California;  and  to  make  recommendations 
regarding  correctional  officer  safety,  unnecessary  exposure  of  correctional  offi- 
cers to  danger,  inmate  security,  inmate  handling  procedures,  communications 
with  prisoners,  including  personal  visits,  and  any  other  procedures  which  will 
halt  the  violence  and  the  attempts  by  radical  elements  and  violent  offenders 
to  disrupt  the  orderly  processes  of  our  correctional  system. 

"In  witness  whereof,  I  have  hereunto  set  my  hand  and  caused  the  Great 
Seal  of  the  State  of  California  to  be  affixed  hereto  this  8th  day  of  September, 

1971." 

Ronald  Reagan, 
Governor  of  California. 

Attest : 

Edmund  G.  Brown,  Jr. 

Secretary  of  State. 
(Seal) 
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Appendix  2 
State  Board  of  Corrections 

James  M.  Hall,  Chairman  Henry  Kerr,  Member 

Secretary,  Human  Relations  Agency  Chairman,  Adult  Authority 

Karl  Holton,  Vice  Chairman  Raymond  K.  Procunier,  Member 

Allen  Breed,  Member  Director,  Department  of  Corrections 

Director,   Department  of  Youth  Au-    Edward  Walker,  Member 

thority  Chairman,    Narcotic   Addict   Evalua- 

Michael  N.  Canlis,  Member  tion  Authority 

Sheriff,  San  Joaquin  County  Edward  A.  Veit 

Julio  Gonzales,  Member  Acting  Executive  Officer 

Vice     Chairman,     Youth     Authority 
Board 
Mrs.  Eleanor  W.  Hiller,  Member 
Chairman,  Women's  Board  of  Terms 
and  Parole 

The  three  major — and  often  interlocking — missions  of  the  State  Board  of 
Corrections  are  the  study  of  crime,  correlation  of  State  and  local  correctional 
programs  and  technical  assistance  to  local  government  regarding  detention. 

Through  the  reports  of  its  members,  the  Board  maintains  a  continuing  watch 
on  many  aspects  of  crime  and  makes  its  own  special  studies. 

The  Board  is  also  required,  upon  request,  to  study  the  specific  needs  of  a 
city  or  county  for  detention  facilities  and  programs  and  to  make  recommen- 
dations. 

The  Board  of  Corrections  was  established  by  an  Act  of  the  State  Legislature  in 
1944.  It  consists  of  nine  members,  seven  of  which  are  ex-officio  and  two  who 
are  appointed  by  the  Governor  to  four-year  terms. 

With  its  members  representing  a  complete  cross-section  of  California's  cor- 
rectional system,  State  correctional  organizations  are  required  to  file  all  rules, 
regulations  and  manuals  with  the  Board  for  review  and  advice. 

The  Board  also  prescribed  minimum  standards  for  the  feeding,  clothing,  care 
and  rehabilitative  services  for  prisoners  detained  in  county,  city  or  other  local 
detention  facilities.  In  keeping  with  its  role  in  setting  standards,  it  endeavors  to 
keep  correctional  administrators  up  to  date  on  legislation,  research  and  im- 
proved practices  through  consultation  and  issuance  of  publications. 

Appendix  3 

Organizations  Testifying  Before  the  Board  of  Corrections  on 
September  24,  1971 

employee  organizations 

California  Correctional  Officers  Association 

Arnold  Thompson,  Vice  President 

Robert  Ayers,  Jr.,  Safety  Committee  Chairman 
California  State  Employees  Association 

Loren  Smith,  General  Manager 
Teamsters  Local  960 — State  Employees  Division 

Barney  Apfel,  Secretary-Treasurer 
Correctional  Counselors  Association 

Jack  Burris,  President 

OTHER8 

California  Correctional  Psychiatrists  Association 

Edward  South,  M.D.,  Secretary-Treasurer 
American  Friends  Service  Committee 

Jan  Marinissen,  Prison  Affairs  Secretary 
Seventh  Step  Foundation 

James  Testa,  Executive  Director 
Friends  Committee  on  Legislation 

Joe  Gunterman,  Legislative  Advocate 
American  Indian  Culture  Group  at  CMF 

Christine  Morris,  Outside  Sponsor 
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Friends  Outside 

Mrs.  J.  Panzer,  Representative 
Prisoners  Lawyers  Association 

Ruth  Baker,  Legislative  Advocate 
James  Penland,  representing  himself 
Asian  American  Studies  at  CMF 

Mike  Ikeda,  Outside  Sponsor 
Coordinating  Council  of  Prisoners  Organization 

Joan  Martin,  Representative 
Committee  for  Prisoner  Humanity  and  Justice 

Evelyn  Schaaf,  Representative 
Pen  and  Pencil  Club 

Laura  Woodward,  Representative 
Bay  Area  Council  for  Jail  Reform 

Mrs.  C.  B.  Nollenberger,  President 
Prison  Law  Project 

Sharon  Damron.  Representative 

Appendix  4 
Indictment  (Marin  County  Superior  Court) 

"The  Grand  Jury  of  the  County  of  Marin  hereby  accuses  Stephen  Mitchell 
Bingham,  Hugo  A.  Pinell,  John  L.  Spain,  Louis  N.  Talamantez,  Fleeta  Drumgo, 
David  Johnson  and  Willie  Tate,  of  a  felony,  to  wit  Murder,  in  violation  of 
Section  187  of  the  Penal  Code  of  the  State  of  California,  committed  prior  to 
the  finding  of  this  indictment,  and  as  follows  : 

"On  or  about  August  2i,  1971,  at  and  in  the  County  of  Marin,  State  of  Cali- 
fornia, the  said  defendants  did  murder  a  human  being,  to  wit:  Frank  P. 
DeLeon. 

SECOND  COUNT 

"The  Grand  Jury  of  the  County  of  Marin  by  this  second  count  of  this  Indict- 
ment further  accuses  Stephen  Mitchell  Bingham,  Hugo  A.  Pinell,  John  L.  Spain, 
Louis  N.  Talamantez,  Fleeta  Drumgo,  David  Johnson  and  Willie  Tate,  of  a 
felony,  to  wit :  Murder,  in  violation  of  Section  187  of  the  Penal  Code  of  the  State 
of  California,  committed  prior  to  the  finding  of  this  indictment,  and  as  follows : 

"On  or  about  August  21,  1971,  at  and  in  the  County  of  Marin,  State  of  Cali- 
fornia, the  said  defendants  did  murder  a  human  being,  to  wit :  Paul  E.  Krasenes. 

THIRD  COUNT 

"The  Grand  Jury  of  the  County  of  Marin  by  this  third  count  of  this  indictment 
further  accusses  Stephen  Mitchell  Bingham,  Hugo  A.  Pinell,  John  L.  Spain, 
Louis  N.  Talamantez,  Fleeta  Drumgo,  David  Johnson  and  Willie  Tate,  of  a 
felony,  to  wit :  Murder,  in  violation  of  Section  187  of  the  Penal  Code  of  the  State 
of  California,  committed  prior  to  the  finding  of  this  Indictment,  and  as  follows : 

"On  or  about  August  21,  1971,  at  and  in  the  County  of  Marin,  State  of 
California,  the  said  defendants  did  murder  a  human  being,  to  wit:  Jere  P. 
Graham. 

FOURTH  COUNT 

"The  Grand  Jury  of  the  County  of  Marin  by  this  fourth  count  of  this  Indict- 
ment further  accuses  Stephen  Mitchell  Bingham,  Hugo  A.  Pinell,  John  L.  Spain, 
Louis  N.  Talamantez,  Fleeta  Drumgo,  David  Johnson  and  Willie  Tate,  of  a 
felony,  to  wit:  Murder,  in  violation  of  Section  187  of  the  Penal  Code  of  the 
State  of  California,  committed  prior  to  the  finding  of  this  Indictment,  and  as 
follows : 

"On  or  about  August  21,  1971,  at  and  in  the  County  of  Marin,  State  of  Cali- 
fornia, the  said  defendants  did  murder  a  human  being,  to  wit :  Johnny  M.  Lynn. 

FIFTH  COUNT 

'The  Grand  Jury  of  the  County  of  Marin  by  this  fifth  count  of  this  Indict- 
ment further  accuses  Stephen  Mitchell  Bingham,  Hugo  A.  Pinell,  John  L.  Spain. 
Louis  N.  Talamantez,  Fleeta  Drumgo,  David  Johnson  and  Willie  Tate  of  a 
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felony,  to  wit :  Murder,  in  violation  of  Section  187  of  the  Penal  Code  of  the 
State  of  California,  committed  prior  to  the  finding  of  this  Indictment,  and  as 
follows : 

"On  or  about  August  21,  1971,  at  and  in  the  County  of  Marin,  State  of  Cali- 
fornia, the  said  defendants  did  murder  a  human  being,  to  wit :  Ronald  L.  Kane. 

SIXTH  COUNT 

"The  Grand  Jury  of  the  County  of  Marin  by  this  sixth  count  of  this  Indict- 
ment further  accuses  Stephen  Mitchell  Bingham,  Hugo  A.  Pinell,  John  L.  Spain, 
Louis  N.  Talamantez,  Fleeta  Drumgo,  David  Johnson  and  Willie  Tate,  of  a 
felony,  to  wit:  Conspiracy,  in  violation  of  Section  182  of  the  Penal  Code  of  the 
State  of  California,  in  that 

(a)  Defendant  Stephen  Mitchell  Bingham  and  George  Lester  Jackson  now 
deceased,  did  prior  to,  and  continuing  until  on  or  about  August  21,  1971,  at  and 
in  the  County  of  Marin,  and  elsewhere  in  the  State  of  California,  wilfully,  unlaw- 
fully, feloniously  and  knowingly  conspire,  combine,  confederate  and  agree  to- 
gether and  with  other  persons  whose  names  are  unknown  to  the  Grand  Jury  to 
wilfully,  knowingly  and  feloniously  commit  felonies,  to  wit : 

(1)  The  escape  by  force  or  violence  in  violation  of  Section  4530(a)  of 
the  Penal  Code  of  the  State  of  California,  of  George  Lester  Jackson  and 
others,  confined  in  a  State  Prison  of  this  State,  to  wit :  California  State 
Prison  at  San  Quentin. 

(2)  Possession  of  a  firearm  in  violation  of  Section  4574  of  the  Penal  Code 
of  the  State  of  California,  by  State  Prisoner,  George  Lester  Jackson,  while 
said  prisoner  was  lawfully  confined  in  a  State  Prison. 

(3)  Kidnapping  in  violation  of  Section  207  of  the  Penal  Code  of  the  State 
of  California,  of  Frank  P.  DeLeon,  Paul  E.  Krasenes,  Jere  P.  Graham,  Ken- 
neth McCray,  Urbano  Rubiaco,  Jr.,  and  Charles  C.  Breckenridge. 

(b)  On  or  about  August  21,  1971,  in  Marin  County,  defendants  Hugo  A.  Pinell, 
John  L.  Spain,  Louis  N.  Talamantez,  Fleeta  Drumgo,  David  Johnson  and  Willie 
Tate  did  join  the  conspiracy  of  Stephen  Mitchell  Bingham  and  George  Lester 
Jackson  and  other  persons  whose  names  are  unknown  to  the  Grand  Jury  and  did 
wilfully,  unlawfully,  feloniously  and  knowingly  conspire,  combine,  confederate 
and  agree  with  defendant  Stephen  Mitchell  Bingham  and  George  Lester  Jackson, 
and  among  themselves,  for  the  purpose  of  willfully,  knowingly,  and  feloniously 
commit  the  felonies  above  described  : 

(c)  That  the  said  conspiracy  resulted  on  August  21,  1971,  in  the  County  of 
Marin,  State  of  California,  in  the  murders  of  Frank  P.  DeLeon,  Paul  W.  Kras- 
enes, Jere  P.  Graham,  Johnny  M.  Lynn  and  Ronald  L.  Kane. 

FIRST    OVERT    ACT 

"On  or  about  August  21,  1971,  pursuant  to  the  above  conspiracy  and  to  carry 
out  the  objects  thereof,  defendant  Stephen  Mitchell  Bingham  did  furnish  a  9mm 
automatic  pistol  and  clips  containing  9  mm  live  cartridges  to  George  Lester  Jack- 
son, a  prisoner  in  the  custody  of  prison  officials  at  the  California  State  Prison. 
San  Quentin,  while  in  a  visiting  room  located  within  that  institution. 

SECOND    OVERT    ACT 

"That  on  or  about  August  21,  1971,  pursuant  to  the  above  conspiracy  and  to 
carry  out  the  objects  thereof,  George  Lester  Jackson  did  conceal  a  9mm  auto- 
matic pistol  and  clips  within  a  wig  on  his  head,  until  such  time  that  he  was  re- 
turned to  the  Adjustment  Center  at  the  California  State  Prison,  San  Quentin. 
That  once  inside  the  Adjustment  Center,  he  removed  the  weapon  from  the  wig, 
loaded  it,  and  took  Correctional  Officer  Urbano  Rubiaco,  Jr.,  prisoner  at  gunpoint, 
and  ordered  him  to  open  the  cells  on  the  lower  floor  of  the  Adjustment  Center. 

THIRD    OVERT    ACT 

"That  on  or  about  August  21,  1971,  pursuant  to  the  above  conspiracy  and  to 
carry  out  the  objects  thereof,  members  of  the  conspiracy,  did  tie  the  hands  and 
feet  of  the  Correctional  Officers  Kenneth  M.  McCray,  Paul  W.  Krasenes  and 
Frank  P.  DeLeon. 
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FOURTH    OVERT    ACT 

"That  on  or  about  August  21,  1971,  pursuant  to  the  above  conspiracy  and  to 
carry  out  the  objects  thereof,  George  Lester  Jackson,  did  take  Correctional  Officer 
Charles  C.  Breckenridge,  prisoner  at  gun  point,  and  turn  him  over  to  defendant 
Hugo  A.  Pinell  and  others,  who  removed  him  from  the  foyer  area  of  the  Adjust- 
ment Center  at  California  State  Prison,  San  Quentin,  and  moved  him  to  Cell  1AC62 
within  the  Adjustment  Center  at  California  State  Prison,  San  Quentin. 

FIFTH    OVERT    ACT 

"That  on  or  about  August  21,  1971,  pursuant  to  the  above  conspiracy  and  to 
carry  out  the  objects  thereof,  defendant  John  L.  Spain  and  another,  did  handcuff 
and  remove  Correctional  Officer  Urbano  Rubiaco,  Jr.,  from  the  foyer  area  of  the 
Adjustment  Center  at  California  State  Prison,  San  Quentin,  and  move  him  to 
Cell  1AC62  in  the  Adjustment  Center  at  California  State  Prison,  San  Quentin. 

SIXTH    OVERT    ACT 

"That  on  or  about  August  21,  1971,  pursuant  to  the  above  conspiracy  and  to 
carry  out  the  objects  thereof,  George  Lester  Jackson  and  defendant  John  L. 
Spain  did  take  Correctional  Officer  Jere  P.  Graham  prisoner  at  gun  point  in  the 
foyer  area  of  the  Adjustment  Center  at  California  State  Prison,  San  Quentin. 

SEVENTH    OVERT    ACT 

"That  on  or  about  August  21,  1971,  pursuant  to  the  above  conspiracy  and  to 
carry  out  the  objects  thereof,  George  Lester  Jackson  did  shoot  and  kill,  with  a 
9mm  automatic  pistol,  Correctional  Officer  Jere  P.  Graham,  while  inside  the 
Adjustment  Center  of  California  State  Prison,  San  Quentin. 

EIGHTH    OVERT    ACT 

"That  on  or  about  August  21,  1971,  pursuant  to  the  above  conspiracy  and  to 
carry  out  the  objects  thereof,  Correctional  Officers  Frank  P.  DeLeon,  Paul  W. 
Krasenes  and  Inmates  Johnny  M.  Lynn  and  Ronald  L.  Kane  were  killed  by  mem- 
bers of  the  conspiracy. 

SEVENTH    COUNT 

"The  Grand  Jury  of  the  County  of  Marin  by  this  seventh  count  of  this  indict- 
ment further  accuses  Hugo  A.  Pinell,  Willie  Tate  and  David  Johnson  of  a  felony 
to  wit:  Violation  of  Section  4500  of  the  Penal  Code  of  the  State  of  California, 
committeed  prior  to  the  finding  of  this  indictment,  and  as  follows: 

"On  or  about  August  21,  1971,  at  and  in  the  County  of  Marin,  State  of  Cali- 
fornia, the  said  defendant,  Hugo  A.  Pinell,  being  then  and  there  a  prisoner  un- 
dergoing a  life  sentence  in  a  State  Prison  of  this  State,  to  wit :  California  State 
Prison  at  San  Quentin,  did,  with  malice  aforethought,  commit  an  assault  upon 
tho  person  of  another  who  is  not  himself  an  inmate,  to  wit :  Charles  C.  Brecken- 
ridge, with  a  deadly  weapon,  and  that  said  defendants  Willie  Tate,  and  David 
Johnson,  persons  confined  in  a  State  Prison  of  this  State,  to  wit:  California 
State  Prison  at  San  Quentin,  for  a  term  less  than  life,  did  aid  and  abet  defend- 
ant Hugo  A.  Pinell,  in  the  commission  of  that  crime. 

EIGHTH     COUNT 

"The  Grand  Jury  of  the  County  of  Marin  by  this  eighth  count  of  this  Indict- 
ment further  accuses  Hugo  A.  Pinell  and  David  Johnson  of  a  felony,  to  wit: 
Violation  of  Section  4501  of  the  Penal  Code  of  the  State  of  California,  commit- 
ted prior  to  the  finding  of  this  indictment,  and  as  follows  : 

"On  or  about  August  21,  1971,  at  and  in  the  County  of  Marin,  State  of  Cali- 
fornia, the  said  defendant,  David  Johnson,  a  person  confined  in  a  State  Prison  of 
this  State,  to  wit:  California  State  Prison  at  San  Quentin,  for  a  term  less 
than  life,  did  commit  an  assault  upon  the  person  of  Charles  C.  Breckenridge 
by  means  of  force  likely  to  produce  great  bodily  injury ;  and  that  Hugo  A. 
Pinell  did  aid  and  abet  defendant  David  Johnson  in  the  commission  of  that 
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NINTH    COUNT 

"The  Grand  Jury  of  the  County  of  Marin  by  this  ninth  count  of  this  indict- 
ment further  accuses  Hugo  A.  Pinell  and  John  L.  Spain  of  a  felony,  to  wit : 
Violation  of  Section  4500  of  the  Penal  Cole  of  the  State  of  California,  com- 
mitted prior  to  the  finding  of  this  indictment,  and  as  follows : 

"On  or  about  August  21,  1971,  at  and  in  the  County  of  Marin,  State  of  Cali- 
fornia, the  said  defendants,  being  then  and  there  persons  undergoing  a  life 
sentence  in  a  State  Prison  of  this  State,  to  wit :  California  State  Prison  at  San 
Quentin,  did,  with  malice  aforethought  commit  an  assault  upon  the  person  of 
another  who  is  not  himself  an  inmate,  to  wit :  Urbano  Rubiaco,  Jr.,  with  a  deadly 
weapon. 

TENTH     COUNT 

"The  Grand  Jury  of  the  County  of  Marin  by  this  tenth  count  of  this  Indict- 
ment further  accuses  Louis  N.  Talamantez  of  a  felony,  to  wit :  Violation  of 
Section  4500  of  the  Penal  Code  of  the  State  of  California,  committed  prior  to 
the  finding  of  this  indictment,  and  as  follows : 

"On  or  about  August  21,  1971,  at  and  in  the  County  of  Marin,  State  of  Cali- 
fornia, said  defendant,  being  then  and  there  a  person  undergoing  a  life  sentence 
in  a  State  Prison  of  this  State,  to  wit :  California  State  Prison  at  San  Quentin, 
did,  with  malice  aforethought  commit  an  assault  upon  the  person  of  another,  who 
is  not  himself  an  inmate,  to  wit  (sic)  :  Frank  P.  DeLeon,  with  a  deadly  weapon. 

ELEVENTH    COUNT 

"The  Grand  Jury  of  the  County  of  Marin  by  this  eleventh  count  of  this  Indict- 
ment further  accuses  Louis  N.  Talamantez  of  a  felony,  to  wit :  Violation  of  Sec- 
tion 217  of  the  Penal  Code  of  the  State  of  California,  committed  prior  to  the 
finding  of  this  Indictment,  and  as  follows  : 

"On  or  about  August  21,  1971,  at  and  in  the  County  of  Marin,  State  of  Cali- 
fornia, said  defendant  did  assault  Frank  P.  DeLeon,  with  the  intent  to  commit 
murder. 

TWELFTH    COUNT 

"The  Grand  Jury  of  the  County  of  Marin  by  this  twelfth  count  of  this  Indict- 
ment further  accuses  Fleeto(sic)  Drumgo  of  a  felony,  to  wit:  Violation  of  Sec- 
tion 4501  of  the  Penal  Code  of  the  State  of  California,  committed  prior  to  the 
finding  of  this  Indictment,  and  as  follows : 

"On  or  about  August  21,  1971,  at  and  in  the  County  of  Marin,  State  of  Cali- 
fornia, said  defendant  being  a  person  confined  in  a  State  Prison  of  this  State,  to 
wit :  California  State  Prison  at  San  Quentin,  and  serving  a  sentence  less  than 
life,  did  commit  an  assault  upon  the  person  of  Paul  E.  Krasenes,  by  means  of 
force  likely  to  produce  great  bodily  injury. 

"The  above  offenses  are  connected  together  in  their  commission,  and  occurred 
in  California  State  Prison  at  San  Quentin. 

"Counts  10  and  11  are  restatements  of  the  same  offense. 

PRIOR   CONVICTION — JOHN    L.    SPAIN 

"It  is  further  charged  that  the  defendant,  John  L.  Spain,  before  the  commis- 
sion of  the  offenses  charged  herein  was,  on  or  about  the  26th  day  of  April  1967.  in 
the  Superior  Court  of  the  State  of  California,  in  and  for  the  County  of  Los 
Angeles,  convicted  of  a  felony,  to  wit :  First  degree  murder  in  violation  of  Section 
187  of  the  Penal  Code  of  the  State  of  California. 

PRIOR   CONVICTIONS — LOUIS    N.    TALAMANTEZ 

"It  is  further  charged  that  the  defendant,  Louis  N.  Talamantez,  before  the 
commission  of  the  offenses  charged  herein  was,  on  or  about  the  10th  day  of 
Xovember  1965,  in  the  Superior  Court  of  the  State  of  California,  in  and  for  the 
County  of  Los  Angeles,  convicted  of  a  felony,  to  wit :  First  Degree  robbery,  in 
violation  of  Section  211  of  the  Penal  Code  of  the  State  of  California. 

"It  is  further  charged  that  the  defendant,  Louis  N.  Talamantez,  before  the 
commission  of  the  offenses  chareed  herein  was,  on  or  about  the  10th  day  of 
November  1965,  in  the  Superior  Court  of  the  State  of  California,  in  and  for  the 
County  of  Los  Angeles,  convicted  of  a  felony,  to  wit :  First  Degree  robbery,  in 
violation  of  Section  211  of  the  Penal  Code  of  the  State  of  California. 
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PRIOR   CONVICTION — WILLIE   TATE 

"It  is  further  charged  that  the  defendant,  Willie  Tate,  before  the  commission 
of  the  offenses  charged  herein  was,  on  or  about  the  Oth  day  of  April  1965,  in  the 
Superior  Court  of  the  State  of  California,  in  and  for  the  County  of  San  Joaquin, 
convicted  of  a  felony,  to  wit :  Assault'  in  violation  of  Section  245  of  the  Penal 
Code  of  the  State  of  California. 

PRIOR  CONVICTIONS — DAVID  JOHNSON 

"It  is  further  charged  that  the  defendant,  David  Johnson,  before  the  com- 
mission of  the  offenses  charged  herein  was,  on  or  about  the  31st  day  of  July 
1968,  in  the  Superior  Court  of  the  State  of  California,  in  and  for  the  County  of 
San  Diego,  convicted  of  a  felony,  to  wit:  Second  degree  burglary  in  violation 
of  Section  459  of  the  Penal  Code  of  the  State  of  California. 

"It  is  further  charged  that  the  defendant,  David  Johnson,  before  the  commission 
of  the  offenses  charged  herein  was,  on  or  about  the  31st  day  of  July  1968,  in 
the  Superior  Court  of  the  State  of  California,  in  and  for  the  County  of  San 
Diego,  convicted  of  a  felony,  to  wit :  Violation  of  Section  496.1  of  the  Penal  Code 
of  the  State  of  California. 

"It  is  further  charged  that  the  defendant,  David  Johnson,  before  the  commis- 
sion of  the  offenses  charged  herein  was,  on  or  about  the  31st  day  of  July  1968,  in 
the  Superior  Court  of  the  State  of  California,  in  and  for  the  county  of  San  Diego, 
convicted  of  a  felony,  to  wit :  Violation  of  section  243  of  the  Penal  Code  of  the 
State  of  California. 

PRIOR    CONVICTION — FLEETA   DRUMGO 

"It  is  further  charged  that  the  defendant.  Fleeta  Drumgo,  before  the  commis- 
sion of  the  offenses  charged  herein  was,  on  or  about  the  5th  day  of  September  1967, 
in  the  Superior  Court  of  the  State  of  California,  in  and  for  the  county  of  Los 
Angeles,  convicted  of  a  felony,  to  wit:  Second  degree  burglary,  in  violation  of 
section  459  of  the  Penal  Code  of  the  State  of  California. 

PRIOR   CONVICTION HUGO  A.  PINELL 

"It  is  further  charged  that  the  defendant,  Hugo  A.  Pinell,  before  the  commis- 
sion of  the  offenses  charged  herein  was,  on  or  about  the  17th  day  of  February 
1965,  in  the  Superior  Court  of  the  State  of  California,  in  and  for  the  county  of 
San  Francisco,  convicted  of  a  felony,  to  wit :  Rape  with  force  and  violence,  in 
violation  of  section  261.3  of  the  Penal  Code  of  the  State  of  California. 

"It  is  further  charged  that  the  defendant,  Hugo  A.  Pinell,  before  the  commis- 
sion of  the  offenses  charged  herein  was,  on  or  about  the  5th  day  of  March  1968,  in 
the  Superior  Court  of  the  State  of  California,  in  and  for  the  county  of  Marin, 
convicted  of  a  felony,  to  wit :  Violation  of  section  4502  of  the  Penal  Code  of  the 
State  of  California. 

"It  is  further  charged  that  the  defendant,  Hugo  A,  Pinell,  before  the  commission 
of  the  offenses  charged  herein  was,  on  or  about  the  5th  day  of  March  1968.  in  the 
Superior  Court  of  the  State  of  California,  in  and  for  the  county  of  Marin,  con- 
victed of  a  felony,  to  wit :  Violation  of  section  4501.5  of  the  Penal  Code  of  the 
State  of  California. 

"It  is  further  charged  that  the  defendant,  Hugo  A.  Pinell.  before  the  commis- 
sion of  the  offenses  charged  herein  was,  on  or  about  the  23d  day  of  June  1970,  in 
the  Superior  Court  of  the  State  of  California,  in  and  for  the  county  of  Sacra- 
mento, convicted  of  a  felony,  to  wit :  Violation  of  Section  4500  of  the  Penal  Code 
of  the  State  of  California. 

"All  of  which  is  contrary  to  the  form  of  the  statutes  in  such  cases  made  and 
provided  and  against  the  peace  and  dignity  of  the  people  of  the  State  of  Cali- 
fornia." 

Dated  :  October  1, 1971. 

A  true  bill. 

Milen  C.  Dempster. 
Foreman  of  the  Grand. Jury 
of  the  County  of  Marin,  State  of  California. 
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Witnesses:  Jean  LeVan,  L.  K.  Hine,  B.  C,  Betts,  U,  P.  Scarborough,  S,  J, 
Unangst,  B.  H.  Fleming,  L.  J.  Gruver,  F.  L.  Bortfeld,  Norm  Gard,  Rebecca  Miller, 
K.  M.  McCray,  U.  B.  Rubiaco,  Jr.,  C.  C.  Breckenridge,  C.  G.  Adams,  J.  G.  Frank, 
J.  H.  Thorpe,  E.  F.  Zeimer,  Keith  Craiz,  Dr.  John  Manwaring,  D.  Q.  Burd,  R.  R. 
Klein,  W.  Hankins,  G.  Murray,  S.  Vasos,  S.  Merrill. 

Appendix  5 

Affidavit  of  Bruce  B.  Bales,  Dated  August  31,  1971   (State  of  California, 

County  of  Marin) 

"That  I,  Bruce  B.  Bales,  am  the  District  Attorney  of  Marin  County,  California  ; 
that  my  office,  in  conjunction  with  the  Department  of  Corrections  of  the  State 
of  California,  Staff  of  California  State  Prison  at  San  Quentin,  local  and  state  law 
enforcement  agencies  have  been  and  are,  conducting  an  investigation  into  the 
events  hereinafter  related  of  August  21,  1971,  at  the  California  State  Prison  at 
San  Quentin  in  Marin  County ;  that  reports  and  statements  resulting  from  that 
investigation  furnish  probable  cause  to  believe  that  Stephen  Mitchell  Bingham 
committed  the  crime  of  MURDER  in  violation  of  California  Penal  Code  Section 
187. 

"That  reports  and  statements  made  to  me  which  provide  grounds  for  the  afore- 
said belief  are  by  the  following  percipient  witnesses,  K.  M.  McCray.  U.  B.  Rubiaco, 
F.  L.  Bortfeld,  E.  H.  Fleming,  S.  J.  Unangst,  J.  H.  Thorpe,  L.  K.  Hine.  D.  P. 
Scarborough,  C.  Adam,  D.  D.  Scroggins  and  L.  J.  Gruver,  all  of  whom  are  cor- 
rectional officers  employed  at  and  on  duty  August  21,  1971.  at  the  California  State 
Prison  at  San  Quentin,  who  reported  to  me  that  on  August  21,  1971,  at  the 
California  State  Prison  at  San  Quentin,  at  approximately  1:15  P.M.,  prisoner 
George  Jackson,  A-63837,  was  thoroughly  searched  in  the  maximum  security, 
constantly-locked  Adjustment  Center  preparatory  to  a  visit  with  an  attorney  in  a 
special,  closed  visiting  room. 

"That  Jackson  was  escorted  from  the  Adjustment  Center  to  the  area  adjacent 
to  the  visiting  room  where  he  was  again  searched  and  locked  in  the  A  Room,  a 
private,  enclosed  visiting  room.  That  already  locked  into  the  A  Visiting  Room  was 
Stephen  Mitchell  Bingham,  an  attorney. 

"That  no  objects  whatsoever  were  given  to  George  Jackson  by  any  inmate  or 
prison  personnel  between  1 :15  P.M.  and  his  return  to  the  Adjustment  Center  at 
approximately  2  :30  P.M.  That  George  Jackson  was  not  wearing  or  carrying  a  wig 
when  he  left  the  Adjustment  Center.  That  George  Jackson  did  not  have  an  auto- 
matic pistol  or  any  ammunition  on  his  person  when  he  left  the  Adjustment  Center 
or  when  he  was  admitted  into  the  A  Visiting  Room. 

"That  the  small  visiting  room  in  question  is  approximately  10'  x  7'  and  the  only 
furniture  contained  therein  consisted  of  chairs  and  a  table.  That  no  persons  other 
than  Jackson  and  Bingham  were  in  the  A  Visiting  Room  during  their  approximate 
one  hour  visit  that  during  the  visit,  there  were  no  physical  structures  or  obstruc- 
tions in  the  visiting  room  which  would  prevent  or  limit  the  freedom  of  movement 
by  either  Stephen  Bingham  or  George  Jackson  to  transfer  Objects  to  the  other. 
That  the  visit  was  interrupted  for  approximately  5  minutes  when  Bingham  was 
released  from  the  room  to  go  to  the  Visitor  Waiting  Room.  That  before  Bingham 
left  the  A  Visiting  Room  Jackson  was  removed  therefrom  and  remained  out  of  the 
A  Visiting  Room  which  was  locked  throughout  the  interruption  and  was  not  re- 
turned thereto  until  after  Bingham  was  returned  and  locked  in  said  room.  That  at 
no  time  during  said  visit  was  Jackson  alone  in  the  A  Visiting  Room. 

"That  on  five  prior  occasions,  commencing  on  June  12,  1971,  and  extending 
through  the  months  of  June,  July  and  August,  Bingham  visited  with  George  Jack- 
son at  the  California  State  Prison  at  San  Quentin.  That  on  August  21,  1971. 
Stephen  Bingham  first  entered  the  prison  premises  at  the  East  Gate  at  approxi- 
mately 10  :15  A.M.  That  he  proceeded  to  the  prison  Visitor  Waiting  Room  where 
be  requested  permission  to  visit  George  Jackson  which  request  was  denied.  That 
tbereafter,  he  continued  making  requests  for  permission  to  visit  to  various 
officers  on  duty  during  the  next  three  hour  period.  That  at  approximately  1  :1B 
P.M.,  Stephen  Bingham  was  finally  granted  permission  to  visit  Jackson.  That 
immediately  prior  to  entering  the  A  Visiting  Room,  Stephen  Bingham  filled  out  a 
request  form  to  take  a  tape  recorder  into  the  A  Visiting  Room.  That  Stephen 
Bingham  entered  the  A  Visiting  Room  at  approximately  1 :25  P.M.  carrying  a 
carrying  case  approximately   18"   x   24"   and  an   expanding  folder  envelope. 
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"That  at  approximately  2:25  P.M.  Stephen  Bingham  concluded  his  approxi- 
mate one  hour  visit  with  Jackson  and  left  the  A  Visiting  Room  taking  with  him 
the  carrying  case.  That  he  departed  from  the  prison  signing  out  at  the  East 
Gate  at  approximately  2  :30  P.M. 

"That  upon  the  conclusion  of  the  visit  with  the  attorney,  Jackson  was  escorted 
by  a  correctional  officer  back  to  the  Adjustment  Center.  That  this  escort  trip 
was  observed  by  the  same  correctional  officer  who  had  seen  Jackson  escorted 
from  the  Adjustment  Center  on  the  way  to  his  visit  with  the  attorney,  and 
this  officer  noted  that  Jackson's  hair  looked  somewhat  different  on  the  trip  back. 
That  immediately  upon  his  entering  that  building,  correctional  officers  com- 
menced to  search  him  whereupon  he  pulled  a  black  wig  from  his  head  and  took 
therefrom  a  9mm  automatic  pistol  and  clips  containing  9mm  live  cartridges 
and  forthwith  took  the  searching  officers  hostage. 

"That  when  other  correctional  officers  were  able  to  make  entry  into  the  Ad- 
justment Center  approximately  30  minutes  later,  they  found  the  dead  bodies  of 
three  correctional  officers  stacked  in  Jackson's  cell.  That  two  died  of  gunshot 
wounds  to  the  back  of  the  head.  That  the  third  died  of  deep  cuts  to  the  throat. 
That  two  of  the  dead  correctional  officers  were  bound  hand  and  foot  with  part 
of  their  uniforms  removed.  That  the  bodies  of  two  dead  inmates  were  also  found 
in  the  cell  area,  each  of  whom  had  died  of  deep  cuts  to  the  throat. 

"That  George  Jackson  killed  at  least  one  of  the  correctional  officers  by  firing 
a  bullet  from  the  9mm  automatic  pistol  into  the  back  of  the  officer's  head.  That 
said  automatic  pistol  and  clips  with  live  ammunition  were  removed  from  the 
body  of  Jackson  who  was  killed  by  correctional  officers  when  he  ran  outside 
the  Adjustment  Center,  gun  in  hand,  after  firing  at  another  correctional  officer." 

(Signed)   Bruce  B.  Bales. 

Subscribed  and  sworn  to  before  me,  this  31st  day  of  August,  1971. 

(Signed)   Peter  Allen  Smith, 
Judge  of  the  Municipal  Court  of  California, 

County  of  Marin,  Central  Judicial  District. 
(seal) 

Appendix  6 

"Interview  With  George"  From  the  Black  Panther, 
Saturday,  August,  28.  1971 

"interview  with  george" 

"The  following  are  excerpts  from  an  interview  with  Comrade  George  Jackson  in 
March  of  this  year  : 

"Interviewer :  In  the  past  6  months,  a  profound  change  has  occurred  in  the 
prison  population,  in  terms  of  the  consciousness  of  the  inmates,  whereas  before 
they  had  been  easily  divided  by  racism,  which  was  instigated  by  the  prison  au- 
thorities. At  that  time  they  were  beginning  to  see  the  prison  authorities  as  their 
enemies  and  inmates  of  all  races  as  their  natural  allies.  Can  you  tell  us  how  that 
consciousness  developed,  how  extensive  it  is;  and  what  forms  it  took. 

"George :  Well  to  begin  with,  of  course,  the  recent  influx  of  the  political  teach- 
ers, the  political  animals,  from  the  Black  Panther  Party— I  think  they  were 
first  instrumental  in  the  changes  from  conservatism,  the  normal  conservatism 
that  prisoners  in  the  prison  population  and  people,  in  general,  here  in  fascist 
America  live  in.  At  one  time  the  prison  population,  the  prisoner  class  could 
have  been  considered  one  of  the  most  conservative  classes  in  the  country.  The 
changes  that  have  gone  down  within  the  last  year,  the  changes  that  we've  tried 
to  effect,  let's  say,  we'll  give  credit  first  to  the  Party,  and  to  the  system  for 
placing  political  teachers  at  our  disposal  here.  Secondly,  the  support  that  our 
movement  has  gotten  from  partisans  from  the  street,  from  the  outside.  The  aver- 
age convict  considers  himself  the  doomed  man  right  from  beginning.  And  that 
ray  of  hope,  or  sense  of  community  created  by  the  recent  expressions  of  solidarity 
from  the  street,  that  (ray)  found  effect  on  the  revolutionary  consciousness  inside 
the  joint.  It's  always  been  my  contention  that  if  we  could  raise  the  hard-left 
military  and  poltical  cadre  in  fascist  America,  that  cadre  would  come  from 
either  the  prisoners  or  the  dissident  elements  within  the  armed  forces. 

"Question  :  What  forms  did  this  new  consciousness  take? 

"George  :  To  clear  that  up  first.  I'll  have  to  go  into  a  little  background.  Some 
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years  ago,  the  rise  of  the  Black  revolutionary — I'm  talking  about  nationalistic, 
well  let's  say  tending-towards-the-right  Black,  revolutionary  nationalistic,  fervor- 
created  situations  here  in  the  joint  that  caused  polarization  between  all  Blacks 
and  all  Whites  regardless  of  status.  And  by  status  I  mean  convict-cop,  convict- 
pig.  In  other  words,  I'm  saying  that  the  prisoner  code  broke  down  as  a  result 
of  the  White  convicts  being  threatened  by  the  political  thrust  and  the  open  anti- 
pathy demonstrated  by  Blacks  against  Whites  in  general.  At  the  time  I  guess  I 
was  part  of  it  too.  At  the  time  we  made  no  efforts  to  distinguish  between  the 
White  convict  and  the  White  guard.  Because  the  White  convicts  identified  open- 
ly and  clearly  and  without  reservations  with  right-wing  ideas,  and  racism.  So 
when  we'd  strike,  we'd  strike  with  both  barrels:  one  at  the  convict,  and  one  at 
the  pig.  And  some  of  it  is  our  fault.  Of  course,  revolution  is  a  process.  We're 
going  through  a  process.  And  well,  that's  the  background. 

"The  new  consciousness  stems  from  the  fact  that  like  I  said,  the  political 
teacher,  the  Black  Panther  'concentration  camped',  as  a  result  of  the  political 
thrust  on  the  street,  brought  new  ideas.  You  know  revolutionary,  scientific  so- 
cialism, and  anti-racism.  And  we  attempted  to  make  them  understand  that  we're 
all  equally  uniformly  repressed  by  the  administration. 

"Question :  How  widespread  was  this  throughout  the  California  penal  system, 
when  you  had  some  success? 

"George :  The  Black  vanguard  within  the  Black  political  machine,  within  the 
joint  is  statewide  ;  is  state-wide. 

"Question :  How  extensive  is  the  cooperation,  the  consciousness  to  cooperate 
among  Black.  White  and  Chicano  prisoners ;  to  what  extent  has  that  been  suc- 
cessful ? 

"George :  It  varies  from  joint  to  joint.  In  Soledad.  we  were  doing  well,  because 
the  joint  is  set-up  differently — security  wise.  And  it  was  easier  to  disseminate 
our  line.  And  the  pigs  in  that  area  seemed  to  be  generally,  let's  call  them,  pro- 
vincial. The  typical,  rustic,  provincial  mentality.  And  they  weren't  able  to  cope 
with  the  situation.  Here  in  San  Quentin.  it's  different.  These  pigs  are  drawn 
from  the  metropolitan  area  around  here  in  the  Bay  Area.  And  they're  clearly 
very,  very  highly  politicized  to  the  right.  There's  an  infrastructure  here,  inside 
the  joint.  Well  actually,  there's  really  a  conflict  in  the  infrastructure.  I'm  talk- 
ing about  the  pig  infrastructure.  There's  one  group  of  pigs,  headed  by  Park. 
James  Park,  the  Assistant  Warden,  who  would  like  to  convey  to  the  public,  to 
the  people  outside,  that  actually  things  are  alright  in  here,  and,  that  they're 
going  as  well  as  circumstances  could  allow,  as  circumstances  allow.  Then  there's 
the  other  element,  the  hardliners,  the  out-and-out  fascist  cats,  who  really  iden- 
tify with  the  John  Birch  and  the  open  fascist  ideology.  They're  the  lieutenants. 
I  will  name  some  of  them:  Stevenson  (now  dead)  used  tolead  the  clique.  He 
persecuted  me  for  years  and  years  ;  Loriano  was  one  :  he  graduated  to  the  Board. 
I  had  to  go  to  the  Board  in  front  of  this  fool  three  times  in  a  row ;  he  shot  me 
down  three  times  in  a  row.  Then  we  have  Lieutenant  Jamerson.  Lieutenant  Dov- 
erman.  Lieutenant  Zanker.  Sergeant  Hankins.  Sergeant  Shanks  and  a  few  others 
that  I  missed.  I  certainly  shouldn't  neglect  to  mention  Assistant  Warden  Jacobs, 
who  is.  I  would  say.  the  real  motive  force  behind  the  whole  hard-line,  right-wing 
political  idea.  Their  goal  is  diametrically  opposed  to  the  Park  line.  Like  I  said. 
Park  would  like  to  convey  to  the. public,  things  are  going  smoothly,  and  they  are 
handling  the  animals  here  just  as  well  as  thev  can  with  as  little  force  as  possible, 
blah.  blah. 

"Question  :  Things  haven't  been  going  smoothly  in  San  Quentin.  lately.  Was  it 
provoked  by  the  guards  ;  and  if  so  how? 

"George  :  The  hard-liners  took  over  from  Park  ;  the  lieutenants  took  over  from 
Park.  They  saw  that  Park's  line  was  failing:  they  saw  that  Park's  line  wasn't 
effective.  And  so  they  just  moved  in  and  took  over.  Their  vehicle  for  the  take-over 
and  for  creating  the  contrapositive  mobilization  of  convict  revolutionary  con- 
sciousness was  the  right-wing  convicts  who  do  not  consider  themselves  as  con- 
victs, really,  they  consider  themselves  right-wing  political  animals.  And  one 
word  from  any  one  of  these  right-wing  pigs  can  start  a  debacle.  And  that's  just 
exactly  what  happened  here  recently.  They  attempt,  through  us.  to  convey  to 
the  public  that  the  convicts  are  animals,  and  that  extreme  measures  are  neces- 
sarv  to  keep  them  in  line. 

"Question:  When  the  right-winged  convicts  provoked  this,  was  what  followed 
actually  through  fighting  or  stabbings  and  things  between  Black  and  White  and 
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Chicano  convicts.  That  is,  did  their  reaction  go  beyond  what  the  right-winged  con- 

victs  started. 

"George :  Their  reaction  was  perfect.  This  was  just  the  sort  of  thing  that  they 
wanted.  If  I  was  on  the  mainline,  or  I  had  closer  contact  with  the  comrades  on 
the  yard,  it  wouldn't  have  happened  that  way.  When  the  first  brother  was  at- 
tacked, my  inclination  would  have  been  to  march  on  the  porch,  not  march  on  the 
right-winged  cons.  Go  right  directly  at  the  source  of  the  problem.  March  on  the 
porch,  where  these  right-winged  pigs  have  their  offices.  You  understand  what 
T '  m  ^i\  v  i  ti  £T 

"Question  :  What  do  you  see  as  the  future  in  the  prisons?  What's  the  relation- 
ship between  the  prison  movement  and  the  outside  movement? 

"George :  I'll  reiterate  that  I  feel  that  the  building  of  revolutionary  conscious- 
ness of  the  prisoner  class  is  paramount  in  the  over-all  development  of  a  hard 
left  revolutionary  cadre.  And  I  repeat — cadre.  Of  course  the  revolution  has  to  be 
carried  by  the  masses.  But  we  need  a  cadre ;  we  need  a  bodyguard ;  a  political 
worker  needs  a  bodyguard.  We  see  ourselves  as  performing  that  function.  The 
terms  of  existence  here  in  the  joint  conditions  the  brothers  for  that  type  of  work. 
Although  I  have  become  more  political  recently,  from  listening  to  Comrade  New- 
ton, and  from  reading  the  Party  paper,  I've  gained  a  clearer  understanding  of 
the  tie-in  between  political  and  military  activities.  I  still  see  my  function  as 
military. 

"I  would  also  like  to  add  that  there's  a  distinction  between  types  of  military 
action.  I'm  not  saying  that  any  part  of  society  should  act  for  or  consider  itself 
above  any  other  part  of  society — you  know,  the  Robert  Owen  thing,  the  idealistic 
thing.  What  I'm  saying  is  that  at  the  outset.  Because  I  do,  I  do  seriously  feel  that 
fascism  has  taken  over  this  country.  And  this  country  actually  is  the  episodically 
logical  conclusion  of  the  fascist  movement.  I  mean  with  all  its  disguises,  the 
cooperative  idea  at  its  apex.  I  feel  that  any  movement  on  our  part,  political,  will 
have  to  be  accompanied  by  a  latent  threat.  And  all  the  projects  for  survival  that 
Comrade  Newton  has  started  and  developed,  I  think  that  they're  going  to  have 
to  be  defended.  And  that  defense  is  going  to  depend  upon  cadre,  cadre  violence, 
secret  sort  of  stuff,  that  we  can't  go  into  here  too  extensively. 

"Question:  More  concretely,  people  on  the  outside  are  asking  what  kinds  of 
things  can  they  do,  that  will  really  be  effective,  to  support  the  movement  in  the 
prisons. 

"George :  That,  of  course,  depends  upon  their  level  of  commitment,  and  their 
consciousness.  I  understand,  everybody,  we  have  to  all  understand,  that  every- 
body's interest  in  the  thing  that's  going  forward  isn't  exactly  the  same,  although 
our  direction  is,  of  course,  the  same.  The  interest,  the  individual  interest,  when 
you  bring  it  down  to  that  existential  level,  individual  interests  aren't  the  same. 
And  we  have  to  consider  subjectivism,  you  know,  thought  objects.  We  have  to 
consider  subjective  consciousness.  My  opinion  is,  you  know,  from  all  according 
to  their  ability,  of  course.  We  have  some  hopefully,  who  will  be  a  little  more 
aggressive,  and  will  do  the  things  that  must  be  done  here  and  there.  And  I  speak 
of  violence  here.  I  hope  that  when  they  do  move  within  that  particular  area,  that 
they'll  move  well  within  a  political  matrix ;  well,  within  the  political  frame- 
work. Perhaps  at  first  the  little  moves,  or  movements  here  and  there,  like  August 
7th,  ( being  decentralized  things) .  But  later  on  we'll  search  each  other  out,  and 
build  a  People's  Army.  Build  a  People's  Army  from  these  small  decentralized 
groups.  But  right  now.  they'll  have  to  be  autonomous.  And  we  can't  tie  them  too 
closely  to  our  political  structure,  because  it  gives  the  pigs  the  unjustified,  but 
justifiable,  excuse  to  attack  our  political  projects — which  they're  going  to  do 
anyway.  But  we  don't  want  to  give  them  any  propaganda  edge  on  us  to  begin  with. 

"I  feel  that  the  military  thing  will  grow  as  we  give  the  people  these  projects, 
or  these  programs,  that  they'll  consider  their  own,  that  they'll  protect,  when  we 
can't  protect  them.  There're  no  two  ways  about  it.  The  ideal  or  the  simple,  foolish 
notion  that  violence  won't  work  in  America  is  ridiculous.  When  we  have  the 
tools — a  shotgun  is  the  deadliest  weapon  in  the  world  for  close,  city  fighting : 
and  a  child  can  use  one.  All  you  do  is  point  the  thing;  and  if  the  thing  you  want 
to  shoot  is  moving,  you  just  follow  through  with  your  swing.  But  we  have  to 
study  these  things.  And  it's  a  process ;  it's  going  to  take  time. 

"But  to  answer  your  question  more  directly  the  time  hasn't  passed  for  rallies 
and  demonstrations.  But  there  is  a  diacritical  altering  of  what  the  demonstra- 
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tion  has  meant  in  the  past — you  know  what  the  demonstration  and  rally  has 
meant  in  the  past,  and  what  it  should  mean,  and  what  it's  going  to  mean  in  the 
future.  I  feel  that  in  the  future  the  demonstrations  and  the  rallies  should  be 
events  to  be  used  as  occasions  for  intensive  organization.  I  mean  the  political 
cadre  should  go  down  among  the  people,  with  clip-board  in  hand,  and  pen  in 
hand,  and  ascertain,  painfully  ascertain,  just  exactly  what  each,  each  of  the 
people  can  contribute  to  the  building  of  the  commune.  If  we  conduct  the  demon- 
strations as  we  have  in  the  past,  with  a  few  speeches  and  clenched  first  and  a 
pamphlet,  two  hours  later  the  people  will  be  Americans  again,  instead  of  people. 
But  going  down  among  the  people,  finding  out  what  they  can  contribute,  what 
they  will  contribute,  what  they  can  do,  from  ability ;  go  down  among  the 
people,  find  out  what  they  can  do  and  what  they  need,  and  place  them  in  clearly 
defined,  objective  political  programs,  we'll  build  a  commune  from  there.  There 
is  a  place,  there  still  is  a  place  for  demonstrations  and  rallies.  But  we'll  just  use 
them  differently  than  the  other  folks  have  been  using  them. 

"Question :  In  a  recent  article  in  the  Black  Panther  Paper,  you  refer  to  your- 
self as  a  member  of  the  Black  Panther  Party,  which  I  don't  think  you  had  stated 
publically  before.  And  you  also  indicated  that  Jonathan  had  been  a  member  of 
the  Party.  Can  you  tell  us  how  long  you've  been  a  member  of  the  Party ;  and 
why  you  chose  this  particular  time  to  reveal  your  Party  membership? 

"George :  Well,  I've  been  a  member  since  Comrade  Newton  appointed  me  to 
perform  a  particular  function  within  the  joint,  within  the  prisons  here.  It  was 
a  couple  of  years  ago ;  it's  been  some  time.  Right  now,  I  consider  my  job  as  one 
of  proving  to  the  fascists  and  to  the  world,  and  to  this  particular  society  right 
here  that  the  concentration  camp  technique  will  not  work  on  Blacks.  Yes,  Jona- 
than was  very  definitely  a  member  of  the  Black  Panther  Party.  It  was  not  nec- 
essary for  us  to  publicize  those  things.  At  the  time  of  his  participation,  it 
wasn't  wise  to  publish,  because  of  his  function.  But  well  he's  dead  now ;  and 
I  don't  feel  that  the  pigs  have  much  to  fear  from  him,  except  his  ideas,  his  ex- 
ample. So  yes,  he  was  a  member  of  the  Party,  as  all  of  the  brothers  who  weren't 
so  lazy,  afraid,  intimidated.  You'll  find  it  true  that  most  of  the  brothers  here 
identify  with  the  Party.  And  although  they  aren't  officially  members  in  spirit, 
they  are  Black  Panthers.  .  .  . 

"Question :  One  of  the  problems  for  a  lot  of  people  trying  to  understand  and 
deal  with  the  charge  coming  out  of  Algiers  is  that  as  happens  often  in  these 
cases,  there  are  a  lot  of  different  levels  and  a  lot  of  different  kinds  of  charges 
and  criticisms  that  are  just  utterly  fantastic.  Are  there  valid  criticisms,  that 
the  Party  sees,  that  you  see,  that  the  Party  is  making  of  itself  and  should  be 
making  of  itself,  aside  from  the  kinds  of  charges  that  are  coming  out  of  Algiers? 

"George:  Are  you  asking  me  is  self-criticism  important?  Of  course.  But  the 
charges  coming  out  of  Algiers  are  ridiculous.  And  I  won't  even  consider  stuff 
like  that.  I'll  clear  this  up  right  now.  David  Hilliard,  I  love  him.  David  Hilliard 
is  the  finest,  most  dedicated  individual,  or  one  of  the  most  dedicated  individuals, 
in  the  Party.  At  the  time  that  they  accuse  him  of  laxity,  he  was  putting  our 
whale  case  together  and  trying  to  hold  the  Party  together  by  himself.  The  man 
deserves  applause.  And  the  charges  against  him  I  consider  ridiculous.  He  put 
our  whole  case  together.  The  Soledad  Brothers'  case  together.  He  put  our  whole 
case  together.  Now  let  me  clarify  that,  too.  The  Soledad  Brother  thing  extends 
beyond  the  three  of  us.  But  the  statewide  thing  would  have  never  come  to 
fruition  without  Comrade  David  Hilliard's  assistance.  He  worked  day  and  night. 
I  couldn't  understand  where  was  he  sleeping,  where  was  he  resting,  what  time 
was  he  giving  to  study.  He  was  holding  the  Party  together,  the  National  Party 
together  and  at  the  same  time,  creating  the  prisoners'  movement,  giving  us  the 
impetus  and  support  and  other  things  that  we  needed  to  effect  the  changes  that 
were  going  down  inside  the  prison.  And  our  ease,  the  three  of  us,  has  grown  into 
a  massive  thing.  And  that  credit  goes  to  David  Hilliard.  If  we're  going  to  con- 
sider it  important  that  we  demonstrate  to  the  fascists  that  the  concentration 
camp  technique  won't  work  on  us,  that  it  will  not  destroy  our  revolutionary  fer- 
vor, and  that  we're  not  going  to  allow  ourselves  to  be  herded  to  prisons,  and  that 
we're  not  going  to  give  in,  we're  not  going  to  be  passive,  if  that's  considered  im- 
portant and  I  do  consider  it  important  myself ;  personally — then  his  efforts  (sic) 
in  our  behalf  were  vital.  That  was  Hilliard  ;  that  was  David.  The  charges  leveled 
against  him  are  ridiculous.  And  perhaps  the  people  who  made  the  charges  were 
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unaware;  perhaps  it  was  calculated;  and  then,  perhaps,  the  power  struggle 
was  an  egotistical  motivated  power  struggle,  was  the  sole  reason  behind  the 
attack.  But  an  attack  on  the  man's  capabilities,  an  attack  on  the  Brother's  com- 
mitment and  his  judgment  is  absurd.  .  .  . 

"Question :  What  signs  do  you  see  within  the  United  States  that  the  Party  is 
still  a  vital  force.  You  seem  very  hopeful  for  its  future.  Can  you  give  me  some 
examples  of  why. 

"George :  Of  course,  they  represent  the  only  means  of  Black  liberation.  They 
represent  the  only  means  of  raising  a  black  revolutionary  consciousness  against 
the  forces  of  the  Black  political  right  and  the  fascists,  the  White  fascist  regime. 
The  leadership,  the  Central  Committee  and  the  young  Black  workers  that  we're 
going  to  be  trying  to  reach,  and  the  issues  that  we're  going  to  get  behind.  I  feel 
that  the  new  direction  that  we're  going  to  take  is  the  only  direction  towards,  first, 
survival  of  the  Black  community.  Survival  of  the  Black  population,  the  building 
of  a  commune,  communizing  the  colony. 

"Question :  Are  there  any  specific  things  that  you  see  right  now  that  they're 
doing  that  makes  you  convinced  that  the  potential  of  the  Party  is  going  to  be 
carried  out? 

"George :  Of  course.  All  the  programs  that  people  seem  to  misunderstand,  mis- 
interpret, the  programs  such  as,  well  the  first  thing  that  comes  to  mind  is  the 
Breakfast  for  Children  Program,  but  the,  the  clothing  programs,  the  clinics, 
like  I  say,  the  rallies  where  we're  going  to  be  recruiting  people  to  fill  in,  and  do 
the  necessary  political  work,  on  these  projects,  I  see  these  things  as  the  beginning 
of  an  infrastructure  for  the  Black  commune  that  we  envision  for  the  future." 

Appendix  7 

Background  Information  Regarding  George  L.  Jackson 

(1)  Jackson  was  part  of  a  hoodlum  gang  in  Chicago  and  quit  school  before  he 
was  fourteen.  He  said  "We  almost  put  the  block's  businessmen  into  bankruptcy 
.  .  .  downtown,  we  plundered  at  will.  The  city  was  helpless  .  .  ."  His  father,  a 
postal  employee,  arranged  a  transfer  to  Los  Angeles  in  1956  because  he  thought 
his  son  was  headed  for  disaster  in  Chicago. 

(2)  In  January  1957,  Jackson  (6  ft.  tall,  200  lbs.)  stole  a  motorbike  in  Los 
Angeles,  was  made  a  ward  of  the  court  and  released  to  the  custody  of  his  parents. 
Two  weeks  later  he  committed  a  burglary,  was  arrested  and  admitted  the  theft. 
At  the  booking,  he  knocked  down  a  juvenile  officer  and  tried  to  impale  him  on  a 
steel  filing  spike  atop  a  desk,  and  kicked  and  bruised  a  woman  who  came  to  help. 

(3)  He  was  detained  briefly  and  released  and  six  weeks  later  burglarized  a 
store.  He  spent  8  months  at  a  CYA  camp  and  then  returned  to  Manual  Arts  High 
School. 

(4)  He  committed  Armed  Robbery  in  September  1958,  and  admitted  the 
charges  at  arraignment.  He  escaped  while  awaiting  assignment  to  the  Youth 
Authority. 

(5)  He  fled  to  Illinois  and  was  involved  in  a  knifing.  His  fingerprints  were 
traced,  and  he  was  returned  to  California  in  chains.  In  December  1958,  while 
being  treated  for  minor  injuries  sustained  in  a  fight  with  another  inmate,  he 
escaped  again. 

(6)  He  was  recaptured  and  sent  to  the  Youth  Authority.  He  was  paroled  after 
16  months.  After  his  release,  he  committed  another  armed  robbery.  He  pleaded 
guilty  in  court  and  was  sentenced  to  prison  for  1  year  to  life  in  February  1961. 

(7)  He  received  formal  disciplinary  action  47  times  in  10  years  in  prison.  In 
April  1965,  he  stabbed  another  prisoner,  In  September  1966,  he  attempted  to 
stab  another  prisoner.  In  January  1967,  he  used  a  length  of  pipe  in  a  cellblock 
fight,  In  June  1967,  he  assaulted  a  correctional  officer.  In  October  1969,  he  was 
found  in  possession  of  a  simulated  gun.  In  January  1970,  a  correctional  officer 
was  beaten  to  death,  and  Jackson  and  two  others  were  charged  with  murder.  In 
November  1970,  he  attacked  two  guards,  swearing  "I'm  going  to  kill  you." 

(8)  In  August  1971,  he  led  a  prison  breakout  that  resulted  in  the  deaths  of  six 
men,  himself  included. 
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APPENDIX  8 
DEPARTMENT  OF  CORRECTIONS  EMERGENCY  STAFFING  REQUIREMENTS  FOR  CALIFORNIA  PRISONS.  1971-72 


Institution  and  location 


California  Conservation  Center,  Susanville,  Calif 

Sierra  Conservation  Center,  Jamestown,  Calif 

Southern  Conservation  Center,  Chino.  Calif 

California  Correctional  Institution,  Tehachapi,  Calif 

Correctional  Training  Facility,  Soledad,  Calif 

Deuel  Vocational  Institution,  Tracy,  Calif 

Folsom  State  Prison,  Represa,  Calif.. '_'_'_[ 

California  Institution  for  Men,  Chino,  Calif "'_ 

Southern  Reception  Guidance  Center _ ] 

California  medical  facility,  Vacaville,  Calif 

Psychiatric  diagnostic  unit 

California  Men's  Colony.  San  Luis  Obispo,  Calif 

Psychiatric  housing.. 

San  Quentin  State  Prison. San  Quentin.  Calif... 

California  Institution  for  Women.  Corona.  Calif.. 

Departmental  Administration— Transportation,  Sacramento, 

Calif 


Total. 


Number  of  positions  required 


Custody      Medical         Other 


5.7 
4.2 
14.4 
23.0 
22.7 
21.0 
48.0 
12.0 
12.0 
44.4 
28.9 
25.8 
11.2 
38.0 
1.6 

7.0 


3.2 


3.2 


6.4 
4.8 


9.0 
5.9 


20.6 
4.8 


3.0 


2.2 


5.0 


17.0 


Added  funds 

for  balance 

of  1971-72 
Total      fiscal  year' 


8.9 
4.2 
14.4 
26.0 
25.9 
21.0 
56.6 
16.8 
12.0 
53.4 
39.8 
25.8 
48.8 
42.8 
1.6 

7.0 


$62,  540 
30,  552 
104, 750 
194, 141 
189, 400 
161,  074 
425, 157 
128,  504 
93,  819 
391,  853 
359, 165 
187,675 
525,  924 
348, 390 
11,639 

50, 920 


319.9 


57.9 


27. 2    405. 0   3, 265, 503 


i  Based  on  9  months  cost,  Oct.  1, 1971,  through  June  30, 1972. 


DEPARTMENT  OF  CORRECTIONS  BUILDING  MODIFICATIONS 


Institution  and  location 


Cost 


Funds 

available 


Additional 

Funds 

required 


California  Conservation  Center  at  Susanville: 

Add  security,  3  hospital  rooms 

Convert  1  dorm  to  security  unit 

Raise  tower  No.  2 

California  Correctional  Institution  at  Tehachapi: 

Intercom— towe r  to  dorms 

Escape  Hatches— Dorms 

2  additional  exits— hospital 

California  Medical  Facility  at  Vacaville:  Stairwell— main  corridor 

California  Men's  Colony  at  San  Luis  Obispo: 

Towers,  A  and  B  quads 

Yard  lighting 

Gym  security  improvement 

Deuel  Vocational  Institution  at  Tracy: 

Wing  offices 

Security  visiting 

Sierra  Conservation  Center  at  Jamestown: 

Emergency  alarm— isolation/segregation 

Armory  sallyport 

California  Institution  for  Men  at  Chino:  Security  improvement— hospital 
Correctional  training  facility  at  Soledad: 

Entrance  gatehouse _ 

8  wing  offices 

Security  alarm  system 

Folsom  State  Prison  at  Represa: 

Security  screening 

Yard  fencing 

Security  doors— hospital 

Security  alarms— isolation/segregation 

California  Institution  for  Women  at  Corona:  Security  alarm.. 

Total 


$2, 000 
1,500 
7, 500 

$2,000 

1,500 

0 

0 
0 

$7,500 

500 

1,200 

800 

25, 000 

500 

1,200 

800 

0 

0 

0 

0 

25,000 

15, 000 
2, 500 
1, 500 

0 
0 
0 

15,000 
2,500 
1,500 

8, 240 
3, 000 

8,240 
3,000 

0 
0 

500 

1,800 

28, 000 

500 

1,800 

0 

0 

0 

28,000 

7, 000 

27, 000 

5,000 

7,000 

0 

5,000 

0 

27, 000 

0 

20,000 

1,000 

1,500 

800 

3,000 

2,000 

0 

0 

0 

27, 000 

18,000 

1,000 

1,500 

800 

-24,000 

164, 340 


60,  540 


103,  800 
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The  Problem 


California  state  prisons  are  doing  the  best  job  in 
their  history  in  returning  rehabilitated  felons  to  a 
constructive  role  in  society. 

Concurrently,  California  prisons  are  facing 
unprecedented  turbulence. 

A  Soledad  correctional  officer,  John  Mills,  26,  was 
slain  by  inmates  on  January  6,  1970. 

It  was  the  first  correctional  officer  murder  in  5 
years. 

Since  then,  8  other  employees  of  the  Department 
of  Corrections  have  been  murdered. 

Staffing  and  security  remain  inadequate  despite 
promises  of  complete  investigations  by  special 
commissions  and  a  1970  budget  augmentation. 


Now  we  need  positive  action  for  real  change  in 
attitude  and  direction  if  greater  violence  and  senseless 
death  is  not  to  continue  wracking  our  correctional 
institutions. 

CSEA  represents  90  percent  of  the  employees  who 
work  in  our  prisons,  including  officers,  counselors, 
instructors,  laundrymen,  cooks,  clerks  and  other 
employees  who  daily  come  in  contact  with  the  prison 
population. 

Each  day  these  employees  go  to  work  wondering  if 
they  will  return  home  to  their  families. 

Each  day  which  goes  by  without  change  increases 
fear  and  potential  for  further  outrage. 


CSEA  Recommends 


CSEA  recommends  the  following  changes  to  make 
California  prisons  relatively  safe  places  to  work  and 
live  for  both  employees  and  inmates. 

...Increase  staffing  at  the  department's  13  major 
institutions  by  a  total  of  441,  including  344 
correctional  officers.  (See  Appendix  A  for  detail.) 

...Issue  warning  devices  to  all  uniformed  and 
non-uniformed  personnel  working  inside  prison  walls. 
(See  Appendix  B.) 

...Augment  the  1971-72  state  budget  by  $50 
million  to  construct  Otay  Mesa-the  proposed 
psychiatric  prison  facility  in  San  Diego  County.  Land 


already  has  been  purchased  and  plans  drawn  by  the 
Office  of  Architecture  and  Construction.  This  will 
take  time.  As  a  stopgap,  existing  facilities  at 
California  Men's  Colony,  San  Luis  Obispo,  should  be 
used  to  house  and  treat  that  element  of  the  prison 
population  which  most  needs  psychiatric  care. 

...Move  a  number  of  correctional  program 
supervisors  from  minimum  security  institutions 
immediately  into  direct  inmate  contact  positions  at 
maximum  security  institutions.  Henceforth,  the  CPS 
program  should  be  phased  into  all  institutions.  (See 
page  5). 

CSEA  feels  use  of  correctional  program  supervisors 
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in  medium  and  maximum  security  institutions  gives 
the  department  its  best  chance  to  deal  effectively 
with  problem  inmates. 

...Establish  a  training  academy  for  all  correctional 
officers  at  one  of  the  department's  medium  security 
institutions  with  34  weeks  of  basic  instruction,  1-2 
weeks  of  specialized  training  and  a  week  of  advanced 
or  refresher  training. 

...Support  legislation  to: 

•  provide  correctional  officers  with  a  21  percent 
salary  increase. 

•  provide  safety  retirement  coverage  for  all 
correctional  employees,  permitting  retirement 
at  55,  with  30  years'  service,  at  60  percent  of 
final  compensation. 

•  continue  full  pay,  for  up  to  a  year,  if  an  officer 
is  injured  on  the  job  so  badly  he  cannot  return 


to  work;  in  lieu  of  workmen's  compensation 
benefits. 

•  provide  industrial  disability  retirement,  with 
half  pay  for  life,  to  employees  permanently 
disabled  as  a  result  of  misconduct  by  an  inmate. 

•  provide  a  $15  monthly  uniform  allowance  to  all 
correctional  officers,  and  pay  original  cost  of 
uniforms  for  new  employees. 

•  continue  full  pay  to  widow  of  officer  killed  by 
an  inmate,  for  life  or  until  re-marriage. 

...Move  immediately  to  make  previously 
negotiated  building  improvements,  including 
installation  of  grill  gates,  metal  detectors  and  alarm 
systems.  Where  lack  of  funds  has  prevented  action  in 
the  past,  funds  must  be  provided. 

...Prevent  circumstances  which  might  permit 
taking  of  hostages.  No  employee  should  be  alone 
among  inmates. 
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"You  don 't  save  lives  by  encouraging 

people  to  resist  in  a  situation  where  you  must  have 

their  unconditional  surrender.  That 's  what  it  takes 

to  run  a  jail...  It's  a  dirty  business,  but  there's 

no  other  way  to  run  a  maximum  security  penitentiary. 

There  just  aren  't  any  good  ones  or  happy  ones, 

and  if  we  don 't  like  the  idea,  then  we  'd  best  hasten 

to  build  an  A  merica  that  doesn  't  need  them.  " 

-Columnist  Nicholas  Von  Hoffman, 
writing  for  the  Times-Post  Service 
following  the  riot  at  Attica. 


Prisons  in  Crisis 


Prisons  have  never  been  nice  places  to  live  or  work. 
A  cage  is  a  cage,  even  with  grass  and  flowers  and 
movies  on  Friday  night. 

But  until  recently  they  were  fairly  safe, 
considering  the  violent  nature  of  most  of  the  men 
sent  there  by  the  courts. 

No  more. 

In  18  short  months  between  January  1970  and 
September  1971 ,  8  California  correctional  employees 
have  been  murdered  by  inmates. 

In  that  same  period,  20  inmates  have  been  killed 
by  other  inmates  and  4  others  have  been  shot  by 
officers  while  rioting  or  attempting  to  escape. 

Ironically,  this  violence  comes  at  a  time  when 
more  criminals  than  ever  before  are  being 
rehabilitated. 

Statistics  show  a  steady  decrease  in  both 
recidivism  — reversion  to  crime-and  prison 
population. 

In  6  years  California's  recidivism  rate  among  males 
has  dropped  form  38.7  percent  to  30.9  percent.  (See 
Appendix  C.) 

There  has  been  a  23  percent  decline  in  prison 
population  in  21  months,  from  27,711  in  January 
1 970  to  2 1 ,222  in  September  1971.  (Appendix  D.) 

Population  in  most  California  correctional 
institutions  is  below  rated  capacity.  Taken  as  a  whole, 
the  prison  system  today  is  3,597  beds  below  its  total 
capacity  of  24,819. 

Soledad's  Correctional  Training  Facility,  Folsom 
State  Prison  and  San  Quentin  State  Prison  all  are 


below  capacity.  Only  Deuel  Vocational  Institution, 
for  younger  inmates,  is  above  rated  capacity. 

Yet  violent  incidents  continue  on  the  increase. 
There  were  299  incidents  reported  in  1969  compared 
to  379  in  1970.  (Appendix  E.) 

Stabbings  increased  from  53  to  66  in  that  same 
period,  fights  rose  from  62  to  77  and  narcotics  use 
from  51  reported  cases  in  1969  to  80  in  1970. 

In  the  10-year  period  1960-1970,  stabbings 
increased  almost  threefold,  fights  nearly  doubled  and 
the  total  number  of  incidents  rose  52.2  percent. 

Reports  indicate  drug  use  behind  walls  is  7  times 
as  prevalent  today  as  it  was  in  1960. 

How  can  we  explain  this  seeming  paradox?  The 
Department  of  Corrections  seems  to  be  suffering 
from  its  own  success. 

The  drop  in  prison  population  can  in  part  be 
explained  by  the  probation  subsidy  program  under 
which  state  money  is  given  counties  to  keep 
convicted  criminals  in  the  community  so  long  as  they 
don't  commit  new  crimes. 

Many  experts  believe  part  of  the  answer  is  found 
in  the  changing  complexion  of  prison  population. 

Former  Governor  Winthrop  Rockefeller  of 
Arkansas  has  been  quoted  as  saying: 

"Prisoners  now  are  younger,  impetuous  and 
restive. ..the  old  hardened  con  assessed  the  risk  before 
he  made  a  move  but  (today's  prisoners)  don't.  I  recall 
cases  of  young  people  with  30  days  to  go  making  a 
break  for  it-they  don't  think.  Combine  that  with  the 
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boredom  and  basic  atmosphere  now  and  you  have  the 
trigger  for  a  riot." 

There  is  evidence  that  by  liberalizing  probation 
and  parole  and  in  rehabilitating  the  most  likely  of 
inmate  prospects,  we  have  emptied  our  prisons  of 
their  relatively  stable  and  mature  elements. 

More  than  half  of  California's  inmates  today  are 
serving  terms  for  rape,  robbery,  homicide  or  other 
violent  crimes.  The  alcoholic,  the  check  writer  and 
the  burglar  aren't  with  us  any  more. 


You  can't  run  a  prison  without 
cooperation  of  the 

inmates.... 

It  is  a  fact  too  that  most  of  our  maximum  security 
facilities  are  antiquated.  San  Quentin  and  Folsom 
both  were  established  before  the  turn  of  the  century. 

Between  them  they  house  more  than  4,000  of  the 
toughest  criminals  left  in  our  prison  system. 

It  is  possible  that  the  "revolution  of  rising 
expectations"  is  responsible  for  some  of  the  unrest. 
Small  creature  comforts  and  large  rehabilitation 
programs  may  have  whetted  a  new  thirst  for  freedom 
which  cannot  be  slacked  satisfactorily. 

Finally,  there  is  racial  conflict  and  revolutionary 
cant  to  stir  the  pot  of  violence. 

It  is  axiomatic  in  the  business  of  penology  that 
you  can't  run  a  prison  without  cooperation  of  the 
inmates. 

Many  young  convicts  indoctrinated  to  believe 
themselves  "political  prisoners"-are  refusing  to 
cooperate.  This  upsets  the  delicate  balance  of  trust 
which  permits  freedom  of  movement  necessary  to 
operate  any  rehabilitation  program. 

This  lack  of  cooperation  is  truly  revolutionary  and 
presents  the  Department  of  Corrections  with  a  set  of 
problems  it  never  before  has  had  to  face. 


Emphasis  shifted 
from  warehousing  of  prisoners  until 
they  showed  penitence, 

to  rehabilitation... 

In  California  the  first  permanent  prison  was 
located  at  Point  San  Quentin  in  1852,  where  an  early 
prison  ship  had  been  anchored.   In    1858  another 


prison  was  authorized  at  Folsom  to  alleviate 
overcrowded  conditions  at  San  Quentin. 

Parole  as  a  release  procedure  was  adopted  in  1893 
and  in  1917  the  indeterminate  sentence  became  a 
law,  authorizing  a  state  board  of  prison  directors  to 
set  sentences  within  minimum  periods  as  prescribed 
by  law. 

In  1944,  near  the  close  of  World  War  II,  the  old 
Department  of  Penology  was  replaced  by  the 
Department  of  Corrections  and  a  year  later  "guards" 
became  "correctional  officers."  Emphasis  shifted 
from  warehousing  of  prisoners  until  they  showed 
penitence,  to  rehabilitation  and  recognition  of  the 
convict  as  a  "sick"  person. 

In  the  21  years  which  followed,  a  host  of  medium 
and  minimum  security  institutions  were  added  to  the 
list  of  California  prisons.  Among  them: 

...Deuel  Vocational  Institution  at  Tracy,  1945. 

...California  Institution  for  Men  at  Chino,  1951, 
with  its  reception  and  guidance  center  for  sifting 
through  the  inmates  sent  to  prison  by  the  courts. 

...California  Institution  for  Women  near  Corona, 
1952. 

...California  Medical  Facility,  Vacaville,  in  1955. 

...California  Men's  Colony,  east  facility,  near  San 
Luis  Obispo,  1961. 

...California  Rehabilitation  Center  for  narcotics 
addicts,  near  Corona,  1963. 

...California  Conservation  Center  at  Susanville, 
1963. 

.  .Southern  Conservation  Center  at  Chino,  1963. 

...Sierra  Conservation  Center,  at  Jamestown,  1965. 


Land  for  this  facility  was 
purchased  at  a  cost 

of  $880,000.  .  . 

Since  1965,  no  new  institution  has  been  added  to 
the  system,  although  a  medium  custody  unit  was 
built  in  1967  at  the  California  Correctional 
Institution  at  Tehachapi. 

But  as  early  as  1963  the  legislature  recognized 
need  for  a  correctional  medical  facility  in  southern 
California  and  in  1967  the  department  announced 
plans  to  build  a  new  prison  on  350  acres  on  Otay 
Mesa  near  Chula  Vista  in  San  Diego  County. 

This  was  envisioned  as  a  2,400-bed  psychiatric 
prison  for  young  men  requiring  therapy  for  menial 
illness,  emotional  and  character  disorders. 

Treatment  activities  such  as  occupational  therapy 
and  counseling  were  to  be  conducted  on  a  16-hour  a 
day  basis. 

Five  hundred  and  fifty  inmates,  housed  in  1 6-man 
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wards,  would  participate  in  daily  group  counseling  in 
addition  to  other  training  and  work  activities. 

A  psychotherapy  unit  was  visualized,  providing 
individual  treatment  for  150  men  with  one-to-one 
counseling  by  qualified  therapists. 

Land  for  this  facility  was  purchased  at  a  cost  of 
$880,000  and  plans  have  been  drawn  by  the  Office  of 
Architecture  and  Construction. 

The  timetable  called  for  appropriation  of  $46 
million  for  construction  in  1970-71  and  it  was  hoped 
building  could  start  in  the  fall  of  1970. 

It  would  appear  that  a  modern,  maximum  security 
psychiatric  prison  such  as  Otay  Mesa  would  be  the 
ideal  place  to  deal  effectively  with  many  of  today's 
inmates,  especially  those  who  feel  socially  outcast. 

Funds,  however,  have  not  been  budgeted  for 
construction  of  Otay  Mesa,  and  since  the  adjustment 
center  at  Soledad  was  closed  this  year,  that  leaves  San 
Quentin,  Folsom  and  Deuel  Vocational 
Institution-the  system's  3  oldest  prisons-to  house 
troublemaking  convicts  in  a  maximum  security 
setting. 

...  he  may  circulate  among  cell 
blocks,  unarmed,  with 
only  a  50-cent  whistle  to  sound  alarm 
if  he  is  attacked. 

The  prisoner's  story  is  told  in  rhyme,  song  and 
story,  on  film  and  in  music.  There  is  a  tendency  to 
martyrize  the  inmate,  to  see  him  as  a  victim. 

But  what  of  the  men  on  the  other  side  of  the  penal 
equation,  the  uniformed  officers,  the  cooks, 
laundry  men,  instructors  and  counselors  who  must 
keep  order,  feed  and  attempt  to  rehabilitate  the 
prisoner? 

There  are  approximately  3,500  correctional 
officers  in  California's  system.  They  are  among  the 
most  underpaid  and  least  understood  of  state 
employees. 

At  the  top  of  his  pay  range,  a  California 
correctional  officer  earns  $791  a  month.  If  he  is 
promoted  to  sergeant  he  can  earn  as  much  as  $915  a 
month.  Before  deductions. 

Official  State  Personnel  Board  studies  show  CO 
pay  lags  prevailing  rates  by  21  percent. 

He  is  expected  to  supervise  the  conduct  of 
inmates,  not  only  in  housing  units  but  during  meals, 
bathing,  recreation  and  testing,  as  well  as  at  work.  He 
may  be  assigned  to  an  armed  watch  or  he  may 
circulate  among  cell  blocks,  unarmed,  with  only  a 
50-cent  whistle  to  sound  alarm  if  he  is  attacked. 

Officers  are  expected  to  search  inmates  for 
contraband,  weapons  or  narcotics. 

He  is  expected  to  promote  acceptable  attitudes 
and    behavior    among    inmates,    write    reports    on 


misconduct,  and  grade  them  on  conduct  and 
productivity. 

The  typical  California  inmate,  statistically,  has 
average  intelligence  but  scores  below  the  eighth  grade 
achievement  level.  He  does  not  possess  a  job  skill  and 
has  had  little  experience  at  earning  a  living  by  steady 
employment. 

Most  are  young,  with  a  median  age  of  32.  Most 
leave  prison  with  half  a  lifetime  ahead. 

They  did  not  become  criminals  overnight,  most  of 
them.  The  great  majority  emerge  from  a  background 
of  family  discord,  poverty,  juvenile  delinquency  and 
emotional  maladjustment. 

It  costs  taxpayers  about  $3,000  a  year  to  maintain 
and  train  a  man  in  prison. 

Until  recently,  correctional  officers  tended  to  be 
drawn  from  the  ranks  of  retired  military  men.  This 
year,  however,  the  age  limit  for  employment  was 
lowered  from  45  to  35  and  many  of  the  young  men 
now  entering  the  department's  employment  are 
embarking  on  a  correctional  work  career. 

Correctional  officers  of  whatever  age  take  their 
jobs  seriously.  A  third  of  all  officers  are  enrolled  in 
training  courses  at  local  colleges  and  junior  colleges. 

Unfortunately,  only  one  California 
college-Sacramento  State  College— offers  a  degree  in 
correctional  science.  Several  junior  colleges  offer  AA 
(2-year)  programs  in  correctional  work. 

Thus  far,  use  of  the  CPS 
series  has  been  limited 

to  minimum  security 
institutions. .  . 

Nine  years  ago,  in  1962,  the  State  Personnel  Board 
and  the  Department  of  Corrections  established  a  new 
set  of  classifications  called  the  "correctional  program 
supervisor"  (CPS)  series,  combining  custody  and 
casework  in  one  position. 

In  addition  to  the  usual  custodial  duties  expected 
of  a  correctional  officer,  a  CPS  interviews  caseload 
inmates  and  reports  on  their  adjustment  and  progress. 
He  collects,  analyzes  and  records  social,  behavioral 
and  occupational  data  and  counsels  inmates  on 
personal,  institutional  and  family  problems.  He  is 
expected  to  refer  more  difficult  case  problems  for 
specialized  professional  attention. 

Thus  far,  use  of  the  CPS  series  has  been  limited  to 
minimum  security  institutions  which  house  the  more 
tractable  inmates. 

CSEA  believes  it  is  time  to  declare  this  program  a 
success  and  move  rapidly  to  incorporate  its  use  into 
medium  and  maximum  security  institutions. 

A  correctional  academy,  located  at  one  of  the 
medium  security  institutions,  could  help  increase  the 
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proficiency  and  professionalism  of  the  correctional 
service. 


Civil  rights  and  racial 
dignity  are  one  thing.  Premeditated 
murder  is  another.  .  . 

In  retrospect,  we  might  have  expected  the  violence 
which  has  visited  our  prisons.  Public  neglect  and 
apathy  will  take  their  toll. 

Corrections  officials  have  always  known  that 
prisons  are  microcosms  of  society  at  large.  America  is 
living    through    violent    times    and    it    is   not   too 


surprising  that  violence  should  be  refracted  through 
the  prisms  of  frustration  we  call  cell  blocks. 

But  there  is  no  doubt  that  virulent  radicalism  has 
played  a  major  role  in  fomenting  fear  and  mistrust 
among  inmates  both  black  and  white. 

Leaders  of  this  minority  faction  desire  nothing  less 
than  freedom  from  their  prison  terms,  a  freedom  we 
cannot  allow. 

Many  efforts  have  been  made,  belatedly,  to 
control  inmate  access  to  hate  propaganda  which 
advocates  murder  of  prisoners  and  officers. 

Civil  rights  and  racial  dignity  are  one  thing. 
Premeditated  murder  is  another. 

It  is  a  long  way  from  justice  and  freedom  of 
opportunity  to  shouts  of  "kill  the  pigs." 


Public  Investigation 


Eighteen  months  ago  Governor  Ronald  Reagan,  in 
his  1970  State  of  the  State  message,  announced  a 
federally  backed  investigation  of  the  situation  in 
California's  correctional  institutions.  So  far  we  have 
seen  no  such  investigation. 

Last  summer  the  legislature  passed  a  resolution 
introduced  by  Assemblyman  Bob  Wood  of  Greenfield 
and  Senator  Donald  Grunsky  of  Watsonville  which 
called  on  the  administration  to  appoint  a  blue  ribbon 
committee  of  interested  citizens  to  investigate  the 


situation  at  Soledad  Prison. 

This  committee  was  never  appointed.  Instead  2 
men  from  the  governor's  office  spent  one  day  at 
Soledad  and  have  yet  to  submit  a  public  report. 

Now  the  Board  of  Corrections  has  been  assigned 
to  investigate. 

We  trust  this  report  will  be  made  public.  We  trust 
the  board,  and  the  legislature  and  governor  will  not 
forget  their  obligation  to  the  men  and  women  who 
work  in  our  correctional  institutions. 
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APPENDIX 

APPENDIX  A 

IMMEDIATE  IMPLEMENTATION: 

Minimum  Staffing  Needs  -  These  were  developed  by  CSEA  members  using 
basic  guidelines  similar  to  those  applied  by  the  Department  of  Corrections. 
Namely,  that  critical  areas  be  fully  staffed  and  that  we  do  not  continually 
move  employees  from  their  regular  post  to  cover  another  activity. 


Institution  and  Location 

California  Conservation  Center 
Susanville,  California 

Sierra  Conservation  Center 
Jamestown,  California 

Southern  Conservation  Center 
Chino,  California 

California  Correctional  Institution 
Tehachapi,  California 

Correctional  Training  Facility 
Soledad,  California 

Deuel  Vocational  Institution 
Tracy,  California 

Folsom  State  Prison 
Represa,  California 

California  Institution  for  Men 
Chino,  California 

Southern  Reception  Guidance  Center 

California  Medical  Facility 
Vacaville,  California 

Psychiatric  Diagnostic  Unit 

California  Mens  Colony 
San  Luis  Obispo,  California 
Psychiatric  Housing 

San  Quentin  State  Prison 
San  Quentin,  California 


Number  of  Additional  Positions  Requlrt 


California  Institution  for  Women 


TOTALS 


Custody 

Medical 

Other 

Total 

8 

4 

12 

10 

10 

17 

17 

25 

2 

3 

30 

25 

3 

28 

23 

2 

25 

50 

8 

2 

60 

14 
12 

5 

19 
12 

48 
32 

12 
8 

5 

60 
45 

28 
12 

21 

17 

28 
50 

38* 

5* 

43* 

2 

2 

344 

70 

27 

44T 

♦Additional  positions  already  authorized  as  a  result  of  negotiations 
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APPENDIX  B 


RIOTS 

RHUS 

DEMONSTRATIONS 

IB 
FIRE 


df na    generator. 


A  mobile  ultrasonic  alarm 
network  for  emergency 
communications. 

SCAN  is  used  to  avert  serious  problems 
before  they  develop,  by  the  immediate 
generation  of  a  distress  signal  at  the 
scene  of  the  incident.  SCAN  is  also  effec- 
tive as  an  "all  clear"  signal  during  evac- 
uation procedures  or  various  types  of 
drill. 

SCAN  offers  a  long-term  solution  to  the 
problem  of  transmitting  emergency  calls, 
reporting  routine  communications,  acci- 
dents or  illness  instantaneously,  when 
and  where  they  occur. 
SCAN  was  developed  as  a  part  of  a  NASA 
sponsored  program  through  the  com- 
bined efforts  of  the  California  Institute  of 
Technology's  Jet  Propulsion  Laboratory 
(JPL),  and  administrative  officials  of 
John  F.  Kennedy  High  School  in  Sacra- 
mento, California.  The  objective  of  the 
program  was  to  determine  a  method  of 
reducing  the  possibility  of  student  riots 
or  disorders  on  campus.  The  program 
was  initiated  in  August,  1969  by  NASA. 


SCAN  components  include:  fountain-pen 
sized  signal  generators,  which  work  on  a 
mechanical  principle  without  batteries  or 
wires  to  produce,  by  vibration,  an  ultra- 
sonic tone.  These  signalling  units  are 
easily  carried  in  a  pocket  or  on  a  chain; 
concealed  field  receivers,  which  pick  up 
and  amplify  the  alarm  signal.  These  re- 
ceivers can  be  located  indoors  or  out- 
doors in  potential  danger  zones;  a 
centrally-located  control  panel  showing 
the  location  of  each  field  receiver.  When 
an  alarm  is  generated,  an  instanta- 
neously received  signal  activates  a  loud 
buzzer  and  light  on  the  control  panel, 
indicating  the  location  of  the  problem. 
As  additional  alarms  are  generated,  cor- 
responding lights  go  on  to  indicate  the 
new  problem  area. 

SCAN  has  specific  design  advantages 
which  include:  1)  indoor  and  outdoor  per- 
formance. 2)  elimination  of  vulnerable 
alarm  boxes.  3)  no  locks  or  combinations. 
4)  allows  caller  to  remain  on  the  scene 
until  help  arrives.  5)  inconspicuous  trig- 
gering of  alarm  signal.  6)  unlimited 
capacity  for  field  units.  7)  complete 
mobility  of  signaling  devices. 


SCAN  reliability  has  proven  to  be  ex- 
ceedingly high.  The  simple  operation  and 
easy  maintenance  suggest  a  long  term, 
problem  free  life  span. 
SCAN  economy  is  obvious  in  the  savings 
generated  by  the  protection  of  both 
human  well-being  and  physical  property. 
SCAN  offers  the  potential  to  develop  an 
area  map  which  can  be  utilized  to  locate 
danger  zones  in  a  given  environment, 
both  with  respect  to  social  and  physical 
variables.  This  information  can  in  turn  be 
used  to  isolate  factors  contributing  to 
repeating  patterns  of  incidents,  and  to 
design  programs  to  avoid  these  incidents. 

SCAN  applications  include: 
SCHOOLS 
HOSPITALS 
BANKS 

APARTMENT  HOUSES 
COAL  MINES 
WAREHOUSES 
FACTORIES 

SCAN  has  been  operationally  tested  and 
approved  in  the  Sacramento  installation. 


86-124  O  -  72  -  pt.   2  --  23 
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APPENDIX  C 


The  number  of  male  felons  returned  to  California  prisons  declined 
by  20.2%  between  1965  and  1970. 


Initial  Date 

of 
Comparison 

Year  of 
Release  % 

1st  Year 

After 
Release  % 

2nd  Year 

After 
Release  % 

3rd  Year 

After 
Release  % 

4th  Year 

After 
Release  % 

5th  Year 

After 
Release  % 

Average  % 

Rate  of 
Recidivism 

1970 

5.2 

20.6 

33.2 

39.1 

42.3 

45.5 

30.9* 

1965 

12.0 

31.6 

43.8 

48.8 

47.6 

48.7 

38.7 

*20.2%  decline  in  recidivism 
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APPENDIX  D 

COMPARISON  OF  INMATE  POPULATION 

WITH  RATED  CAPACITY  AS  OF 

SEPTEMBER  8,  1971* 


+     OR     - 

FACILITY 

INMATE 
POPULATION 

RATED 
CAPACITY 

RATED 
CAPACITY 

California  Correctional  Institution 
Tehachapi,  California 

1,125 

1,126 

-     1 

California  Institute  for  Men 
Chino,  California 

1,126 

1,159 

-   33 

Southern  Reception  Guidance  Center 

792 

593 

+199 

California  Mens  Colony 

San  Luis  Obispo,  California 

2,598 

2,694 

-   96 

California  Medical  Facility 
Vacavllle,  California 

1,870 

1,911 

-  41 

California  Training  Facility 
Soledad,  California 

1,660 

2,728 

-1068 

Deuel  Vocational  Institution 
Tracy,  California 

1,440 

1,435 

+     5 

Folsom  State  Prison 
Represa,  California 

1,727 

1,958 

-231 

San  Quentin  State  Prison 
SanQuentin,  California 

2,506             < 

.'      2,668  f 

-152 

California  Conservation  Center 
Susanville,  California 

1,798 

2,163 

-365 

So.  Conservation  Center 
Chino,  California 

831 

1,040 

-209 

Sierra  Conservation  Center 
Jamestown,  California 

1,382 

1,604 

-222 

California  Rehabilitation  Center 
Corona,  California 

1,620 

2,360 

-740 

California  Institution  for  Women 
Frontera,  California 

598 

929 

-331 

California  Rehabilitation  Center 
(Patton  Unit) 
Corona,  California 

233 

461 

-228 

TOTAL 

21,306 

24,819 

-3513 

*  The  inmate  population  in  January,  1970,  was  27,711      As  of  September, 
1971,  the  population  had  declined  to  21 ,306,  or  a  reduction  of  23%  over 
21  months. 
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APPENDIX  E 


The  number  of  incidents  in  California  prisons  has  increased 
52  percent  over  a  nine  year  period. 


YEAR 

NUMBER 

Of 

INCIDENTS 

INCREASE 

or 

DECREASE 

OVER  PREVIOUS  YEAR 

1962 

250 

- 

1963 

318 

+68 

1964 

348 

+  30 

1965 

340 

-  8 

1966 
1967 

374 
368 

+34 

52.2% 
-  6   increase 

1968 

327 

-41 

1969 

299 

-28 

1970 

379 

+80 

APPENDICES  TO  STATEMENT  OF  RICHARD  P.  BERG,  ESQ. 

To  Robert  W.  Kastenmeier  of  House  Subcommittee: 

We  the  inmates  of  West  Greystone  would  like  to  bring  to  the  attention  of 
your  committee  conditions  not  exposed  to  you  by  visual  inspection : 

1.  Blankets  have  been  cleaned  once  in  the  last  eight  months. 

2.  Pillows  &  mattresses  have  never  been  cleaned 

3.  Medical  attention  is  not  sufficient  or  obtained  with  threat  of  riot. 

4.  There  is  no  system  to  insure  that  all  inmates  needing  "free  line"  supplies 
(toothbrush,  toothpaste,  underwear,  tobacco,  soap  toilet  paper)   receive  them. 

5.  There  is  no  attempt  made  to  help  inmates  break  out  of  the  prison  &  jail 
cycle. 

6.  Ministers  from  non-Establishment  denominations  (such  as  Americans  Hu- 
manist Association)  are  refused  the  clerical  right  to  conduct  private  interviews 
with  inmates. 

7.  Improper  and  unsanitary  methods  of  handling  and  serving  food. 

8.  Inmates  constantly  exposed  to  verbal  threats  &  harassment  from  guards. 

9.  Inmates  are  placed  in  the  hole  without  being  able  to  defend  themselves 
against  accusers. 

10.  Inmates  have  no  access  to  Bookmobile  or  library  facilities. 

11.  Inmates  friends  &  family  are  exposed  to  long  lines  &  unnecessary  harass- 
ment from  officials  on  visits. 

12.  Inmates  have  no  access  to  legal  help  or  law  books 

13.  Haircuts  cannot  be  obtained  before  appearing  in  court. 

14.  The  same  razor  &  blade  are  used  by  as  many  as  30  inmates  in  a  day. 

15.  Inmates  are  placed  in  Greystone  &  left  for  up  to  one  year  for  reasons 
such  as  "security  risks"  etc.  without  inmates  being  able  to  challenge  accusers. 

16.  Inmates  have  spent  weeks  without  towels,  pillow  cases,  etc. 

17.  Plumbing  is  faulty  &  water  continously  seeps  from  under  walls  of  most 
cells.  Resulting  in  unsanitary  conditions. 

18.  Food  is  served  in  the  cells  &  inmates  are  forced  to  eat  either  on  or  next 
to  toilets. 

19.  Legal  &  business  mail  is  open  before  delivery  to  inmates  which  is  a  viola- 
tion of  our  rights. 

20.  No  sunlight  or  physical  exercise  is  available  to  inmates  at  any  time. 

21.  Inmates  are  subject  to  extreme  mental  stress  due  to  prolonged  periods 
of  vegetation  in  a  7'  x  7'  cell. 

22.  Vegetarian  diet  is  not  available  to  any  inmate  regardless  of  spiritual  or 
personal  beliefs.  Nor  is  any  regard  shown  for  Muslim  &  Jewish  inmates  who 
cannot  eat  pork,  which  is  the  main  source  of  protein  served  here. 

Signed,  October  1971  at  West  Greystone  section,  Santa  Rita  Rehabilitation 
Center,  bv  the  following  inmates  : 

Patrick  M.  Mewborn,  71-5045;  Dennis  P.  O'Malley,  71-3878;  Jack  L.  Hanna, 
71-4602;  J.  J.  F.  Poland,  71-8993;  M.  Ellsworth,  71-17700;  Rene  Rivera, 
71-16509;  Isaiah  Simpson,  71-13653;  Michael  S.  Serafini,  71-15899;  Srg.  R. 
Turrentine,  71-17586 ;  Nolan  Pfeffer  Jr.,  70-19919 ;  Elvin  F.  Holland,  71-15684 ; 
Arrien  Patterson,  71-18202;  Robert  Megoloff,  71-14622;  Ronnie  Lee  Choate, 
71—8135 

Ronald  A.  Williams.  71-17722 ;  Dwight  Brown.  71-18440 ;  Edward  Barlou,  71- 
15210 ;  Guido  A.  Conedera,  71-18444 ;  Charles  Evans,  71-16680 ;  Earl  Wm.  Legino. 
71-14619;  John  Morgado,  71-10278—71-14539;  Ronnie  G.  Williams,  71-17026; 
Patrick  J.  Fallon,  71-3546 ;  Rev.  Ronald  Pennywell.  71-6405 ;  Rec.  Darnell  Pax- 
ton,  71-9104;  Ralph  Blair,  71-5284;  Winston  M.  Banks,  71-16681;  Jim  Chit- 
wood,  71-7055 ;  Mins.  Maurice  R.  Hicks.  71-3605 ;  Kin  Hammer,  71-12926 ;  Randy 
D.  Brookmon.  71-5960 ;  Rev.  Joseph  R  Greco,  71-1642 :  Rev.  Michael  Ray  Harris, 
71-3110:  Alfred  Gary  Frenna.  71-17997:  Fred  G.  Pardini.  71-18382. 

Rev.  Anthonv  A.  Vargas— Soledad,  71-0594 ;  Mr.  Donnell  J.  Laskford,  68-4565 ; 
Oliver  Speaks,  71-1923;  David  C.  Johnson,  70-11999;  Donald  Hill,  71-10626; 
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James  Riddles,  71-10053;  Luther  Odom,  Jr.,  71-6849;  Hubert  Bluitt,  Jr.,  71- 
16495 ;  Don  E.  Poland,  71-10519 ;  William  James  Mendez,  71-14335 ;  Richard  L. 
Palm,  71-13185 ;  Rev.  George  DeMello,  71-7224 ;  Rev.  Ron  Miller,  71-3143. 

In  the  United  States  District  Court,  Northern  District  of  California 

(No.  70-1911) 
Before:  HON.  ALFONSO  J.  ZIRPOLI,  JUDGE 

Danny  Brenneman,  et  al.,  Plaintiffs, 

v. 
Frank  I.  Madigan,  et  al.,  Defendants. 

appearances 

For  Plaintiffs:  Richard  Berg,  Esq.,  Legal  Aid  Society  of  Adameda  County, 
1330  Chestnut  Street,  Oakland,  California  94607. 

For  Defendants:  Thomas  J.  Fennone,  Esq.,  Kelvin  H.  Booty,  Esq.,  Deputy 
County  Counsel,  Alameda  County,  1221  Oak  Street,  Oakland,  California  94612. 

The  Clerk.  Civil  Case  No.  70-1911,  Brenneman  vs.  Madigan,  motion  to  clarify 
preliminary  injunction. 

Counsel  will  please  state  their  appearances  for  the  record. 

Mr.  Berg.  Richard  Berg  for  the  plaintiffs. 

Mr.  Fennone.  Thomas  J.  Fennone,  Deputy  County  Counsel. 

Mr.  Booty.   Kelvin  Booty,  Deputy  County  Counsel. 

Mr.  Fennone.  For  defendants,  Your  Honor. 

The  Clerk.  Thank  you,  Counsel. 

The  Court.  All  right,  gentlemen.  This  matter  is  on  for  hearing  on  motions  for 
summary  judgment  and  preliminary  injunction? 

Mr.  Berg.  Yes,  Your  Honor. 

The  Court.  The  motion  for  summary  judgment  relates  to  the  mailing  privi- 
leges ? 

Mr.  Berg.  Yes,  Your  Honor. 

The  Court.  And  to  telephone  privileges.  Is  that  all? 

Mr.  Berg.  Yes,  Your  Honor.  But  we  have  agreed  before  this  hearing,  Your 
Honor,  that  both  counsel  for  the  plaintiffs  and  defendants  are  willing  to  submit 
this  case  for  final  judgment  on  the  basis  of  the  record  that  the  Court  has  right 
now. 

The  Court.  For  everything? 

Mr.  Berg.  Yes. 

Mr.  Fennone.  Yes,  that's  true,  Your  Honor. 

The  Court.  You  gentlemen  know  that  I  spent  three  and  a  half  hours  at  Santa 
Rita  yesterday  morning? 

Mr.  Fennone.  Yes. 

Mr.  Booty.  Yes,  Your  Honor. 

Mr.  Berg.  I  didn't  know  that. 

The  Court.  Well,  you  have  a  pretty  deplorable  condition  and  situation  there.  I 
don't  know  what  the  answer  is,  necessarily.  I  will  say  that  the  Sheriff  in  this 
case,  with  commendable  candor,  has  conceded  that  many  of  the  conditions  exist- 
ing at  Santa  Rita  are  bad.  In  fact,  in  May  of  this  year  he  stated  that  Santa  Rita 
was  obsolete  when  it  was  acquired  by  the  County  in  1947.  He  apparently  has  lim- 
ited funds,  limited  personnel,  and  he  may  be  doing  the  best  that  he  can  to  run  a 
facility  that  is  outstandingly  bad. 

He  has  made  some  improvements  and  plans  have  been  submitted  for  further 
improvements,  but  the  fact  remains  that  no  amount  of  money  expended  for  the 
improvements,  no  administrative  changes,  will  reach  the  root  of  the  evil,  Grey- 
stone  itself. 

As  I  indicated,  I  spent  three  and  a  half  hours  there  yesterday  going  over 
the  facilities  at  Santa  Rita,  and  most  of  the  time  was  centered  on  Greystone; 
and  I  have  come  to  the  inescapable  conclusion  that  Greystone  should  be  razed 
to  the  ground.  Confinement  in  cells  at  Greystone,  under  the  almost  unbelievable 
conditions  which  prevail  there,  offends  elemental  concepts  of  decency  and  is  of 
such  shocking  and  debasing  character  as  to  constitute  cruel  and  unusual  punish- 
ment for  man  or  beast. 
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Even  more  shocking  is  the  fact  that  in  East  Greystone,  and  subject  to  cruel 
and  unusual  punishment,  are  persons  who  are  awaiting  trial,  who  have  yet  to 
be  found  guilty,  and  who  are  presumed  under  the  law  to  be  innocent  of  wrong- 
doing. The  Constitution  prohibits  the  treatment  of  pretrial  detainees  in  such 
fashion.  In  fact,  the  Constitution  prohibits  such  treatment  even  as  to  those  guilty 
of  heinous  felonies. 

It  may  well  be  that  those  confined  at  Greystone  present  serious  security  risks, 
as  they  undoubtedly  do,  because  they  are  unable  to  make  bail,  and  it's  generally 
those  cases  wherein  the  bail  is  high  that  the  greatest  security  risk  exists.  Yet 
men  confined  in  San  Quentin,  and  those  who  were  confined  in  Alcatraz,  with 
which  this  Court  had  many  years  of  experience,  present  and  presented  security 
risks  equally  as  great.  Yet  San  Quentin  is,  and  Alcatraz  was,  by  comparison  to 
Greystone  a  paradise.  Regardless  of  the  security  risks  as  to  detainees  at  Grey- 
stone, the  Constitution  decrees  that  they  shall  not  be  subject  to  cruel  and  un- 
usual punishment. 

Now,  this  condition  cannot  be  corrected  by  the  respondent,  Sheriff  Madigan. 
It  must  be  corrected  by  the  people  of  Alameda  County.  And  I  should  like  to  know 
what  the  County  proposes  to  do.  And  I  am  talking  about  what  the  County  pro- 
poses to  do  immediately,  so  as  not  to  subject  those  persons  who  are  awaiting  trial 
to  confinement  in  Greystone. 

I  think  I  ought  to  quote  from  Holt  v.  Sarver — you  can  just  do  a  little  trans- 
posing yourself  here  later — and  here's  the  answer  to  the  question : 

"Let  there  be  no  mistake  in  the  matter, — "  and  I  am  talking  about  the 
Arkansas  situation  " — the  obligation  of  the  respondents  to  eliminate  exist- 
ing unconstitutionalities  does  not  depend  upon  what  the  legislature  may 
do — "  and  here  this  might  very  well  be  the  Board  of  Supervisors  " — or  upon 
what  the  governor  may  do,  or  indeed  upon  what  respondent  may  actually  be 
able  to  accomplish.  If  Arkansas  is  going  to  operate  a  penitentiary  system — " 
if  Alameda  County  is  going  to  operate  a  County  jail  system  .  .  .  " — it  is 
going  to  have  to  be  a  system  that  is  countenanced  by  the  Constitution  of  the 
United  States," 

That's  the  heart  of  it.  My  disposition  would  be  to  continue  further  hearing  in 
this  matter  for  a  period  of  30  days,  to  ascertain  what  appropriate  corrective 
measures  the  County  will  take  and  to  report  back  to  the  Court.  And  the  ap- 
propriate measures  will  have  to  be  some  measures  which  will  permit  the  trans- 
fer and  confinement  of  detainees  awaiting  trial  to  some  place  other  than  Grey- 
stone ;  and  the  place  to  which  they  will  be  confined,  and  the  conditions  of  con- 
finement, shall  be  consistent  with  their  status  as  unconvicted  persons.  They 
shall  not  be  subject  to  confinement  conditions  which  preclude  them  from  the 
maximum  freedom  of  motions  that  persons  under  confinement  should  have 
within  a  facility  consistent  with  the  security  risks  involved. 

Now,  the  Court  in  making  these  observations  is  mindful  of  the  fact  that  it  is 
admitted  that  these  pretrial  detainees  are  confined  to  these  cells  for  periods  of 
24  hours,  that  is  to  say,  from  the  time  they  go  in  until  they  are  tried  and  under 
detention ;  and  that  means  24  hours  a  day  in  a  cell  with  the  exception  of  two 
days  a  week,  during  which  two  days  they  are  released  for  two  hours  into  a  day 
room  that  is  completely  inadequate  to  house  the  number  of  people  placed  in  it, 
that  lacks  facilities  for  them  to  even  sit  down. 

The  cells  are  of  such  character  as  would  presumably  drive  any  person  insane. 
The  inmates  are  required  to  eat  in  these  cells  with  the  exception  of  the  two 
days  in  which  they  are  released  for  two  hours  into  this  day  room. 

The  conditions  for  visitors  are  completely  intolerable.  They  are  admitted  by 
the  men  who  are  running  the  institution  to  be  intolerable.  The  Captain  of  the 
Guards  admitted  that  the  visiting  conditions  are  intolerable,  and  there  were 
similar  concessions  as  to  other  conditions  there. 

As  I  indicated  before,  you  can't  expect  the  Sheriff  to  provide  adequate  facili- 
tion  unless  you  give  him  the  facilities — and  the  money — and  the  personnel — to  do 
it. 

So  I  am  just  continuing  this  entire  hearing  for  30  days  to  see  what  happens. 
If  necessary,  I  may  have  to  enjoin  further  confinement  of  anyone  in  Greystone. 

I  don't  think  the  problem  is  quite  as  difficult  in  some  respects  as  everyone  en- 
visions. Certainly  a  good  high  fence  which  would  enclose  everyone  might  do  the 
job  without  the  necessity  of  putting  people  in  individual  cells  in  the  fashion  in 
which  they  are  placed  there,  and  under  the  circumstances  under  which  they  are 
forced  to  live  hour  after  hour,  24  hours  a  day. 
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Now,  I  am  not  going  to  enter  any  order  now.  As  far  as  the  mailing  privileges 
are  concerned,  I  would  suggest  that  you  take  immediate  measures  to  adjust  and 
correct  the  mailing  privileges.  There's  no  limitation  on  the  mailing  privilege  of  a 
citizen  who  is  unconvicted  of  crime.  He  has  the  right,  except  to  the  degree  that 
detention  may  limit  him — he  has  all  the  rights  that  any  other  citizen  has.  And 
that  means  to  correspond  at  will  with  whomsoever  he  pleases,  and  to  receive  mail 
from  whomsoever  he  pleases.  This  is  subject  to  the  right  not  to  censor  but  of 
opening  the  mail  to  ascertain  the  contents  thereof. 

Now,  I  think  if  you  will  look  at  the  last  order  which  was  issued  by  Judge  Wol- 
lenberg  pertaining  to  San  Mateo  County,  you  will  get  a  pretty  good  idea  of  what 
the  obligations  of  any  county  jail  are  with  respect  to  mail.  As  I  have  indicated 
before,  as  far  as  private  citizens  are  concerned,  the  jailor  can  see  what  goes  into 
the  envelope  and  require  that  it  be  sealed  before  him  and  inspect  it  to  see  that 
it's  going  to  the  person  presumably  that  it's  addressed  to.  He  doesn't  have  the 
right  to  censor  it.  And  when  the  mail  comes  in,  he  doesn't  have  the  right  to  excise 
anything  from  it,  unless  it  happens  to  be  contraband  or  discloses  some  plan  of 
escape  or  other  form  of  unlawful  conduct. 

Now,  I  don't  know  what  to  say,  Counsel.  I  know  that  you  gentlemen  are  up 
against  it ;  you  are  doing  the  best  you  can  with  what  you  have  got  to  work  with. 
But  I  am  just  going  to  continue  the  whole  matter  for  30  days. 

The  Clerk.  Let's  make  it  1 :30  p.m.,  April  the  14th,  Your  Honor. 

The  Court.  All  right. 

Mr.  Berg.  Your  Honor,  do  you  need  anything  in  addition  from  plaintiffs? 

The  Court.  No,  I  would  think  for  the  benefit  of  the  County  and  the  Board  you 
had  better  get  a  transcript. 

Mr.  Booty.  Yes,  Your  Honor. 

The  Court.  All  right. 

Mr.  Fennone.  We  intend  to.  Thank  you. 

Mr.  Berg.  Thank  you. 
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United  Prisoners  Union 

BILL  OF  RIGHTS 


While  there  is  a  lower  class  I  am  in  it,  white  there  Is  a  criminal  element  I 
i  of  it;  while  there  is  a  soul  in  prison.  lam  not  free 


We,  the  people  of  the  Convicted  Class,  locked  in  a  cycle  of  poverty, 
failure,  discrimination  and  servitude;  DO  HEREBY  DECLARE,  before  the 
World,  our  situation  to  be  unjust  end  inhuman.  Basic  human  rights  are 
systematically  withheld  from  our  claw.  We  have  been  historically  stereo- 
typed as  less  than  human,  while  in  reality  we  possess  the  same  needs,  frail- 
ties, ambitions  and  dignity  indigenous  to  all  humans.  Our  class  has  been 
unconstitutionally  denied  equal  treatment  under  the  law.  We  are  the  first  to 
be  accused  and  the  last  to  be  recognized.  We  hereby  assert  before  the 
tribunal  of  mankind  that  our  class  ought  not  to  be  subject  to  one  whit  more 
restraint,  nor  one  ounce  more  deprivation  than  is  essential  to  implementing 
the  constructive  purposes  of  the  criminal  lew.  Prisons  should  no  longer  be 
dim,  gray  garrisons  designed  to  isolate  human  waste.  Rather,  they  must 
mirror  the  outside  world  if  we  are  to  harbor  any  hope  that  its  residents  will 
ever  rejoin  it.  In  that  spirit,  we  demand  the  restoration  of  our  constitutional 
and  human  rights. 

The  following  shall  be  called  THE  BILL  OF  RIGHTS  OF  THE  CONVICTED 
CLASS,  and  will  serve  as  the  foundation  upon  which  we  shall  be  liberated 


The  Convicted  Class  is  entitled  to  full,  complete  and  equal  justice  under 
the  law  as  guaranteed  by  the  United  States  Constitution  and  the  principles  of 
International  Law  governing  the  treatment  of  prisoners. 


!  legal  redress,  both  during 


Members  of  the  Convicted  Class  are  entitled  to  effective  legal  represen- 
ion  in  all  matters  pertaining  to  their  destiny.  A  prisoner's  right  to  confide 
and  engage  in  untrammelled  communication  with  his  attorney  is  inviolate 


Members  of  the  Convicted  Class  are  entitled  to  due  process  of  law  in  alt 
prison  or  jail  disciplinary  and  parole  revocation  proceedings  initiated  against 
them. 

SECTION  IV 

Members  of  the  Convicted  Class  demand  their  right  to  the  assistance  of 
attorneys  of  their  own  choosing  and  conjunctively  self-representation,  if 
desired.  Every  prison  or  jail  facility  shall  render  available  and  accessible  to 
all    of  its  inmates  a  comprehensive  and  up-to-date  law  library. 

SECTION  V 


Members  of  the  Convicted  Class  (male  and  female)  shall  have  the  same 
right  of  legal  redress  in  all  matters  pertaining  to  the  destiny  of  their  children, 
parents,  siblings  and  other  relatives,  as  those  persons  not  subject  to  penal 

restraint 

SECTION  VII 

The  Convicted  Class  demands  full  legal  protection  against  illegal  searches 
and  seizures  and  invasions  of  privacy  during  incarceration  and  while  on  parole. 
The  lavish  body  of  court  decisions  protecting  the  ordinary  citizenry  against 
such  invasions  shall  govern  the  legitimacy  of  intrusions  by  institutional  per- 
sonnel. 


SECTION  VIII 

All  members  of  the  Convicted  Class  are  entitled  to  be  free  from  coerced 
confessions  or  admissions,  and  this  right  envisions  that  no  penalty  shall  flow 
from  a  decision  to  maintain  the  constitutional  nght  to  silence. 

SECTION  IX 

All  members  of  the  Convicted  Class  demand  that  in  all  prosecutions, 
parole  of  probation  revocations,  of  disciplinary  proceedings,  that  they  enjoy 
their  inalienable  right  to  know  and  confront  their  accusers  and  to  subpoena 
witnesses  in  their  behalf,  absent  any  and  all  intimidation  directed  toward  the 
accused  and  those  who  assist  him,  or  towards  those  persons  sought  to  be 
subpoenaed. 

SECTION  X 


Members  of  the  Convicted  Class  maintain  their  constitutional  rights  of 
speech,  press,  religion  and  association,  and  these  rights  include  the  free  ex- 
change of  information,  vocally  or  in  writing,  and  the  right  to  transmit  or 
receive  any  letters  and  publications,  and  the  right  to  assemble  with  others  of 
ones  choosing,  including  members  of  the  Convicted  Class,  for  purposes  of 
exchanging  and  debating  various  viewpoints  on  the  controversial  issues  of  our 
day. 

SECTION  XI 


The  right  of  all  members  of  the  Convicted  Class  to  exercise  all  forms  of 
peaceful  dissent  and  protest,  without  threat  and  coercion,  shall  not  be  limited. 

SECTION  XII 

All  members  of  the  Convicted  Class  insist  upon  their  right  of  self- 
determination  in  the  practice  and/or  advocacy  of  their  political,  cultural  or 
religious  beliefs,  and  matters  of  conscience,  without  prejudice  of  any  sort, 
including  physical  and  psychological  intimidation. 

SECTION  XIII 

The  Convicted  Class  deplores  as  unconstitutional  all  forms  of  preven- 
tive detention,  such  as  parole  and  probation  holds,  travel  restrictions,  excess- 
ive bails,  and  other  impediments  to  the  presumption  of  innocence  and  a  full 
and  complete  defense  to  the  accusations  leveled  against  its  members. 

SECTION  XIV 

The  Convicted  Class  demands  the  right  to  be  free  from  all  unnecessary 
restraint:  food  rationing,  leg  irons,  handcuffs,  gags,  isolation,  or  any  and  all 
other  forms  of  unjustified  or  vindictive  human  degradation 

SECTION  XV 

The  Convicted  Class  shall  be  free  from  all  forms  of  cruel  and  inhuman 
punishment:  adjustment  centers,  involuntary  segregation,  isolation,  electric 
shock  treatments,  utilization  of  depressants  and  tranquitizing  drugs  for  pun- 
ishment in  the  name  of  therapy 

SECTION  XVI 

The  Convicted  Class  demands  the  right  to  be  judged  by  a  jury  of  its  peers 
in  all  stages  and  forms  of  prosecution,  including  disciplinary  accusations,  both 
during  and  after  incarceration. 

SECTION  XVII 

abridged  because  of  present  or 


SECTION  XVIII 

No  member  of  the  Convicted  Class  shall  be  stigmatized  or  penalized  in 
any  fashion  because  of  a  prior  arrest  or  conviction,  this  includes  alt  judicial 
or  administrative  proceedings,  imployment  opportunities,  police  investigations, 
or  any  other  harrassment  or  intimidation  geared  to  making  him  suffer  anew 
for  past  acts  and  deterring  his  rehabilitation  and  immersion  into  a  law  abiding 
society. 
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SECTION  XIX 

The  Convicted  Class  shall  pay  no  Federal,  State  or  local  taxes  in  any  form 
without  full  reinstatement  of  all  Constitutional  and  human  rights  presently 
revoked  upon  the  conviction  of  a  felony 

ARTICLE  II 

All  members  of  the  Convicted  Class  insist  upon  their  right  to  full  and 
complete  access  to  all  files,  documents  and  records,  open  and  confidential, 
pertaining  to  themselves,  which  are  maintained  by  prison,  jail  or  military 
authorities-  furthermore,  any  member  of  the  Convicted  Class  shall  have  the 
right  to  grant  this  same  access  to  his  or  her  agent 

ARTICLE  III 

All  members  of  the  Convicted  Class  shall  have  and  be  entitled  to  those 
nghts  and  privileges  possessed  by  persons  not  subject  to  penal  restraint  which 
are  compatible  with  the  enjoyment  of  life,  the  fullest  participation  in  the 
democratic  process  and  the  earliest  return  to  society  at  large. 


emotional  environment,  facilities,  activities  and  treatment  essential  to  pro- 
mote, develope  and  sustain  individual  needs,  and  no  member,  regardless  of 
his  or  her  condition  of  custody,  shall  be  denied  these  rights. 


Members  of  the  Convicted  Class  shall  suffer  no  monetary  penalties  for 
infractions  of  institutional  rules  for  additional  food  portioning  or  for  the  sate 
of  creative  items. 


The  right  of  artists,  writers  and  those  who  practice  hobby/craft  vocations 
to  pursue,  without  discrimination,  their  professions  as  a  form  of  approved, 
full-time  employment  while  in  prison  and  while  on  parole  shall  not  be  abridged. 

SECTION  XI 

The  convicted  Class  shall  be  afforded  comprehensive  and  unrestricted 
visiting  and  correspondence  rights  with  all  persons-  including  members  of 
the  Convicted  Class  -  in  an  atmosphere  conducive  to  relaxed,  inspired  and 
natural  interaction. 


The  right  to  organize  and  belong  to  professional  and  legal  unions,  related 
organizations,  and  to  receive  the  full  benefits  that  such  membership  entails 
or  implies  is  a  cardinal  principle  of  our  social  and  economic  BUI  of  Rights. 


SECTION  II 

The  conditions  of  labor  and  employment  for  the  Convicted  Class  shall 
include  all  the  rights  of  working  class  union  members  in  the  outside  world, 
e.g.,  minimum  wage,  disability  compensation,  vacation  from  work,  vacation 
pay,  pension  plans,  retirement  benefits,  life  i 
must  cease  " 


Involuntary  servitude 


SECTION  XII 

Conjugal  visitation  shall  be  utilized  freely  for  the  benefit  of  prisoners  of 
all  custody  classifications  in  all  institutions. 


The  Convicted  Class  shall  no  longer  be  the  victim  of  system-imposed, 
encouraged  and  perpetuated  racism  and  sexual  discrimination. 


SECTION  III 

No  forced  labor  of  any  kind  shall  be  imposed. 

SECTION  IV 

The  structure  and  purpose  of  all  prison  industries  and  work  tasks  shall 
be  to  train  and  prepare  prisoners  for  realistic  and  available  employment  in 
outside  industries.  The  Federal  Government  and  the  various  Stales  shall 
implement  this  precept  by  coordinating  the  vocational  facilities  for  the  incar- 
cerated with  a  program  designed  to  stimulate  job  opportunities  for  members 
of  the  Convicted  Class  upon  their  release 

SECTION  V 

Physical  housing  conditions  must  conform  with  minimum  health,  safety, 
sanitation,  and  fire  standards  that  apply  to  all  multiple  housing  in  the  State  in 
which  the  institutions  are  located  These  conditions  must  be  maintained  for 
all  prisoners  regardless  of  the  nature  of  their  custodial  confinement. 

SECTION  VI 

Standards  of  nutrition  and  apportionment  set  for  all  foods  served  in 
prisons  and  jails  must  equal  the  criteria  established  by  the  Department  of 
Health,  Education  and  Welfare  for  a  full  and  balanced  diet  The  Government 
is  forbidden  to  starve  a  prisoner  or  diminish  his  food  supply  or  otherwise 
jeopardize  his  life  or  life  span  as  punishment  for  his  behavior. 

SECTION  VII 

Every  prison  or  jail  must  maintain  complete  and  up-to-date  medical 
facilities,  services  and  equipment  common  to  all  major  medical  centers. 

An  adequate  complement  of  full-time  professional  medical  doctors  and 
nurses  shall  be  on  duty  twenty-four  hours  a  day  to  service  the  needs  of  inmates 
in  accordance  with  the  true  spirit  of  the  Hippocratic  Oath 

SECTION  VIM 

The  Convicted  Class  shall  be  afforded  the  social,  psychological  and 


The  Convicted  Class  demands  the  right  to  be  treated  as  an  integral 
part  of  the  selection  process,  disciplinary  proceedings  and  the  upgrading  of  the 
qualifications  of  all  personnel  within  the  Department  of  Corrections,  Adult 
Authority,  Youth  Authonty.  Juvenile  Authority  and  employees  of  City  and 
County  detention  facilities. 

ARTICLE  VI 

The  Convicted  Class  demands  the  prosecution  of  all  prison,  jail,  parole 
and  military  personnel  for  all  crimes  and  degradations  inflicted  upon  its 
members. 

ARTICLE  VII 

The  Convicted  Class  demands  an  immediate  end  to  the  abuses  of  both 
the  indeterminate  sentence  law  and  the  fixed  sentence  law. 

ARTICLE  VIII 

The  Convicted  Class  demands  that  capital  punishment  be  abolished. 

ARTICLE  IX 

All  persons  unwillingly  conscripted  into  military  service  are  members  of 
the  Convicted  Class  and  all  grievances  bared  and  rights  demanded  herein  are 
applicable  to  those  persons 

SECTION   I 

The  Convicted  Class  demands  an  end  to  the  draft  and  the  involuntary 
servitude  which  it  requires  and  the  immediate  termination  of  the  War  in 
Southeast  Asia  as  a  subtle  and  discriminatory  form  of  capital  punishment 
It  further  insists  upon  the  convening  of  an  international  tribunal  to  adjudicate 
the  guilt  of  those  who  continue  to  perpetrate  war  crimes. 
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Half  a  man's  life  is  made  up  of  the  time  he  devotes 
to  labor.  Whether  in  prison  or  on  parole,  we  are 
compelled  to  work  for  a  living.  Work  is  the  major 
provision  of  a  people.  If  we  do  not  work,  we  steal. 
If  we  steal,  the  chances  are  we  will  be  returned  to  pri- 
son. If  we  can't  find  work  in  a  system  that  does  not 
provide  jobs  for  everybody,  we  are  sometimes  return- 
ed to  prisons  with  a  parole  violation.  We  as  members 
of  the  convicted  working  class  are  twisted  and  man- 
gled in  the  vice  of  a  cruel  system  that  cares  little  for 
human  life.  We  are  the  last  to  be  hired,  the  first  to  be 
fired  We  are  compelled  to  dance  at  every  turn:  we 
dance  for  a  parole,  and  we  dance  for  a  job  while  on 
parole.  In  the  widening  class  struggle  in  America,  we 
prisoners  are  the  lowest  of  the  low.  We  are  wage 
slaves  inside  and  outside.  But  the  labor  movement  on 
the  outside  have  got  it  somewhat  together  in  contrast 
to  the  labor  movement  on  the  inside  of  prisons 
throughout  California.  Both  inside  and  outside  labor 
movements  started  out  with  nothing  but  illegal  en- 
slavement. But  labor  on  the  outside  has  largely  dealt 
with  the  issues  of  sweatshops,  unsafe  working  con- 
ditions and  gross  exploitation.  We  of  the  convicted 
working  class  haven't.  We  are  still  daily  being  psycho- 
logically tortured  by  the  nebulous  but  spirit  crushing 
reality  of  the  indeterminate  sentence  law,  we  are  still 
political  pawns  in  the  game  of  power,  profit  and  polit- 
ical debts  incurred  by  the  governor  and  the  director 
of  corrections,  we  are  still  being  issued  trade  certifi- 
cates which  aren't  worth  the  price  of  zig  zag  papers 
on  the  streets,  we  are  still  being  parolled  back  to  the 
identical  poverty  and  degradation  which  has  been  a 
cycle  in  our  lives  of  poverty,  prison,  parole  and  more 
poverty,  and  we  are  still  returning  to  prison  at  the 
same  recidivism  rate  as  before,  we  are  still  doing  in 
California,  the  highest  median  time  served  of  prisoners 
anywhere  in  the  United  States.  Nothing  has  changed 
We  are  still  struggling  alone,  one  at  a  time  against  the 
concerted  oppression  of  capitalism's  department  of 
corruptions  with  its  12  beastile  prisons,  26  slave  labor 
camps,  7000  bureaucrats  and  130  million  dollar  bud- 
get. It  is  no  small  wonder  that  we  can  do  nothing  but 
continue  to  suffer  unspeakable  crimes  against  us  and 
lick  our  wounds.  We  are  unorganized.  We  have  the 
numbers,  but  we  have  no  righteous  unity.  Even  re- 
cently, the  system  had  us  knifing  one  another  over 
issues  of  the  color  of  skin  pigmentation!  And  the  sys- 
tem, through  the  deprivation/gratification  game,  has 
evolved  a  snitch  system  that  places  men's  lives  in  phy- 
sical jeopardy  over  the  whim  and  caprice  of  a  rat! 
And  in  spite  of  all  this,  we  remain  unorganized  and 
ineffective  to  deal  with  our  common  oppression! 

How  many  more  lives  must  be  lost  in  adjustment 
centers  and  prison  mainlines  before  we  deal  with  the 
oppressor?  How  much  more  blood  must  we  sell  and 
shed  before  we  decide  that  we  are  finished  with  this 
madness?  How  many  more  of  the  system's  games  are 
we  going  to  participate  in  and  succumb  to,  before  we 
get  it  together7  How  many  more  forced  therapy  ses- 
sions are  we  going  to  attend,  how  many  more  1 15's 
and  128's  are  we  going  to  get  put  in  our  jackets  be- 
fore we  realize  that  as  long  as  we  remain  unionless. 
we  will  remain  powerless  to  deal  with  our  incredible 
oppression.  The  writ  writers  think  the  answer  lies 
with  the  court,  but  the  courts  have  downed  us  all  our 
lives.  In  fact,  the  courts  have  conspired  with  million- 
aires and  the  police  in  seeing  to  it  that,  every  time, 
we  lose  in  the  legal  arena.  Just  recently,  at  the  end  of 
June,  the  Calif.  Supreme  court  ruled  in  a  5-2  decision 
that  the  Adult  Authority  Board  was  legal  in  every  re- 
spect The  court  ruled  that  it  was  valid  that  prisoners 
weren't  permitted  the  right  of  an  attorney  (if  we 
could  afford  one  at  each  yearly  hearing)  at  parole  con- 
sideration/revocation hearing,  we  weren't  permitted 
the  right  of  calling  witnesses  in  our  behalf,  nor  cross 
examination,  redress,  appeal  -  nothing!  Downed 
again.  Writ  is  only  one  level  of  the  struggle.  Because, 
even  if  the  courts  upheld  our  position,  who  is  going 
to  enforce  the  law  at  the  custody  level  in  prison?  You 
will  notice  in  this  issue,  a  do  it  yourself  writ  kit.  We 
endorse  writ-writing,  but  we  of  the  U.P.U.  are  com- 
mitted to  life  and  death  in  the  union  among  the  poorest 
most  oppressed  minority,  most  violated,  most  ripped 
off  people  on  the  planet!  Thats  us  Let  us  cease  this 
shucking  and  jiving  and  get  down  the  road  of  revolu- 
tion! Let  us  all  join  -  you  and  you  and  you  and  him 
and  me  and  her  and  you,  the  United  Pisoners  Union! 
Prisoners  UNITE,  for  what  have  you  to  lose  but  your 
chains!!!  Slaves  of  the  state,  RISE  UP! 

If  the  courts,  the  legislature,  and  miiny  of  the 
people  refuse  to  recognize  our  humanity,  what  re- 
course do  we  have?  The  only  way  we  can  get  the  mans 
boot  off  of  our  neck  is  to  unionize.  If  we  ef- 
fectively unionize  and  form  locals  in  prison,  we  can 


begin  to  put  an  end  to  the  oppression  of  the  Adult 
Authority,  the  California  Dept.  of  Corrections,  the 
California  prison  industries.  We  can  then  deal  with 
the  indeterminate  sentence,  the  criminal  lack  of  med- 
ical attention,  the  adjustment  centers,  the  mad  cus- 
tody clique,  the  slave  wages  we  receive,  the  unsafe 
and  illegal  conditions  we  are  forced  to  work  under, 
the  cruel  and  illegal  conditions  of  visiting.  We  can  be- 
come independent  and  financially  free!  WE  can  8- 
bolish  most  of  the  provisions  of  parole.  Now  is  the 
time  to  unionize.  Behind  this  dream  of  a  union  is  the 
twisted  and  broken  bodies  of  literally  thousands  of 
our  brothers  and  sisters  who  have  been  killed  trying 
to  deal  with  the  system.  As  long  as  we  do  not  union- 
ize, we  can  expect  the  same  madness  day  after  day. 
Without  the  strength  of  a  union,  we  will  witness  again 
murder  in  "O"  wings,  B-sections,  4-A's,  Max  rows. 
The  people,  no  matter  how  well  intended,  will  not 
put  an  end  to  the  madness  we  are  subject  to  day  after 
day  after  day.  Only  those  of  us  caught  in  the  vise  of 
the  cycle  of  poverty,  prison,  parole  and  more  poverty 
are  qualified  to  deal  with  it.  It  is  our  duty  to  our- 
selves, to  do  it.  Let  us  put  the  petty  differences  aside 
that  the  system  has  created  for  us,  and  come  together 
with  a  strong  and  righteous  union.  And  after  we  get 
our  union,  let  us  make  sure  that  it  remains  true  and 
strong  and  real  to  the  needs  of  the  Convicted  Class!! 

JOIN  THE  U.P.U  All  prisoners  in  county  jails, 
city  jails,  state  prisons  and  camps,  federal  prisons  and 
military  stockades  are  urged  to  join. 

To  join  the  U.  P.  U ,  fill  in  coupon  belo  w  and 
send  to: 

United  Prisoners  Union 
Membership  Department 
P.O.  Box  2858 
Sacramento,  California  96812 


U.P.U.  Membership  Department 

P.O.  Box  2858 

Sacramento.  California    95812 


Address: 
State:  


$8  Outside  Membership 


U.P.U.  Membership  Department 

P.O.  Box  2858 

Sacramento,  California    95812 


Address: 
State:  __ 


Commitment  Charge: _ 

Name  of  Nearest  Relative: 

Address:  

State: 

Telephone  Number:  

$4  Inside  Membership 


Offices 


VOLUNTEERS    ALUAYS   NEEDED 


United  Prisoners  Union 
Membership  Department 
PO  Box  2S58 
Sacramento.  California  158]  2 


Local  9 

1345  7th  Avenue 

San  Francisco,  California  941  22 

(415)664-4315 


Local  100 

47 1 8  Melrose  Avenue 

Los  Angeles.  California  90004 

(213)664-8728 
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